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ACCOUNTS— 

PoHsinff accountn. Breach of IruM. Duty of 
RegiHtrar. The Registrar's duty on passing 
executors* accounts does not include consider- 
ation of the question whether an amount ad- 
mitted by the executor to have been received, 
was received in consequence of a breach of 
trust. But he may report the facts specially. 

Re Keenan's Lands and Goods . . . . 260 

Pa>vAng accounts, Dispoml oj small balance in 
hands oJ administrator. 

7?e Cameron's Goods .. 215 

Pofwing account'*. Executorn carrying on a buni- 
ncHS. SubHcriptiovH to local mat ten* on behalf 
of the business. Commission to execu/ors 
carrying on a business. Executors carrying 
on a testator's business in a country town sub- 
scribed in the name of the business to local 
charities and sports. 

Held, under the special circumstances, that the 
subscripti(Jns might be allowed as proper 
expenses of the business. 

Although executors carrying on a business under 
a will are not entitled to a commission on any- 
thing beyond their net receipts from the busi- 
ness, their trouble in carrying on the business 
was considered in fixing the rate of commission 
allowed on their wh(fle receipts. 

Re Walker's mU, 6 Q.L.J., 259, followed. 

Re Moxham's Will 304 

Panning arcount». AdminiMraXors* and egcfcutors* 
accwtntM. Surcharge. Jurindiction oJ Court. 
Inquiries by Registrar. 25 Vic, No. 13 
Supreme Court Act oJ 1867 (31 Vic , No. 23) 
». 23. Probate Act of 1867 (31 Vic., No. 9), 
8 6. CoHts. 

The Supreme Court has authority, on passing 
executors' or administrators' accounts in a 
summary way without action, to examine them 
and inquire whether they are accurate or 
erroneous. 

The Registrar has authority to inquire and dispose 
of objections seeking to surcharge an executor 
or administrator, lodged when the accounts 
are filed. 

The rules of 1845 (New South Wales) relating to 
the passing of accounts, are still in force in 
Queensland. 

Executors and administrators should file and pass 
their accounts within fifteen months of the 
grant. 



paor 
The court has no jurisdiction to order costs of 
litigious proceedings on an application to pass 
executors* accounts to be paid out of an estate, 
which is not in course of administration in 
the court, although the court may allow exe- 
cutors to retain out of the funds in their hands 
any expenses properly incurred by them in the 
execution of their office. 

Re MacNaihara's Will 219 

Pausing accounts. Executors^ comnmsion. (iros* 
aiul net receipts. Commission will be allowed 
to an executor properly carrying on a business 
on the net, and not on the gross amount of 
his receipts from the business. 
7?<' Walker's Will 259 

ACTUAL PRACTICE— 

.SV^* Legal Profession 87 

ADJOURNMENT— 

See Licensing Act 9 

ADMINISTRATION— 

Appointment of comimny during administrator's 
absence. Rescision of app*nntment. Costs, 
Upon the application of A., the administrator 
of an estate, who was desirous of leaving the 
colony for a time, an order was made purport- 
ing to appoint the Union Trustee Company, 
Limited, administrators in his place. On his 
return, an application was made to rescind the 
previous order, A. wishing to resume adminis- 
tration. 

Held, that the court had power to give leave to A. 
to rescind the appointment, but that A. must 
pay the company's costs. 

An appointment under s. 13 of The Union Trustee 
Compang of Australia, Ltd., Act (54 Vic), is 
revocable with the consent of the court. 
Re M. L. Archer's Lands and Goods. . . . 27 
ADMINISTRATORS' AND EXECUTORS' ACCOUNTS— 
.SV** Accounts . . . . 219 

ADMINISTRATION— 

Notices of inUntion to apply. Waiver oj irregu- 
larity in notices. The Court or a Judge may 
under special circumstances waive irregu- 
larities in the prescribed notices of intention 
to apply for admistration. 
In the wiU a»rf codicil ofO. L. Matthewn . . 273 

ADMINISTRATION WITH THE WILL— 

^eeWiLL 1'54 

AFFIDAVITS— 

Right to read further affidavits. 

See Practice 6 

AGREEMENT— 

See Stamp Duty . . 55 

AMENDMENT— 

Of Writ. See Practice 286 

6/ Pleadings. See Practice 58 



(ii) 



appeal- 
Sim Insoltenct 
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AmeiulmtfU oj Pleadings, OuaranUe, New 
trial. B. signed a continuing guarantee for 
an overdraft by the Uuion Bank to B. up to 
£250, and agreed to lodge the certificates for 
certain shares belonging to B., which were 
transferred into B's. name as collatral security 
for the overdraft. B. subsequently wished him 
to obtain the shares, and B. gave him an order 
on the bank for the delivery of the certificates. 
B. took the certificates from the bank, had the 
shares re-transferred to his own name, and 
relodged the certificates with the bank. No 
reference was made to the guarantee. On 1 1 th 
July, 1893, the bank issued a writ against B 
on the guarantee, the overdraft then exceeding 
£250. On 13th July, the bank sold certain 
of the shares for £256. On the pleadings, the 
defendant B. denied the execution of the 
guarantee, and pleaded that if it was executed 
its execution was procured by fraud. The facts 
above stated appeared upon the evidence for the 
plaintiffs. At the close of the evidence the 
defendant applied for leave to amend by 
setting up the defence that the guarantee was 
satisfied. Chubb, J., refused leave to amend, 
and judgment was entered for the bank on 
the findings of the jury. 

Held, on appeal by Griffith, C.J., Harding, Beal, 
J.J , that as on the plaintiffs own case the 
questions arose whether the deposit of the 
certificates was for the benefit of B. or the 
Bank, and whethei: the guarantee was given 
on the understanding that it was to be given 
up as soon as the certificates were re-deposited 
with the bank, and as neither of these 
questions had been left to the jury, there must 
be a new trial, with leave to the defendant to 
amend as he might be advised. 

Union Bank of Australia, Ltd. v Baine . . 

Dhtrict Court, New trial. Notice. Illegal 
Distress, District Courts Act (55 Vic., No, 
33), ss, 132, 144, 145, 147, Set off. Small 
Court Judgment, M. rented a house from B. 
and had also business transactions with him. 
M. being desirious of determining her tenancy, 
handed the key of the premises to B., and 
removed her furniture to another house. At 
that time M. owed £2 for rent and a larger 
sum for goods supplied by B. B. distrained 
upon the furniture so removed. M. brought 
an action for illegal distress and B. pleaded 
by way of set off, a judgment in the Small 
Debts Court against M. in favour of B. The 
jurv found that the distress was not illegal, 
and Miller, D.C.J., on 18th September, 
entered judgment for B. on the set off. Notice 
of appeal was given within the prescribed time, 
but the appeal was not set down for hearing 
before the December Sittings of the Full Court. 

On appeal it was objected that the appeal was out 
of time, and that in any event an application 
for a new trial should have been made to the 
District Court. 

Held, that the appeal was within time and that 
uitder s. 144 of the District Courts Act, the 
Supreme Court has jurisdiction to hear an 
appeal in any of the cases specified in that 
section, in which the party is dissatisfied with 
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the judgment of the District Court, althongh 
the proper ruling may be a new trial only. 

Held, also, that as upon the admitted facts the 
distress was illegal, there must be a new trial. 

A judgment of the Small Debts Court cannot be 
sued upon now raised as a defence by way of ' 
set off, in the District Court. 

MuRisoN V Bankin 52 

On Costs, See Gold Fields Act, 1874 . . . . 807 
Criminal, See Criminal Law 60 

From Justices, 

See Cebtiorabi 94 

From Trustee to Creditors, 

See Contempt of Court 812 

From Land Board. 

See Crown Lands Act of 1884 36 

Justices Act of 1886 (50 Vic,, No. 17), ss, 226, 229. 
Special case. Time for appeal. The proviso 
to s. 229 of the Justices Act does not extend 
the time within which an appeal must be made 
under section 226 for a special case. The 
only effect of that proviso is that justices are 
not to treat an application by the Attorney 
General for a special case as frivolous. 

McMahon V Perrt 



Mining, See Goldfields Act, 1874 
APPOINTMENT- 

Of Trustee Company during Administrator's absence. 
See Administration 
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Of Trustee, 

See Insolvency Act of 1874 115 

See Will 183 



APPOBTIONMENT- 
See Costs 



ABBAIGNMENT— 
See Criminal Law 

ABBEST— 

See Criminal Law 
See Sheriff . . 
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See Costs 
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ABTICLED CLEBK— 

Filing of articles. Failure to file articles icithin 
time specified. Reg. Gen, as of 12th Dec, 1879, 
r. 49. An articled clerk had failed to present 
his articles for registration within the time 
prescribed by r. 49 or the Begulae Generales 
of 12th December, 1879. Leave was granted 
to him to file the articles nunc pro tunc. 

Re J. C. M'Kenna, an articled Clerk 

ASSESSMENT OF BENT— 

See Crown Lands Act of 1884 
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86, 284 

ASSETS— 

Distribution of. See Costs 80 

ASSUBANCE FUND— 

See Beal Property Act of 1861 270 



AUDITOBr- 

See Local Government 
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BANKER AND CUSTOMER- 

Action on dUhononred cheque by non-trader. Dam- 
age*. PoKt-dated cfieque Hankern' right of 
set-off. Pom book*. BUU of Exchantfe Act of 
1884 as Vic., No. 10). »». 3, 4. 11, 12, 13, 14, 74. 
Action for dishonour of two cheqaes. Plain- 
tiff, a solicitor's clerk, who had a banking 
account with defendants, issued to a creditor 
a post-dated cheque, which was put in circu- 
lation by the creditor, and received in the 
ordinary course of banking exchange by 
defendants, who paid it, and debited it to 
plaintifif' B account before the date appearing 
on the face of the cheque. In consequence of 
this debit, two other cheques drawn by plain- 
tiff were dishonoured. 

Held, by GriJ/ith, C.J., and Real, J., that the true 
date of a post-dated cheque issued by the 
drawer is the date of its issue, and that defen- 
dants, who received the cheque in question 
from bona fide holders for value, were them- 
selves holders for value, and that the 
amount of the cheque was properly debited to 
plaintiff's account before the date appearing 
on its face. 

By Harding, J. : That, without deciding whether 
a post-dated cheque is a cheque payable on 
demand, or a bill of exchange payable at a 
future day, i.e., on the date appearing on its 
face, that defendants were in either view 
entitled to debit the amount to plaintiff's 
account. 

Per Griffith, C.J., and Real, J. Any person who 
ordinarily transacts his pecuniary ousiness by 
means of cheques on a bank can maintain 
an action for substantial damages for dis- 
honour of a cheque without proof of special 
damage. 

It appeared from plaintiff's own evidence that 
before drawing the second cheque, the dis- 
honour of which was complained of, he had, 
on being informed of the dishonour of the 
first, obtained from defendants his pass-book, 
which showed that the post-dated cheque had 
debited to his account, and that the balance 
to his credit was insufficient to meet the 
cheque whfch he then proceeded to draw. 
It appeared, also, that he knew that he would 
not De allowed to overdraw his account. 

.Per Griffith, C.J., and Real, J. An action could 
not be maintained for the dishonour of a 
cheque drawn under such circumstances, 
both on the ground of estoppel, and on the 
ground of a suspension by express notice of 
the Implied term of the contract between 
banker and customer on which the action was 
based. 

Per Harding. J. It is for the jury to say whether 
the admitted facts would have that eflect. 
Maoill r. Bank of North Queensland .. 262 
BAILMENT- 

See Neouoence 119 

BARRISTER— 

See Legal Profession 70 

BENCH WARRANT— 

See Criminal Law 184 

BILLS OF EXCHANGE ACT OF 1884 (48 VIC.. 
No. 10). 

88. 8, 4, 11. 12, 13, 14, 74. 

^etf Banker AND Customer •• .. .. 262 
S»69^ . See Phactice . . . . «« . . . • 6 
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BILL OF SALE— 

See Company . . •« 276 

After acquired property deteribed by general word*. 
Q., a chemist carrying on business at R. street, 
Toowoomba, gave a bill of sale to plaintiffs, to 
secure the repayment of £500 and further 
advances to be made by them in money or 
goods in connection with his business. The 
bill of sale comprised all and singular the 
stock of chemicals, drugs, drc, and all other 
the stock in trade of the said G., in the trade 
or business of a chemist and druggist, or any 
other business which then was or which might 
thereafter be carried on by the said G. ; house- 
hold furniture, effects, and things then in, 
about, or belonging to the shop and premises 
of G. at R. street ; and all book debts, Sec, ; 
and all other property whatsoever of the said 
G. wheresoever situated.which might at any time 
during the continuance of the security, be 
acquired by him, and whether the same were 
used in addition to substitution for, or in con- 
nection with the premises thereby assigned, or 
expressed and intended so to be, or otherwise. 
And it was expressly agreed by the bill of sale 
that the security should extend to and com- 
prise, not only the mortgaged property there- 
inbefore particularly set out, but also all 
further businesses, leases, goodwills, Ssc, of 
the said G., household furniture, goods, 
chattels, effects, &o., and all other property 
whatsoever which the said G. might ther^ter 
acquire or become possessed of, or entitled to 
during the subsistence of the said security, 
whether the same might be used either in 
addition to or in substitution for, or in con- 
nection with the said mortgagedproperty there- 
inbefore set out or otherwise 

G. died, and at the time of his death he was carry- 
ing on business at the said shop in T., but he 
resided in another house in the same town, 
the property of his wife. Before his death he 
had been accustomed to import chemicals 
from England, and to store them at his private 
residence, taking them thence and using them 
at the shop as required. Certain of the chemi- 
cals acquired after the date of the bill of sale 
were stored at the private house ot the time of 
G.*s death, and there was also in or about his 
private residence certain household furniture 
and effects acquired by G. before his death. 
Plaintiffs claimed that the chemicals and 
furniture at the testator^s residence were in- 
cluded in the bill of sale, but G.*s executor 
refused to admit their claim. 

Held, that the bill of sale included the chemicals 
stored at testator's residence, and also such of 
the furniture as he had acquired after the 
execution of the bill of sale. 
In re Goodrich, Elliott Bros. r. Campbell. . 295 
BILLS OF SALE ACT OF 1891 (55 VIC, No. 23)— 

SS.. 3, 8, 9, 10, and 17. Absolute deed of gift. 
Renewal of registration. A husband executed 
a post-nuptial deed of gift of chattels in 
favour of his wife, which was registered under 
8. 3, of 55 Vic., No. 23, but the registration 
was not renewed within twelve months. The 
gift was followed by delivery of possession. 

Held, that registration was necessary, but that 
being an absolute assignment and not a 
security for monev renewal was not required 
by the Bills of Sale Act of 1891. 
jRe DUNSTAN « V 
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S. 17. Bill of sale. Renewal of regutraiion. 
He-regiMt'raiion oj a Bill of Sale. The mort- 
gagee under a bill of sale having failed to 
renew the registration of his security within 
the prescribed time, presented a sworn copy 
of the bill of sale, and sought registration 
of it as an original document. 

HeUt, that the bill of sale could not be twice 
registered as an original, and that registration 
must be refused. 
Re Webb's Bill of Sale 305 

BOABD- 

See Contract 268 

BONA FIDE CLAIM OF RIGHT— 

See Justices 153 

BONA FIDES— 

See Real Property Act of 1861 270 

BREACH OF DUTY— 

See AccovsTs 260 

"BRISBANE," mtMiiiyj " CITY OF "— 

See Licensing Act 76 

BRITISH COMPANIES ACT OF 1886 (50 VIC, No. 
31)- 
S8. 7, 12, 18. See Croh-n Lands Act or 1884 . . 1 

S. 10. See Stjmp Duty 55 

BYLAW— 

See Local Government 31 

BURDEN OF PROOF— 

See CoNTiL^CT 270 

See Licensing Act . . . . 199 

CALLS— 

iSee Company 112 

CANCELLING— 

See Will 261 

CAVEAT- 

See Real Property Act ok 1861 08 

CEMETERY ACT, 1865, (29 VIC , NO. 15)- 

S. 36. DUturhance. A conviction against persons 
for ci*eating a disturbance during a funeral 
service was quashed, as the information did 
not state that the disturbance was wilfully 
committed. 

Holland v. Hartford 86 

CERTIORARI— 

J>i)fcretlon. Conduct of applicant. Appeal from 
JnttticeH. The grant of certiorari is in the 
discretion of the Court, and even where a 
person is aggrieved he may have acted 'in 
such a way as to preclude his making an 
objection to jurisdiction. 

An appeal from an order of justices was heard in 
Uie District Court, and dismissed on the 
merits. A writ of certiorari was applied for, 
on the ground that one of the justices was an 
interested party ; the fact of the appeal was 
suppressed at the application for the rtile ni«i. 
The Full Court refused the writ. 

R. V. Castles and Others (Justices) . . . . 94 

5^« Licensing Act 9,76 

CHALLENGES— 

See Criminal Law 281 

CHARITABLE BEQUEST— 

.SeeWiLL 44 
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CHOSE IN ACTION— 

Alignment of. See Insurance 202 

CLASSICS- 

See Legal Profession 70 

CLAIM OF OWNERSHIP— 

Notice of. See Ownership . . 232 

COLLATERAL PRINTED AND WRITTEN SE- 
CURITIES- 
See Surety 186 

CODICIL - 

See Will 2^5 

COMMENT ON MATTER SUB JUDICE— 

See Contempt of Court 312 

commission- 
To executont carrying on a hmdnesa. 

5'ec Accounts 259,304 

COMPANY— 

Call. Forfeiture of nharen. Companies Act, 1863 
^27 Vic, So.'A) 8. 25, Table A. The articles 
of association of a company contained a clause 
that, if any member failed to pay a call within 
seven days, he should, by mere default alone, 
and without any proceeding on the part of the 
company, cease to be a shareholder. A share- 
holder having made such default, was sued 
for calls due. 

Held, that the shares could be forfeited only at the 
option of the directors, and no such option 
having been exercised, the shareholder re- 
mained liable. 
Great Monkland Tkibuti^ Co., Ltd. r. Freeman 1 i 2 

Debenture. Floating security. Bill of Mile. Lien 
ticket. GoldjieidH Act of 1874 (SB Vic, No. 1 1) 
Reg. 38. Foreclotture. Form of order. A 
limited company, by six debentures at different 
dates, charged all its present and future real 
and personal property and interest in lands, 
and all its plant, machinery, debts goodwill, 
chattels, effects, and assets, and generally all 
its property real and personal, for the repay- 
ment of the sums and interest secured there- 
by. The debentures were to be a floating 
security, and the moneys so secured were to be 
payable if default were made in payment of 
principal or interest for 21 days. A bill of 
sale was subsequently given by the said 
company over certain machinery and plant as 
collateral security to the said debentures, and 
a lien ticket under regulation 36 of The (ioid- 
jieUls Act of 1874 was also given as security 
collateral with the bill of sale. Default having 
been made in the payment of interest in the 
first debenture, application was made for 
foreclosure on all the property comprised in 
the debentures, bill of sale, and lien ticket. 

A declaration of charge, and a direction for inquiry 
and account, were made, and in default of pay- 
ment, the company was ordered to do all acts 
and execute all convevances necessary for 
vesting in the plaintiff the property comprised 
in the debentures, bill of sale, and Uen ticket. 

SadUr V. WorUy (1894) 2 Ch. 177, followed. 

PoYSER r. Mt. Shai^irock Gold Company, Ltd., 

AND ANOTHER 276 

Proof of incorporation. 

^£re Crimsnal Law ... •• •• 209,313 
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COMPANIES ACT, 1863 (27 VIC, No. 4)— 

S. 108. See Costs . . . . 30 

S. 2o, Table A . See Company 112 

CONDITION PRECEDENT— 

See Contract 270 

See Practice . . 185 

CONFESSION - 

See Criminal Law 63, 224, 283 

CONSIDERATION— 

For agreement to (jive time. See Surety . . . . 186 

CONSTITUTION— 

Jurisdiction of Supreme Court to review proceediuffH 
of Letfiitlative AnHembly. Judicial pinvers of 
A»»emhly in matter* of order. Constitution Act 
of 1867 r31 Vic., No. 38) *c. 8. Action by 
member against Speaker of Legislative 
Assembly to recover damages for exclusion 
under order of suspension made by the As- 
sembly. The Standing Orders provided as 
follows : — 

IHitturhance by Members. 

166. A member shall not make any noise or 
disturbance while a member is orderly debating, 
or while any matter is under consideration, and 
in case such noise or disturbance is made and per- 
sisted in after warning from the Chairman, the 
Chairman shall call by name upon the member 
making the same, and if he does not immediately 
desist, shall report his conduct to the House, and 
such member will incur the displeasure and cen- 
sure of the House, and may be suspended from the 
service of the House for such period as the House 
may think fit. 

Helflj that Standing Order 166 is within the powers 

conferred on the Legislative Asse^ibly by s. K 

of The Constitution Act of 1867. 
Evidence of facts antecedent to the report of 

the chairman on which the order of suspension 

is made is not admissible. 
The Oourt will not enquire into the regularity of the 

procedure of the Legislative Assembly in the 

exercise of its powei-s. 
Taylor v. Barton (11 App. Cas., 197). liradUiuffh v. 

GoHHett (12 Q.B.D., 271), and Haytfard v. Pelicier 

Frere* (1892 A.C., 61) considered. 

Browne r. Cowley . . . . . . . . 234 

Leifitflative Axxembly. SuMpennion of menAem. 
Standiny Order*. JuriMliction of the Supreme 
Court. As the Legislative Assembly has power 
under its Standing Orders, pursuant to s. 8 of 
The Constitution Act of 1867, to regulate its 
internal procedure relating to orderly conduct, 
the Supreme Court has no jurisdiction to take 
cognizance of the mode in which a resolution 
for the suspension of a member was passed. 

Judgment of Griffith, C.J., {ante p. 234) affirmed. 

Rradlauyh v. Gossett (12 Q.B.D., 271) followed. 

Browne r. Cowley 254 

CONSTITUTION ACT OF 1867 (31 VIC, No. 38)— 

S. 8. See Constitution . . . . 234, 254 

CONTEMPT OF COURT— 

Comment on matter sub judice. Appeal from trustee 
in an insolvent estate to creditors. Plaintiff, 
who was the trustee in an insolvent estate, 
brought an action against defendant to set 
aside a bill of sale given by the insolvent, of 
which defendant was the assignee. While the 



action was pending, defendant issued to the 
creditors in the insolvent estate a printed 
circular, giving his version of his dealings with 
the insolvent, and of the circumstances under 
which he became assignee of the bill of sale, 
and asking them to sign a document declaring 
that they disapproved of the action, and to 
cause all further proceedings in it to be stopped. 
Held, that defendant was not, by his action in 
sending the circular, guilty of a contempt of 
court, and that the circumstance that the 
creditors might also be witnesses made no 
difference. 
Castles v. Roessler 312 

CONTRACT- 
COW ^racfybr 6(wrrf. Implied condition of yood be- 
havimtr. Immorality. Defendant, by a 
written agreement, agreed to provide plaintiff 
with board for three years at a fixed rate. 
The agreement contained no provision as to 
the plaintiff's behaviour. Before the three 
years had elapsed, defendant, on the ground 
of plaintiff's alleged inmiorality with defen- 
dant's female servant, refused to supply him 
further with board. 
IleUly that the breach of contract was not justified 

by the alleged immorality. 
Scmble (Griffith, C.J., and Real, J.), that it is an 
implied condition of a contract involving a 
personal relation between the parties, that 
neither party will be guilty of such misbe- 
haviour as would render the continued per- 
formance of the contract an intolerable burden 
to a reasonable person. 
Per Ilardiny, J. Immorality not being illegal, 
and the parties to a contract having the power 
to provide in the contract against it, no con- 
dition of good behaviour can be implied. 

MULHOLLAND V. KiNO 2()8 

Impossible condition. An action will not lie on a 
covenant to pay money upon a condition the 
performance of which is legally impossible. 
Municipality of Rockhampton v. Ingham . . 256 

Performance of condition precedent. Punlen of 
proof. An agreement in writing between W. 
and M. that, in consideration of M.'s trans- 
fen-ing to H. the license, goodwill, and furni- 
ture of an hotel, W. would become surety to 
M. for the payment by H of £300, and would 
endorse H.'s promissory-notes for that 
amount, contained the following words:— 
" This agreement being conditional upon the 
said H. giving a bill of sale over the said 
hotel, license, and furniture prior to the trans- 
fer of the license." M. transferred the 
license, <&c., to H. No bill of sale was exe- 
cuted by H., and W. refused to sign the pro- 
missory-notes. M. l)rought an action against 
W. for specific perfoiTuance of the agreement, 
or for damages. 

Held, that the signing of the bill of sale was a 
condition precedent to W.'s liability, and that 
the action failed. 

Malone r. Wright, Heaton and Co. .. 270 

Sale of yood s. Delivery. Itecision. Local (iovern- 
me'nt Act of 1878 f42 Vic, No. S) s. 160. Local 
Authorities (Joint action) Act of 188<i r50 Vic, 
No. 16; s. 18. Contract under seal. With the 
Bnsbane Bridges and Ferries BoanI, the 
plaintiffs entered into an agreement to build a 
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punt, place it on a ferry and run it for two 
months. The plaintiffs alleged delivery, pay- 
ment on account, and sued for the balance. 
The defendants denied the contract ; alleged 
that if made, it was not under seal ; that it 
was not in writing, as required by the Statute 
of Frauds, and that before any breach the 
conti-act was rescinded by a new agreement. 

The jury iound that there was an agreement to 
build contained in certain of the exhibits; 
that the agreement though not under seal, was 
signed by the president, or two members of the 
corporation for the purpose of the contract 
acting by direction ; that the punt was built 
in accordance with the plan, but was not 
delivered, and that there was a recision before 
breach. 

Hardiufi, J., entered judgment for the defendants. 

Held^ on appeal by Ck>opEii, Chubb, and Real, JJ., 
that the contract was proved in the facts, that 
the punt was delivered, and there was no 
recision of the contract. 

CliABK AND FaUSET l\ MUNICIPALITY OF BRISBANE 

AND AnOTHEB 131 

CONTRACT UNDER SEAL— 

See Contract 131 

CONTRIBUTORY NEGLIGENCE - 

See Neolio)£NCk 119 

See Criminal Law 80 

CONTRIBUTORIES- 

iS^ee Costs 30 

CONTRIBUTION— 

See Gold Field« Act 1874 307 

CONVEYANCE - 

See Stamp Duty 66 

CORROBORATIVE EVIDENCE— 

See Criminal Law 161 

COSTS— 

^ee Accounts 219 

See Administration 27 

6Vi; Insolvency 269 

See Practice . . . . 6 

Aijf^intft the Croicn. Costs were given against 
justices on the hearing of an order nid for 
mandamm^ as the C^own Solicitor had in- 
structed counsel to appear on their behalf to 
show cause. 

R. r. Electoral Justices of Toombul . . 89 

A quashing order was made absolute with costs 
against a trustee of a cemetery who had laid 
the information against the appellant, and 
who failed to prevent the proceedings on 
appeal, although he knew the original pro- 
ceedings were improperly instituted. 
Holland r. Hartford . . 86 

See Crown Lands Act of 1884 . . . . 36 
See Elections Act, 1885 88 

Onler rix to roHta part of judgment— 

See Gold Fields Act, 1874 307 

Out of estate. 

See Accounts 219 

See Insanity Act of 1884 314 

SeeWiLL 278 



page 
Apportionment. Divorce. Counter charges. In 
an action for divorce the petitioner made 
certain charges of misconduct against the co- 
respondent, and the co-respondent, besides 
denying these charges, made counter charges 
of misconduct against the petitioner. The 
petitioner failed in his case, and the co- 
respondent was unable to prove his charges. 
Harding, J., ordered the petitioner's costs of, 
and occasioned by the counter charges raised 
by the co-respondent, to be taxed and paid by 
the co-respondent, the co-respondent's costs of 
his defence (except such costs as aforesaid) to 
be paid by the petitioner. 
HeUl^ by Griffith, C.J., Cooper and Real, JJ., 
that on that order the petitioner was entitled 
to a complete indemnity for the expenses to 
which he had been put by the counter charges, 
and the co-respondent complete indemnity for 
his defence in defending the suit, except so far 
as he had increased them by the counter 
charges ; and that it did not mean that there 
should be a general apportionment of the costs 
of the snit. 

O'Brien v. O'Brien and anothkb ... . . 40 
Company. Co»ts of winding-up. Contribu- 
tones. Successful litigant. Innu^cient Assets. 
Priority. Companies Act, 1863 f27 Vic., No. 4) 
». 108. On an unsuccessful application by 
the liquidator of a company to settle certain 
persons on the list of contributories, the costs 
of all parties were allowed out of the assets. 
The assets were insufficient, and on an appli- 
cation under s. 108 of The Companies Act, 
1863, for directions as to priority, Griffith, 
C.J., directed the priority to be (1), the 
liquidator's actual and proper expenses of 
realization; (2), the costs of the shareholders 
who were successful in the above said appli- 
cation ; (3), the liquidator's costs of the liti- 
gation with them, and ordered the costs of the 
summons for direction to be added to the costs 
of the parties, and subject to the same order 
as to priority ; the whole order to be without 
prejudice to the rights of any other persons to 
whom costs may have been ordered to be paid 
out of the estate. 
Jle Dominion of Canada Plumbago Co., 27 Ch.D,, 
37, followed. 
Re The Punt Ownebs Association, Ltd. •• 30 

Crown Solicitor. Solicitors Act of 1891 r55 Vic., 
No. 22), s. 3. Customs Act 1873 (37 Vic., No. 1), 
s. 237. When costs are awiuxled to an officer 
of the Crown, they are to be taxed in the 
ordinary way, notwithstanding that the officer 
appeared by the Crown Solicitor, who receives 
a fixed yearly salary. 

Attorney -General v. Shilliheer (4 Ex., 606), 
followed. 

Decision of Real, J., reversed. 

Irving v. Gaoliardi, Ex parti Gaoliabi .. 200 

District Courts Act, 1891 (6b Vic., No. 33;, ss. 120. 
123. Interpleader. Amount under £10. Scale 
of costs. The District Court Rules do not 
provide any scale of fees for cases under £10. 

Held, that a District Court Judge has no power in 
such a case to order the costs of the success- 
ful party to be taxed on any scale. 

SemhU, that he has power to order the unsuccessful 
party to pay a fixed sum for costs. 
Keogh v. Blake 213 
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Divorce. Practice, Rule 14. Cnm-examinaiion 
by party not anttcering. A co-respdndent who 
has filed no answer is not entitled on the 
hearing to cross-examine the witnesses for the 
purpose of showing that he ought not to be 
condemned in costs. 
Parker r. Parker and Ah Sax 
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Mandamus, Special case. Where the relief sought 
could have been obtained by a special case 
and the appellant proceeded by way of manda- 
mus, his costs as the successful' party were 
limited to those of a special case. 
B. V. LiGEXsiNG Justices of North Brisbane 95 

Practice. Solicitor and Client, Taxation. The 
costs of a country solicitor attending in town 
are an unusual expense to be allowed between 
party and party. In order that a country 
solicitor attending in town may recover such 
costs as between solicitor and client, he must 
have warned his client that such expenses 
might not be allowed on a party and party 
taxation, and that the client might have to pay 
them himself. 

ReBlythe and Fanshatce (10 Q.B.D., 207) followed. 

In re Dwyer 227 

Prohibition. An appellant was deprived of all costs 
of evidence on an application for a prohibition 
owing to the voluminous and irrelevant affi- 
davits filed by him. 
Baven v. Cleveland Divisional Board . . 67 

Quashimf order. Arresting comtable. On an 
application to quash a conviction by justices, 
costs will not be given against a police 
constable who has only done his duty in 
arresting the defendants, and has not sup- 
ported the conviction. 
B. r. Whelan 165 

Solicitor*$ Hen. Money in court. Next friend of 
infante.. The next friend of E. and A. Forbes, 
ii^ant children of J. W. F.,who died intestate,re- 
tained H to take proceedings against the ad- 
ministrator of J. W. F.'s estate to compel him 
to render an account of his administration. 
The administrator was ordered to pay the 
money into court, and the costs of the next 
friend were allowed out of the estate of J W. F., 
the administrator being disallowed his costs. 
There were no costs available for payment of 
the next friend's costs, and H. then prayed for 
a declaration of a charge on the money in 
court to the extent of such costs, and that 
such costs should be paid to the petitioner 
with the costs of the application. 

Held^ that the next friend's costs might be paid out 
of the money in court, and that the petitioner 
was entitled to a charge on the fund in 
court, but that he should not recover any of 
the costs of, and occasioned by the appli- 
cation, as the petitioner believed the adminis- 
trator had assets to pay the costs of the next 
friend. 



CBIMINAL LAW— 

29 Vic. No. 11, 8i. 15, 16. Attempt to discharge a 
loaded arm. Failure of attempt from want of 
priming or other cause. A revolver, loaded in 
some of Its chambersj and capable of being 
discharged if the trigger is drawn a sufficient 
number of times, is a loaded arm within the 
meaning of 29 Vic, No. 11, s. 16. 

The prisoner drew the trigger of a six-chambered 
revolver, which was loaded in three consecu- 
tive chambers, three times, the hammer falling 
upon the emptv chambers. Before he had 
time to draw the trigger a fourth time, the 
weapon was knocked out of his hand. 

Held^ there was evidence of an attempt to discharge 
loaded arms. 
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IZtf FORBBS' GOODS • 29 

OOUNTEBCHABGES— 

SeeCwTs 40 

COVENANTS— 

Joint and several. See Subetiss . . . . 186, 289 
See Bbal Property Act of 1861 • . . . 84 
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Appeal. Order XXXI, r. 4 (Crown sUle) 
As a general rule, a Crown case reserved 
for the opinion of the Supreme Court 
will not be heard unless the papers are 
delivered to the judges four clear days before 
the hearing, as prescribed by Order XXXI, r, 
4 {Crown side.) 

B. V. Jack 

Arraignment, Deaf mute. Insanity. A person 
charged with murder was found mute by the 
visitation of God. A fresh jury was impanelled 
to try whether he was sane or not. Evidence 
was given that he had not sufficient intellect 
to understand the proceedings so as to make a 
proper defence, challenge the jurors, or com- 
prehend the details nf the evidence. Harding , 
J., directed the jury, if they thought he had 
not sufficient intellect therefore, to find him 
insane. The jury did so, and the prisoner 
was ordered to be detained to be dealt with 
under The Insanity Act of 1884. Regina v. 
Pntchard (7 C. & P., 303) followed. 
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Criminal Law Amendment Act of 1891 (55 Vic., 
No. 24), s. 4. Limitation of time. Arrest, 
When a man is apprehended on a charge of an 
offence the nature of which is such that upon 
an information charging him with it he might 
be convicted of the offence with which he is 
actually charged in the information, that 
apprehension is a commencement of the prose- 
cution for the latter offence. 

On a charge of an offence under sec. 4 of The 
Criminal Law Amendment Act of 1891, proof 
by parol that the prisoner was apprehended on 
a charge, then stated to him, of rape, on the 
same person. 

Held, sufficient evidence of the commencement of 
the prosecution. 

R. V. Phillips (B. 6c B., 396) explained. 

Beoinav. Jack 

CriminalLawAmendfnentAct of 1891 (1^ Vic, No. 
24), ss. 3, 4, 10. Rape. Want of corroborative 
evidence. Indecent assault, A prisoner charged 
with rape on a child under 12 years of age was 
found guilty of an attempt to have unlawful car- 
nal knowledge under s. 4 of The Criminal Law 
Amendment Act of 1891, and of an indecent 
assault. There was no corroborative evidence 
implicating the accused* 
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Held, that the conviction as to attempt must be 
quashed, but the conviction for indecent assault 
affirmed. 

R. r. McGee 161 

Criminal Lair Act Amend ment Act of 1894, a. 10. 
Crown cuxe reserved. Evidence. Adnmsion 
vuide by imnoncr after arrent in answer to 
qnextionH hij a con»tahle. A., having been 
arrested on. a criminal charge, made a state- 
ment implicating B. in the charge. B. was 
afterwards arrested, and the arresting con- 
stable, in A.'s presence, read over A.'s state- 
ment, which had been reduced into writing, to 
B. During the reading of the statement, B. 
made a further statement to the constable. 

Held, that B.'s statement was admissible against 
him. 

It. V. Thornton (1 Moo. C.CJ. 27), /?. v. BoyerMn (9 
Sup. Ct. Kep. f'N.S.W.) 234), and B. v. Many 
Many (6 Q.L.J., 229) followed. 

B. V. ThomjMon (1893, 2 Q.B. 12) distinguished. 

R. r. Tim Grown 283 

Crown cane reserved. Embezzlement. General 
dejUdency. 54 Vic , No. 5. 36 Vic, No. 8, «. 
1. ^ ^BeHpite of nentence, A member and paid 
secretaiy of an Oddfellows lodge may be con- 
victed of embezzling sums of money, the 
property of the lodge. 
On a charge of embezzling specific sums, evidence 
of a general deficiency in the accounts is admis- 
sible. 
Semble, that when a prisoner is convicted, and a 
case reserved for the opinion of the Full Court, 
the sentence should either be respited, or bail 
allowed until judgment is given. 

B. V. Houston 145 

Embezzlement. Eritlencex of incorporation of 
company. 67 Vic, Xo. 1. The court will 
take judicial notice of the existence of an 
incorporated company mentioned as such in a 
statute. 

It is not necessary on a charge of embezzlement 
from such a company to prove its incorporation. 
R. r.CoNNELL 209 

Embezzlement. Prmtf of incorporation of company. 
Crown caxe referred. On the trial of W. for 
embezzling moneys, the property of The New 
York Life Insurance Coy., evidence was given 
that a company carried on business in Brisbane 
under that name. No other evidence was given 
of the incorporation of the company in Queens- 
land or elsewhere, nor was the name of any 
member of the company proved. W. was 
found guilty. 

Held, on a Crown case reserved, that there was no 
evidence of the existence of the company as 
a corporation as distinguished from a partner- 
ship, and that, as no evidence had been given 
of the name of any partner, the conviction 
must be quashed. 

R. V. Whxtehoube 813 

Evidence. Confetudon, Antncers to questiong put 
by a police constable after arrest (58 Vic, No. 
26), «8. 2 and 10. A confession elicited by 
questions put to a prisoner by a police con- 
stable after arrest, and without caution, is 
admissible against the prisoner unless the 
answers have been induced by a threat or 
promise 



B. v. Gavin (15 Cox, 656), and B. v. Male (17 Cox., 
689) not followed. 

R. r. Many Many, and Others . . • . 224 

Evidence. Murder. Hunband and wife. A man 
and a woman at Sydney, N.S.W., went through 

I a ceremony which they believed to be a 

marriage ceremony according to the Mahom- 

I medan faith, before a person whom they 

believed to be a Mahommedan pnest, and they 

I subsequently lived together as man and wife. 

' The womaa was tendered as a witness against the 

man on a charge of murder. 
Helil, that the validity of the marriage must be 
dctennined by the judge as a question relating 
to the admissibility of evidence. The marriage 
being held to be invalid, the woman's evidence 
was admitted. 

R. V. FuziL Dken 302 

Evidence and Discovery Act (31 Vic, No. 13), «. 
64. Untrue representation. ConfeMitm. M. 
was charged with having stolen certain gold, 
the property of the Mount Morgan Company. 
G , a private detective, who had worked him- 
self into M.'s confidence, gave evidence that 
he told M. he came from South Africa, and 
had done business in diamonds, where a fellow 
could make a little money, if he were so 
inclined^ M. replied *' a man can make a 
little money here if he goes the right way 
about it." G. then, by means of false state- 
ments induced M , by promising to participate 
in the gold robberies, to admit that he had in 
his possession some gold scraped fi-om the 
company's retorts. The statements were 
admitted to be false. The evidence was 
admitted and the prisoner convicted. 
Held by Ilardiny and Beal, JJ , that these repre- 
sentations being untrue, and being made after 
the subject matter of the charge had been 
taken, all. subsequent material confessions of 
M. were inadmissible in evidence, as being 
adduced by such false statements, and that 
the conviction must be annulled. 

R. V. Mangim 63 

JuriAdiction. Judicial notice. Pacific lnUmderM* 
Protection Act, 1H72 (35 and 36 Vi<:, c 19), x. 
9, (38 and 39 Vic, c 51), s. 6. On an infor- 
mation against certain prisoners for an alleged 
breach of s. 9 of 35 and 39 Vic. , c. 19, a 
question arose whether the island of Malayta 
was part of Her Majesty's dominions or within 
the jurisdiction of any civilised Power. The 
presiding judge directed a letter to the 
Governor of Queensland, and received a reply 
that it was not, but that it was under the 
protectorate of Her Majesty the Queen. From 
an Order-in-Council, under s. 6 of 38 and 39 
Vic, c. 51, setting out the limits of dominion, 
it appeared that Malayta was not part of Her 
Majesty's dominions, nor within the juris- 
diction of any civilised Power. 
Harding, J. , held he had sufficient information to 
take judicial notice of the position of the 
island, and decided that the court had juris- 
diction to try the information. 

• • R. -v. VOSMND OTHERS 215 

Jurors. Challenges, Order to stand by. Piv- 
ceedings in absence of jury. Evidence, Dying 
declaration. A juror coming to the book to bie 
sworn had put out his hand, and had touched 
but not grasped the book, when he was called 
upon by the Crown to stand by. 
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Heldt that the order to stand bv was not too late. 

The time daring the empaneUing of a jury at 
which the Crown shall show cause for their 
challenge is in the discretion of the court. 

The whole of the proiceedin^s in a* criminal trial 
must be in the presence of the jury. 

On the trial of. A. for murder, a statement by the 
deceased person (B) was tendered as a dying 
declaration. At the time of her making the 
statement^ B. was in danger of her life from 
blood-poisoning, of which she died five weeks 
later. She was informed by her medical 
attendant that she woulli' never recover. She 
said, ** Let me die." A magistrate was then 
brought, who said to her, "Are you sure you 
will never recover ?'* She said, "Yes." She 
then made the statement in question, which 
was reduced into writing by the magistrate. 
He then read the statement over to B., and 
she said it was correct. The magistrate then 
said, *' Do you expect ever to recover ?" B. 
said " No." The magistrate then said, " This 
is your dving declaration. Will you sign it ?" 
B. signed it. 

^th before an.4 after the making of the statement 
B. asked her nurse, " Do you think I shall 
die ?" The nurse said, •• No." 

The statement contained the words, " Being in a 
serious state and not expecting to recover." 

BeUlf that the statement could not be admitted. 

B. V. Freeman 281 

Larceny Ad of 1865 (2Q Vic., No. 6;, s. 76. 
Embezzlement, (54 Vic., No. 5, 1. 1.) When an 
ofFence under s. 76, of The Larceny Act of 1866 
relates to a valuable security it is sufficient to 
allege the embezzlement to be of money with- 
out specifying any valuable security ; and the 
alleigation'so far as it relates to a valuable 
security, will be proved if the offender is 
proyed to. )iave embea^ed any amount or 
part o{ the particular valuable security. 

It' is not necessary to prove that the deficiency 
unaccounted for did not consist entirely of 
securities where the sum is made up money 
and securities. 

Since 54 Vic, No. 5, it is immaterial that more 
than three separate sums were included in the 
deficiency. 

i?. V. KSena (L.B. 1 GG.B. 113; discussed. 

B. V. BoTLK 146 

Manslaughter. • Crown case reserved. Contributory 
negligence. Where the death of a person is 
caused by the culpable negjUgence of the 
prisoner, the fact that the deceased could have 
escaped by the exercise of reasonable care is 
. no answer to a charge of manslaughter. 

B. V. BUNNET 80 

Murder. Practice. Statement of prisoner read to 
jury. A prisoner was allowed to read a state- 
ment to the jury after his counsePs address, 
and the Crown Prosecutor was allowed a reply 
on the new matter. 

R, v. ShimnUn (15 Cox, 122) followed. 

B. r. Boss 261 

Prisoner committed for trial, but unable to be brought 
to Circuit town through illness. Form of beneh 
warrant 184 

CBIMINAL LAW ACT AMENDMENT ACT OF 1894 
(58 Via. No. 23) s. 10— 
/S;^^ CsAmrAL Law 283 

B 
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CBOSS-EXAMINATION— 

Right of. ^0 Costs 145 

CBOWN CASE BESEBVED— 
See Cbiuinal Law. 

CBOWN— 

CosU against. See Crown Lands Act of 1884 . • 86 
See Elections Act of 1885 88 

CBOWN SOLICITOB— 

SeeCovn 200 

CBOWN LANDS— 

See GoLDFiELDB Act, 1874 98 

CBOWN LANDS ACT OF 1884 (48 Vic, No. 28)^ 
ss. 17, 18, 21. Land Board. Assessment of rent. 
Appeal. Successful party. Costs against 
Crown. 20 Vic., No. 8, «. 1. Supreme Court 
Act of 1867 f 31 Vic., No. 23;, s. 58. On an 
inquiry before the Land Board, the rent of 
Galwey Downs was assessed at 22s. per square 
mUe. The lessee appealed to the Supreme 
Court, contending the rent should be about 
12s. 6d. per square mile. Harding, J. fixed 
the rent at 20s., considered the appellants the 
successful party, and gave costs against the 
Crown. 
Held, on appeal by Griffith, C.J., Cooper and Beal, 
JJ., that there is a clear indication of intention 
in The Crown Lands Act of 1884 that the ordi- 
nary costs of inquiries before the Board, which 
are necessary and unavoidable, should be 
borne by the Crown and the parties respect- 
ively, each party bearing their own, and that 
the board cannot properly grant costs, either 
in favour of or against the Crown, unless for 
" good cause," and that the same rule applies 
to an appeal to the Supreme Court, which is a 
continuation of the proceedings before the 
board. 
Held, also, that the appellants were no more sub- 
stantially successful on the appeal than the 
Crown; that there were no circumstances 
to show that the costs of the appeal were more 
than ordinary or necessary ; and that, on that 
ground, the Crown's appeal must be allowed, 
but without costs. 

Per Griffith, C.J. : Section 58 of The Supreme 
Court Act of 1867 does not exclude the pre- 
rogative rights of the Crown to be exempt 
from the payment of costs in cases in which 
that prerogative has not been otherwise ex- 
cluded. 

Re Powell 36 

ss. 21, 30 (5). Lease. Rent for second period. 
Relative value. In considering " the relative 
value " of a holding under The Grown Lands 
Act of 1884, in order to assess the rent for the 
second period, the Land Board must regard, 
amongst other things the matters specified in 
s. 30, sub s. 5., a, b, c, d. 

Re The Western Queensland Pastoral Cot. 234 

ss'. 48, 65', 67. Mortgage. Possession by mortgagee. 
Recovery of land. Foreign Company. Liqui- 
dation. British Companies Act of 1886, ss. 7, 
12, 13. D., the lessee grazing farm under The 
Crown iMuds Act of 1884, by memorandum of 
mortgage in the form Schedule IV. to that Act, 
mortgaged his farm to G. M. & Co., subject to 
• • certain covenants in a stock mortgage 
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previously executed between the same parties 
mutftiU mutandis^ D. made default in pay- 
ment and died. His widow continuea in 
possession. The mortgagees entered into 
possession and tried to sell by public auction, 
bnt without success. The widow refused to 
give up possession of an hotel on the farm and 

\ the, mortgagees brought an action for the 
recovery of the land. After the proceedings 
had been commenced, plaintiff company, whose 
head office was in Victoria, was wound up and 
an official liquidator appointed, and a scheme 
of reconstruction approved. A winding-up 
petition was also presented in New South 
Wales. No order for winding-up was made in 
Queensland where the company was registered 
under The British Companiet Act of 1886. 
The official liquidator sanctioned the continu- 
ation of the action. 

Heldf that default having been made in the 
payment of the money due under the mortgage 
a debt was created, and the official liquidator 
appointed in Victoria, representing the com- 
pany, was entitled to possession of the land 
under The Crown Lands Act of 1884. 

Heldf also, that there being no governing authority 
in Queensland, and no Queensland liquidator, 
the company itself might have continued the 
action. 

Quaere^ whether realty in Queensland would vest 
in the liquidator of a foreign company since 
The British Companies Act of 1886, unless an 
order for winding-up had been made in 
Queensland. 

Selkrig v. Davies, 2 Dowl, 2a0 ; Banco de Portugal 
V. Waddell, 5 App., 161, followed. 

GOLDSBOBOUOH, MoBT & Co., LtD., V. DOYLE. . 1 

CURATOB IN INSANITY— 

See iMSANriY Act of 1884 314 

CUSTOMS— 

Customs Duties Act of 1888 (52 Vic., No. 5) s. 3, 8. 
Customs Act, 1873 (37 Vic., No. I), s. 215. 
Valuation. Fraudulent entries. Forfeiture. 
Justices Act (50 Vic., No. 17), ss. 209, 210. 
An information under s. 8 of The Customs 
Duties Act of 1873 may be laid by the Collector 
of Customs. 

The mere committal of an act likely to defraud the 
revenue is a complete offence without any 
proof of intention. 

The word " offence*' in s. 8 of the Customs Duties 
• ' Act of 1873- implies some act contrary to the 
provisions of the statute. 

It is necessary to prove that the goods were under- 
valued as a fact, and if, in the opinion of the 
Collector of Customs, such under-valuation 
was made with the intention of avoiding the 
payment of duty, the liability accrues. 

Justices have power under that act to forfeit goods 
exceeding £100 in value. 



Pack 
DEAF MUTE— 

5«« Cbiminal Law 219 

DEBENTURE— 

iSee CoMPAVY 276 

DEFAULT— 

See Beal Pbopebty Act of 1861 83 

DELIVEBY— 

See Contract 131 

DELUSIONS— 

See Will 
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155 



278 

DEMUBBEB- 

See Practice 18-5 

DESEBTED WIFE— 

See Maintenance 



72 

DETENTION— 

;S^e0 Sheriff 175 

DETINUE— 

See Ownership 



232 

DEVISE- 

For life or in fee. See Will 287 

DEVISEE IN TBUST— 

Death of, before testator. See Will . . . . 183 

DISCBETION— 

See Certiorari 9^ 

Of a judge as to costs. See Goldfields Act, 1874 307 

DISHONOUBED CHEQUE - 

See Banker and Customer 



DISQUALIFICATION OF JUSTICES— 

See Justices 

See Local Gk)VERNUENT 

DISTBESS- 

See Insolvency 

Illegal. See Appeal 

DISTBICT COUBT- 



See Appeal 



262 

9 
67 

208 
52 

52 



DISTBICT COUBTS ACT OF 1891 (55 VIC, No. 33)— 
ss. 120-123. See Costs 307 



ss. 132, 144, 145, 147. See Appeal 

DISTUBBANCE-r 

See Cemetery Act, 1865 

DIVOBCE- 

See Costs 



52 



86 



CUSTOMS ACT, 1872 (37 VIC, No. 1), a. 215— 

See Customs 155 

^ee Costs 200 

DAMAGES— 

iSe« Banker AND Customer .. •• .. .. 262 
&Ve Insurance 202 



.. 41,145 

DYING DECLABATION— 

See Criminal Law 281 

ELECTIONS ACT OF 1885 (49 VIC, No. 13)— • 
ss. 6, 28, 31, 33. Elections Act of 1892 (56 Vic., 
No. 7), s. 3. Form of claim. Sufficiency of 
description of place of abode. In a form of 
claim to be registered as an elector, the place 
of abode required to be specified by s. 3 of 
The Elections Act of 1892, was described as 
'* Oriel Boad, Hendra." At the Quarterly 
Begistration Court the claimant did not 
appear, and a letter posted to the claimant by 
the Electoral Begistrar to that address was 
delivered there on the day after posting. 
Some of the justices also had local knowled^ 
of the district. There were only two houses 
. in that road. Ihe court rejected iha claim 



(xi) 



Paok 
on the ground that the description of the 
abode did not enable it to be olearly and 
easily identified. 
Held, by Harding and Beal, JJ. (Griffith, C.J., 
dit«entiente), that the description was snffi- 
cient, and a writ of mandamut was granted 
to place the claimant's name on the roll. 

B. tr. Electobal Justices of Toombul . . 88 

ELECTIONS ACT OF 1892 (56 VIC, No. 7)— 

«. S. See Elections Act of 1885 . . . . 88 

ELECTORAL CLAIM— 
Form and $ufficiency of. 

See Elections Act of 1885 88 

EMBEZZLEMENT— 

See Cbiminal Law 145, 146, 209, 813 

ENTITLING OF DOCUMENTS— 

See Trustees and Incapacitated Persons Act 
of 1867 260 

EQUITY ACT OF 1867 (31 VIC, No. 18)- 

«. 58. See Notary Pubuc 273 

ESTOPPEL— 

See Sbvrift 175 

EVIDENCE AND DISCOVERY ACT OF 1867 (31 
VIC, No. 13.) - 
4. 64. See Criminal Law 63 

EVIDENCE— 

See Criminal Law . . . . 145, 146, 209, 224, 313 
See Practice 145, 153, 268 

Admittgion by accmed after arrest. 

See Criminal Law 224, 283 

Of alleged wife against hmlmnd. 

See Criminal Law 302 

Of desertion. See Maintenance 72 

Dying declaration. See Criminal Law . . . . 281 

Wrongful admunrion of See Justices . . . . 153 
See Customs . . . . 155 
EXECUTOR- 

.Se^WiLL 225 

Carrying on business. See Accounts . . 259, 304 

Effect of. Consent of. See Surety . . . . 186 

EXAMINATION— 

Of insolvent. See Insolvency Act of 1874 . . 294 

EXPLOSIVES— 

See Neglioence 119 

FEROCIOUS BULLOCK- 

8ee Neolioence 57 

FIELD WORK— 

See Pacific Islander . . 73 

FINAL JUDGMENT— 

^e Practige 6, 181 

FLOATING SECURITY- 

See Company 276 

FORECLOSURE— 

Aftf Company 276 

See Real Property Act of 1861 83 

FOREIGN COMPANY— 

See Crown Lands Act of 1884 1 

See Stamp Duty 55 

FOREIGN LIQUXDATOR- 
Personal property vesting in 
«« S^e, Crows Lands Act of 1884. . . • . . 1 
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FORFEITURE— 

See Customs , . . , . , . . , 155 

See LiCENBiNO Act 197 

Of shares. See Company 112 

FRAUD— 

See Real Property Act of 1861 270 

FRAUDULENT ENTRIES— 

See Customs • • • 155 

GENERAL AVERMENT— 

See Practice • 185 

GENERAL WORDS— 

Property described by. See Bill of Sale . • • . 294 

GOLDFIELDS ACT OF 1874 (38 VIC, No. 11)— 

ss, 2, 10, 14. Mining lease. Trespass. Croncn 
Lands. Jtoyal Mine. The plaintiff applied 
for a mining lease of land situated within the 
Charters Towers Goldfield, which had been 
granted in fee to other persons. Before the 
application was granted the defendant, not 
being the occupier of such lands, by means of 
a side drive from the adjoining land entered 
upon a gold-bearing reef six hundred feet 
under the surface and removed gold therefrom. 
The plaintiff sued the defendant under s. 14 
of The Gold Fields Act of 1874 for trespass. 

Held, a royal mine under land granted in fee is 
not Crown lands within the meaning of The 
Gold Fields Act of 1874, and cannot be leased 
for mining purposes. 

Held (Griffith, CJ., and Real, J.; that a grant in 
fee from the Crown confers upon the grantee 
possession of a royal mine lying under the 
land,, that an action is maintainable at his 
suit against a trespasser working the mine 
without license or authority from the Crown. 

Plant V. A,8.\ 5 Q.L.J., 57, overruled. 

Plant v. Rollston 98 

8, 74 Reg. , 25. Mining . Mining appeal from District 
Court Judge and assessors. Appeal on question 
of costs. Judges discretion. Order for costs 
part of judgment. Gold Mines Drainage Act 
of 1891, s. 10 Contribution for expenses of 
pumping. An appeal does not lie from a 
decision of a District Court Judge as to the 
costs of an appeal from a Warden's Court : 

A liter if the judge did not, in fact, exercise any 
discretion as to the costs. 

An erroneous application of a real or supposed rule 
of law adopted by a judge as a guide in the 
exercise of his discretion as to costs is not 
ground for appeal. 

In deciding between parties to an action, a tribunal 
is not bound by a statement of facts agreed 
upon by one party and other persons not 
parties to the action. 

No. 1 North Phoenix G. M. Coy., Ltd , v. 
Phoenix G. M. Coy., Ltd. .. ..307 

ss, 32, 67. Jurisdiction Warden^s Court, Sale of 
residence area, S. 32 of 38 Vic, No. 11, 
does not confer exclusive jurisdiction on the 
Warden's Court to hear an action for money 
due on the sale of a residence area. 

Lee Gow v, Williams. Ex parte Williams 232 

GOLDFIELDS ACT OF 1874 (38 VIC, No. 11)— 

See Company 276 

GOLDFIELDS DRAINAGE ACT OF 1891 (55 VIC, 
No. 26)— 
«. 10. See Goldfields Act, 1874 •• .. ' 
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GUABANTEE-. 

8u Appeal • . • . • . 

HUSBAND AND WIFE— 

Evidence of. See Criminal Law 

ILLEGAL SALE— 

i^e LiczKsiHo Act . . 

IMMORALITY— 
See CoNtBACT 

IMPLIED CONDITIONS— 
See Contract 



PAOX 



IMPOSSIBLE CONDITION— 
See Contract 



58 



302 



197 



268 



256 



IMPOUNDING ACT OP 1863 (27 VIC, No. 22)— 

M. 17, 38, 40. See Local Govebnment . . . . 31 
*«. 40, 52. JurUdiciion. Title to land. On a 
oomplaint under s. 40 of 27 Vic, No. 22, jus- 
tices have jurisdiction to inquire whether 
defendant was in occupation of land on which 
cattle were alleged to have been trespassing, 
and to decide such incidental questions of 
title as are necessary for the determination of 
that question. 

Phillipb V, DOWZEB 210 

M. 36, 39, 40. Trespasi, Proceedings may be 
taken under s. 36 of The Impounding Act of 
1863 against any person who impounds cattle 
under circumstances under which he is not 
justified in impounding them under the Act. 

Held, also (Beal, J., dissenting), that the Act was 
intended to be a code of impounding law, and 
is not confined to a case of trespass where the 
ownership is undisputed. 
Gould v, McNazrn 171 

INDECENT ASSAULT— 

i$e« Cbiuinal Law 151 

INDEMNITY— 

See Real Property Act op 1861 84 

INEVITABLE ACCIDENT— 

See Neolioencb 119 

INFANT- 

Liability of. See Bates 206 

INJUBIES TO PROPERTY ACT OF 1865 (29 VIC. 
No. 5)- ^ 

«. 26. See Justices 153 

INSANE DEFENDANT— 

Leave to defend 216 

INSANITY— 

See Obihznal Law 219 

See Insolyenct ,* 229 

INSANITY ACT OP 1884 (48 VIC, No. 8)- 

M, 91, 158. Curator's judicial capacity, Profe»- 
Mional co9t» out ofettate* of insane persons. 
The Curator in Insanity will not be allowed 
out of the estate of an insane person the costs 
of professional assistance in preparing a report 
under The Insanity Act of 1884. 
The lunatic was a partner in a firm of solicitors. 
The partnership was dissolved by the court, 
and it was referred to the Curator to take the 
accounts of the partnership. He employed, 
with the approbation of the other partners, a 
professional accountant to prepare a statement 
of the accounts of the partnership, and also 
employed a solicitor to assist him in prepaiinir 
his certificate. ^ 



FAQS 

Half the aeconniant's charges were allowed, bat 
the costs of professioniJ assistance were dis- 
allowed. 

Re Newman- V^iLsoN, a person of unbound mind. . 314 

INSOLVENCY— 

Presentation of petition by commitUe of insane 

. . person. The court has power to sanction the 

presentation of a petition in insolvency, or 

for the liquidation of the affairs of an insane 

p«>son by his committee. 

Re Newman- Wilson, a Person of Unsoukd 
Mind 229 

Wife's separate property in possession of husband. 
Marriage settlement in England. The Married 
Woman's Proptriy Act, 1890 (64 Vie., No. 9), 
s. 5. A wife who lent her husband separate 
property before the passing of The Married 
U Oman's Property Act, 1890, is not to be 
postponed in the proof of her debt in the 
estate of her husband, who has become insol- 
vent since that Act, until the other creditors 
are satisfied. S. 5 of 54 Vic, No. 9, is not 
retrospective. It applies in a case of liquida- 
tion by arrangement as well as in insolvency. 



Re Bboomfield 



Of licensee. See Licensino Act 



176 
95 



INSOLVENCY ACT OF 1874 <38 VIC, No. 6)— 
ss. 5, 93 (7), 167 (2), r. 78. CeHifieate of Lis- 
charge. Special resolution. Quorum of credi- 
tors. S. was adjudicated insolvent. The 
proof of debt amounted to upwards of £1000. 
There were eighteen creditors in respect of debts 
over £10. At a meeting of creditors three 
attended, one being a creditor for £25, 
another for £10 18s„ and another for £3 : the 
two first being represented by the insolvent's 
solicitor as their proxy. The meeting unani- 
mously passed resolutions that the insolvency 
had arisen from circumstances for which S. 
could not justly be held responsible, and con- 
sented to his applying for his discharge before 
passing his last examination. 

Griffith, C.J., refused the certificate under s. 167 
(2), being of opinion that a special resolution 
could not be passed at a meeting of creditors 
at which less than three creditors for £10 and 
upwards were present, the total number of 
such creditors being more than three, and 
that the resolutions were not a bond fide 
declaration of the deliberate opinion of the 
creditors as to the cause of the insolvency, 
and that he was not bound to act upon them. 

Held, on appeal, by Harding, Cooper, and Beal 
revernng Griffith, C.J.), that the meeting was 
properly constituted; that the resolutions 
could not be reviewed by the CoUrt ; and that 
the insolyent was entitled to his certificate of 
discharge. 

Re Bennett (2 Q.L.J., 128), Re Couhon (6 Q.L.J, 8). 
followed. 

An appeal from an application refusing a certifi- 
cate of discharge is not an ex parte applica- 
tion within the meaning of s. 6 of 55 Vic, 
No. 87, and notice must be given in the ordi* 
nary way. 

Re .Stephenson . . . , ... 
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PAGE 

u. 5, 73 (7), 167 (2). Special resolution. Grant 
of eertijicate. 

Held (Griffith, C. J., dissenting), that a certificate 
must be granted ander s. 167 (2) by the Court, 
on the unanimoas resolution of a meeting of 
creditors, none of whom were creditors in 
respect of debts exceeding £10. 

Re Mackenzib, Insolvent 2JH) 

ss. 40 et seq, Debtor^s petition. Debtor vithout 
the jurisdiction. An adjudication will not be 
made on a debtor's petition when the debtor 
is not within the jurisdiction of the court. 

i^e-KLATTS .. 276 

«. 47. Creditor's petition. Good petitioning credi- 
tor. Legal and beneficial owners of a debt as 
petitioning creditors. Where the legal and 
beneficial ownerships of a debt are in different 
persons, a petition for adjudication of the 
debtor as an insolvent can only be presented by 
both the owners, and not by either of thera 
sirigly. 

In re Adams, Ex paHe Oully (9 Ch.D., 807) and 
In re Hastings, Ex parte Dearie {li Q.B.D., 
194) followed. 

Re Alfred Shaw, Ex parte Hughes . . . . 300 

ss, 47, 112, 113. Petitioning creditor's debt. As- 
signment of interest in debt after act of insol- 
vency. Act available for insolvency. 

Held ifOriffith, C.J. dissenting) that the word 
" Subsisting** in s. 47 of The Insolvency Act of 
1874 means only *' existing,*' and that a credi- 
tor for £50 is a good petitioning creditor, 
although at the time of the act of insolvency 
the debts represented by that amount were due 
to several creditors, who could not collectively 
have presented a petition for adjudication. 

Held, by Griffith, C.J., that an adjudication can- 
not be made upon an act of insolvency, unless 
when it was committed it was available for 
adjudication on the petition of the then exist- 
ing creditors. 

Re Bowleb, Ex parte Caldwell . . . . 242 

ss, 67, 202 (12). rr, 200, 201, 226. Petitioning 
creditors costs, A creditor making application 
for an order of adjudication under r. 200 of 
The Insolvency Act of 1874, or for an order 
under r. 201, to proceed with the insolvency, 
is, as regards his right to costs out of the 
estate, a petitioning creditor within the mean- 
ing of 8. 67 of that Act. 

Re Watson, Insolvent 259 

ss, 90, 202, rr. 202, 203, 209, 227, 229, 234, 241. 
Liquidation. Proof of debt. Powers of Registrar, 
Appointment of trustee. The registrar has 
power to enquire into and to reject a proof of 
debt In liquidation proceedings. 

The functions of the Registrar with respect to 
objections to proof of debt in a resolution for 
liquidation are the same in Queensland under 
the Act of 1874 as in England under The 
Bankruptcy Act of 1869, unless a contrary 
intention is expressed under other rules there- 
with. 

The appointment of a trustee in liquidation by 
arrangement at a first meeting, need not be 

• < by 8pecialresol«tion. 



Re Shields and Bbckstt, Ex parte R. T. 
Shields II5 

ss, 101 (4), 186. 193. 194, 195, rr. 186, 186. Re- 
moval of a trustee in a liquidation by arrange- 
ment. The Insolvency, Intestacy, and Insanity 
Act of 1893 (57 Vic., No. 1\), ss. 6, 7. The 
court has jurisdiction to remove a trustee in a 
liquidation by arrangement upon sufficient 
cause shown. 

The Official Trustee in Insolvency reported to the 
court that S., a trustee in a liquidation by 
arrangement of the affairs of a debtor, had 
failed to comply with the provisions of the 
Aets and Rules as regards the furnishing of 
his accounts as such trustee. The report also 
showed that the trustee had neglected to con- 
sult his committee of inspection in his dealings 
with the debtor's property ; that he had re- 
tained a large sum of money for more than a 
month after he had been directed by the com- 
mittee of inspection to pay it into a iMink 
named by them; and afterwards, when the 
money was not forthcoming, said it had been 
stolen, but had subsequently paid into the 
bank named by the committee of inspection 
the greater part of the money. On the appli- 
cation of a creditor, who was also one of the 
committee of inspection, S. was removed from 
his office of trustee, and ordered to pay the 
balance of the money to the Official Trustee 
without any deduction for his remuneration, 
and to pay the costs of the Official Trustee's 
report and of the creditor's application for 
removal. 

Rules 185 and 186 of the Insolvency Rules apply 
to a trustee in a liquidation by arrangement. 

Quosre whether s. 101, subsec. 4, of the Act impltes 
to such a trustee. 



Re Wm. Jones, a liquidating debtor 
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ss. 101 (4), 152. Removal of trustee. Good cause 
shown, A trustee in the estate of a liqui- 
dating debtor was removed for failing to call a 
meeting to explain why a dividend had not 
been declared for six months, and for not 
taking possession of certain furniture allowed 
to the debtor, without which there was nothing 
to divide among the creditors. 

•The meaning of the words *' upon cause shown" in 
subsec. 4 of s. 101 explained. 
In re Blocksidoe 143 

ss, 114, 116. Examination of Insolvent. Insolvent 
committed to prisoner for refusing to answer to 
satisfaction of the court. An insolvent on his 
examination before the court under s. 114, 
failed to answer to the satisfaction of the court 
questions relating to his disposal of moneys 
acknowledged to have been in the hands shortly 
before his insolvency, and was committed to 
prison under s, 116 for six months. 

Re Grace Insolvent 294 

s. 167 (2) r. 78. Certificate of discharge. Special 
resolution. Office trustee. Proof of debt. C. 
having been adjudicated insolvent, a meeting 
of creditors was held, at which one creditor 
was present in addition to the official trustees, 
who appeared in his capacity as trustee in two 
other estates. A special resolution was passed 
depressingly with the last examination of the 
insolvent, and that the insolvency had arisen 
from circumstances for which the insolvent 
cotdd not justly be held responsible. 
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Held, that the resolution was properly carried, 
that the court could not go behind it, and that 
the insolvent was entitled to his discharge. 
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Re CouLsoN, AN Insolvent 
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HH. 193-195. Liquidation. Release of tnintee. 
Accounts. 67 Tic, No. 15, ss. 6, 7. Since 
passing of 57 Vic, No. 15, a trustee of a 
liquidating debtor cannot obtain his release 
until the accounts have been audited, and the 
report of the Accountant in Insolvency has 
been filed and produced before the Registrar. 

In re Hall, Liquidating Debtor . . . . 179 

s. 202 (10). IHscharge of liquidating debtor. 
Practice. Both the trustee's report and the 
resolution granting the debtor's discharge 
must be filed on an application to the Regis- 
trar for the certificate of discharge of a 
liquidating debtor. 

Re J. D. Scott, Liquidating Debtor . . 119 

«. 202 (12) r. 202. Creditors petition. Petition 
by debtor under s. 202 and 204 as an Act of 
Insolvency. The filing by a debtor of a 
petition under ss. 202 and 204 of T)ie Insolvency 
Act of 1874 is an act of insolvency on which 
a creditor may present a petition for the 
adjudication of the debtor. 

Re Gaylaad, Ex parte Paterson and Co. . . 303 

s, 202 (12) r. 200, s. 145 and 194. Adjudication 
after petition under s. 202. Distraint. 8. 
145 of The Insolvency Act of 1874 does not 
apply to liquidation by arrangement. A 
** distraint" under The Distress Repleven and 
Ejectment Act is not a legal process under r. 194. 

i?e Watson, A uquidatino DEBTOR 208 

s. 204, rr. 191, 216, form 93. Notice of second 
meetiufi. Notice of meeting in Gazette, 
Resolutions confirmed at a second meeting 
under s. 204 may be registered, notwithstand- 
ing that no notice of that meeting was inserted 
in the Gazette under 191. 



Re J. C. Martin . 
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INSOLVENCY, INTESTACY, AND INSANITY ACT 
OF 1893, 57 VIC. No. 15— 
ss. 5 and 7. »See Insulvenct Act of 1874 . . 305 



ss. Q andl 
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INSUFFICIENT ASSETS— 
See Costs 
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INSURANCE- 

Damages. Subrogation. Chose in action. Assign- 
ment of chose in action. Judicature Act (40 
Vic., No. 6), «. .5, subsec. 6. The plaintiff 
company insured certain wool belonging to 
the Bank of Australasia from Townsville to 
London. The wool was damaged through 
punts, the property d( the Government, negli- 
gently running into the lighter on which the 
wool was being carried. The company paid 
the bank, believing they were bound to do so, 
anc the bank assigned to the plaintiffs the 
cause and right of action which it had against 
the Government in respect of the coUiBion and 
damage to the wool. 



PAAS 

Held, that the bank's right of action was a chote 
in action within the meaning of subsec. 6 of 
s. 5 of TJie Judicature Aet, and that the 
plaintiffs were entitled to sue in their own 
names. 
Victoria Insurance Coy. v. King .. .. 202 

Life Policy. 

See LiPE Insuranci Act of 1879 . . . . 294 

INTEREST— 

CUiimed in special endorsement. 

See Practice 6, 181. 206 

INTERPLEADER— 

-See Costs 213 

INDICATURE ACT (40 VIC, No. 6)- 

s. 5 (G). See Insurance 202 

s. 10. See Practice 163 

JUDICIAL NOTICE— 

^e Criminal Law 215 

JURAT— 

See Practice 286 

JURISDICTION— 

See Constitution 234, 2.54 

«S>e Crdiinal Law 215 

See GoLDFiELDs Act, 1874 232 

See Mandamus 95 

See Small Debts Court 232 

Debtor without. See iNbOLVENcr Act of 1874 . . 275 

Excess of, i$ee Justices 166 

Executrix without. See Will 154 

Of justices. See JusncBS 153, 166 

See Impounding Act of 1863 210 

Of licensing justices. See Licensing Act . . 9, 76 

Of Registrar, See Aocx^vsts 219 

Plaintiff without. .%e Practice 163 

JURY- 

-5tfe Practice 180 

JURORS— 

Challenge, Order to stand by. Proceedings in ab- 
sence of jury. 
See Criminal Law 281 

JUSTICES— 

Disqualification. Certiorari. Where a justice who 
has a personal interest in the subject matter 
of an action takes part in a decision, the 
decision cannot stand, and is liable to be 
quashed on certiorari. 

The Qurin v, Morris and Others . « . . 9 
Jurisdiction. Injuries to Property Act ot 1865 (29 
Vic. , No. 5) s. 26. Bona fide claim of right. A 
bona jiile claim of right to use land as a high- 
way ousts the jurisdiction of justices on an 
information for a malicious injury to a fence 
erected across such land. 
Black v. Turner 153 

Liability of justices. Justices Act {50 Vic., No. 17) 
s. 252. Excess of jurisdiction. Proof of 
injury. Justices are not liable to an action 
for an act done in a judicial proceeding, even 
if they exercise their jurisdiction in properly 
unless some injury has been done, and such 
injury must be alleged and proved. The 
liability of justices for acts done in excess of 
their junsdlction, &o,, discussed. 
RaYEN V, BURNXTT ., .. ,. ••166 
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JUSTICES ACT OF 1886 (50 VIC, No. 17)— 

f. 326, 229. SeeAmAh .. .. .. .. 196 

«. 252. Su Justices 166 

M. 209, 210. ^toCuSTOus 155 

»9, 4, 209, Meaninff of ''order'' under ». 209. 
Qttasking order. Person aggrieved. Power 
of attorney. Under s. 209 of Tht Justices Aet 
of 1886, any persons feifling aggrieved by a 
conviction or order of justices may appeal to 
the Supreme Court by way of quashing order. 

Q., who was a licensed victualler under Ttu 
Licensing Act of 1885, gave to O. <& Co (a 
registered company) a bill of mortgage and 
bill of sale over the stock-in-trade, etc., on his 
licensed premises, containing a power of 
attorney to G., a director of the company, 
authorisinjg him to instruct a solicitor to make 
any application to a licensing authority 
nece8SU7 to be made under the Licensing Act. 
Q. & Co. took possession of the licensed premises 
under their security, and on the following day 
G.*s solicitors, acting under the power of 
attorney, made an application in C*s name to 
a police magistrate with regard to the license. 
The magistrate thereupon signed, as P.M., a 
document which, after reciting that it had 
been shown to him that C, the holder of a 
licensed victualler's license, had closed his 
licensed premises contrary to the provisions 
of the Licensing Act, that it was necessary 
that the business should be temporarily carried 
on, that O. & Co. were the owners of the 
premises and stock-in-trade, and that L., their 
agent, was a fit and proper person to hold a 
license, concluded in these words : '* I certify 
that the said L. is hereby duly authorised to 
sell liquor under such Ucense (C.*s license), 
subject to the provisions of the said Act, in 
like manner as if he had been the original 
licensee. 

Held, that the application to the magistrate having 
been made by C.'s attorney, C. was not a person 
aggrieved within the meaning of the section. 

Held, by Griffith, C.J., fBeal, J., duhitante), that 
^e document was not an order within the 
meaning of s. 209 of the Justices Act. 

Castlemaine Brbwkby & QuiNLAN Gray & Co. , 
Brisbane, Ltd., v. Collikgs, Ex parte 
COLLINGS 273 

KNOWLEDGE OF PLAINTIFF— 

/See Negligence 119 

LACHES—' 

See Real Property Act or 1861 270 

LAND- BOARDS— 

ike Crowk Lanps Act of 1884 36 

LEASE— 

See Crown Lands Act of 1884 234 

LEGAL AND BENEFICIAL OWNERS— 

Of a debt. See Insolvency Act of 1874 . . . . 300 

LEGAL ESTATE - 

See Will 183 

LEGAL PROFESSION— 

Admission of barrister. Supreme Court Act of 1867 
(81 Vic,, No. 23), «. 40. Classics. A solicitor 
who has been in actual practice for three years 
is entitled to be admitted as a barrister, on 
passing an examination in classics, under s. 
40 of The Supreme Court Act of 1867. 



Since 10th liiarch, 1891, any such solicttor who 
has obtained the certificate of the Board of 
Examiners that he has passed the necessary 
examinations in Latin and French, is entitled 
to admission as a barrister. 

Be Powers 
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Solicitor, Actual practice. Supreme Court Act of 
1867 (31 Vic., No, 23), s. 40. Three years 
actual practice is a condition precedent to the 
right of a solicitor to be examined under s. 40 
of The Supreme Court Act of 1867. 

A solicitor who acts as managing clerk for another 
solicitor is not in actual practice. 

i?e A. S. LiLLBY 87 

LEGISLATIVE ASSEMBLY— 

Judicial power of. See Constitution . . 234, 254 

LIABILITY- 

Of Justices, See Justices 166 

Of sheriff. 6*66 Sheriff 175 

Of surety for principal, fi^« Surety .. 186,289 

UCENSING ACT OF 1885 (49 VIC, No. 18)— 
ss, 6, 35. Packet license. Jurisdiction. Meaning 
of '• City of Brisbane. " Certiorari. A packet 
license was granted for s.s. Natone to ply in 
the Brisbane River by Mr. Yaldwyn, P.M., and 
Mr Chancellor, sitting as the licensing 
authority of South Brisbane, the license having 
been previously refused by the licensing 
authority of North Brisbane. Subsequently, 
a transfer of the license was granted by certain 
of the licensing justices for south Brisbane. 
HeUiyhy Griifith, C.J., and Hai-ding, J. pReal, J. 
disse.ntiente), that the licensing justices of 
South Brisbane have no jurisdiction to grant 
packet licenses in respect of vessels plying 
within the port of Brisbane, for the words 
" the Police Magistrate or any two licensing 
justices within the city of Brisbane" in s. 35 
of the Licensing Act, since the erection of the 
Municipality of South Brisbane, apply to the 
Police Magistrate who ordinarily exercises 
jurisdiction in the city of Brisbane. 
Held, also, that a rule nisi for a certiorari to bring 
up the certificate to be quashed should be 
made absolute. 

R. V. Yald^tn, R. v. Chancellor and others 76 

ss. 33, 40, 41, 115, 124, 125 (3). Local option. Pro- 
visional certijicate. Adjournment. Jurisdic- 
tion. On 5th March, 1889, the third resolu- 
tion of the local option clauses of The Licen- 
sing Act was adopted, prohibiting the issue 
of new licenses within the Municipality of 
Charters Towers. On 14th March, 1893, A. 
gave notice of application for a provisional 
certificate for a house to be erected within 
the municipality, and published the prescribed 
notices. On 5th April A's application was 
adjourned to 3rd May. On 22nd April the 
resolution as to local option was rescinded, 
and on 3rd May a provisional certificate was 
granted to A On 14th June, C. gave notice 
of application for a licensed victualler's 
license for the same premises. The license 
was ultimately granted to C. , objections being 
overruled. L., a householder within the 
municipality, applied for a writ of certiorari, 
on the grounds that the justices had no juris- 
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diction either to adjourn or grant the applica- 
tion, and that M., one of the jostioes, was an 
interested party. 
Hrld, by Cooper, J. (Chubb, J., dissentienU) that 
there was nothing in The Licensing Act to 
prevent the grant of a provisional certificate 
ondor the circamstances ; that the jostioes 
had a discretion to adjourn the application of 
A., and that the license was properly granted 
to C; that L. was not a " person aggrieved " 
and entitled to a writ of certiorari^ and that 
the order nijfi must be discharged, with costs. 

Held, on appeal, by Harding and Real, JJ. (Griffith, 
C.J., dissenting), that s. 124 only applies to 
the granting of certificates for licensed vic- 
tnallers* and wine sellers* licenses, and does 
not prohibit provisional certificates being 
granted while the local option resolution is in 
force; that the justices had jurisdiction to 
grant the license ; and that the rule must be 
discharged. 

Per Griffith, C.J. : That the prohibition to grant 
new licenses laid upon the licensing authority 
by the third resolution as to local option ex- 
tended to the granting of provisional certifi- 
cates; that as the bench had no authority to 
grant the provisional certificate on 5th' April, 
they could not give themselves jurisdiction by 
adjournment to 3rd May; that M., one of the 
justices, was an interested party; and that 
rule should be made absolnte on all grounds. 

The Que£!I v. Mobbib and Others . • . . 9 

ss. 43, 55. Licensfed ri€tualler*i( license. 
Trannfrr. Morttjoffe. Insolvency of licensee, 
D , the lessee of premises licensed for 
the sale of liquor, sold the lease, license, 
and goodwill thereof to C. . and as security for 
the purchase C. executed in D.'s favour a bill 
of sale over the lease, license, goodwill, and 
stock, which bill of sale contained an absolute 
P. A. to D. to sign transfers on behalf of C, 
and to apply for renewals of the license. D. 
signed a transfer of the license to S. , and on 
the date the application was lodged, C. filed a 
petition for the liquidation of his affairs. C. 's 
trustee obtained a permit to carry on the 
business. The Licensing Bench refused to 
entertain the application for a transfer to S., 
as the transfer was made by D. and not by C. *s 
trustee. 

HeUl^ that a mandamus should issue to compel the 
justices to hear the application for the transfer. 
B. r. IjICensino Justices ok North Brisbane . . 95 

S. 111. Illegal Sale. Forfeiture. Liquor Act of 
1886(50 Vic., No. 30.,) «. 7. Before making 
an order for the forfeiture of liquor under s. 
Ill of the Licensing Act, justices ought to be 
satisfied that it was kept for the purpose of 
being illegally sold. 

It is not unlawful for an unlicensed person to sell 
Queensland and made beer in quantities of 
two gallons and upwards. 

M^Mahon ». Patkrsok 197 

5. 113. SaJle and dtlivery of limtor. Burden oj 
proof. Liquor had been sold by a grocer to a 
customer and was being delivere<l to the 
customer in a cart driven by defendant who 
was their servant. No evidence was given for 
the defendant. 
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The justices foond as a fact that the liqnor was 
being carried for the purpose of delivery and 
not for sale, aud dismissed the complaint. 

Held, that they were right, and that they weie not 
bound to find that the liquor was being earriad 
for the purposes of sale, if in their opinion, 
the evidence pointed to a different oondnsion. 

M*Mahok v. Diusnap 199 

LICENSING VICTUALLER'S LICEN >E— 

See LicKKsmo Act of 1885 95 

LIEN- 

Solicitor's. SeeCosFK 39 

MEN TICKET— 

;9ee Company 276 

LIFE INSUBANCE ACT OF 1879 (^S VIC, No. 8)— 

Liability of poUey moneys to payment of debts. 
Disposal of policy moneys by icHl Testator by 
his will bequeathed all his real and personal 
estate whatsoever unto and to the use of C. 
and another, upon trust that they should sell, 
collect, and otherwise convert into money all 
such parts of the same premises as should not 
consist of money, and should, out of the 
moneys to arise from such sale, collection and 
conversion, and the money of which he should 
be possessed at his death, pay his funeral 
and testamentary expenses and debts, and 
should invest the residue of the moneys as 
thereinafter provided. At the time of his 
death, testator was possessed of two insurance 
policies amounting to about £500. His estate 
was indebted to several creditors in aums 
exceeding that amount. 

Held, that the creditors of the testator were lega- 
tees under the will, and were entitled as saoh 
to have the moneys arising from deceased's 
policies of insurance applied in payment of his 
debts. 

In re Gkx>DBicH, Eluott Bbos. v, Campbell 294 
LIMITATION OF TIME— 

5ee Criminal Law ..61 

LIQUIDATION— 

By arrangement. See Insolvbnot Act of 1874 

LIQUIDATOB- 

Foreign. See Cbown Lands Act of 1884 . . 1 

LIQUOR ACT OF 1886 f'SO VIC, No. 30)— 

s. 7. See Licbnsino Act of 1885 197 

LOADED ARM— 

^ee Criminal Law :. .: .. ..273 

LOCAL AUTHORITIES (JOINT ACTION) ACT 
OF 1886 (50 VIC, No. 16)— 

s. 18. See Contract 131 

LOCAL AUTHORITY— 

Land vested in, iS^e« Rates 256 

LOCAL GOVERNMENT ACT OF 1878 (42 VIC, 
No. 8)- 
s. 76 256 

«. 160. Sfee Contract 131 

««. 199, 208. SeeliATES 206 

LOCAL GOVERNMENT— 

By-law ultra vires. Local OovemmeHt Act of 
1878 (42 Vie., No. 8). w. 167, 172. Impound' 
ing Act of 1863 (27 Vic., No. 22), w. 17, 38, 
40. A by-law that the owner of cattle stray- 
ing on the roads within the bounda^es of a 
shire council shall pay a sum of five shillings 
to the council by way of damage to the streets, 
is uUra vires, 
VicTOBsxN v, Ithaca Shirb Council . . 31 
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Prohibition, Recovery of rates. Disqualification 
of ju8tic€$ by interest. Auditor. Ratepayer, 
(51 Vic, No, 7, »s, 116, 117). An auditor sued a 
ratepayer of the Cleveland Divisional Board 
who adjudicated on a complaint by the said 
board for the recovery of rates against it. 
*Held, that both were disqualified by interest, and 
a writ of prohibition ordered to restrain pro- 
ceedings on the judgment. 

Bavsn v. Cleveland Divisional Board . . 67 

Bates, 64 Vic, No, 24, s, 48. 42 Vie., No, 8, 
8, 264. A complaint for the recovery of rates 
was made by the Town Clerk of the munici- 
pality of Sandgate. 

Held^ that the complaint was riffhtlv before the 
justices, and the order was upheld. 

S. 264 of The Local Government Act of 1878 is not 
impliedly repealed by s. 48 of The Valuation 
and Rating Act of 1890. 

Municipality of San do ate v, McLeod . . 66 

LOCAL OPTION— 

^e Licensing Act 9 

MAINTENANCE— 

Denerted wife. Evidence. 4 Vic., No, 5, w. 1 and 2, 
By sec. 2 of 4 Vic, No 2, before an order for 
maintenance can be made against a man for 
deserting his wife it must be proved that the 
wife is without means of support. 

A mere offer by the husband to resume co-habi- 
tation is not sufficient to prevent the order 
being made. 

Kelly v, Kelly 72 

MAGAZINE— 

See Neolioence 119 

MANDAMUS— 

The jurisdiction of the court to grant a writ of 

mandamus is not ousted by the creation when 

a new and equally expeditious remedy is 

created. 

B. 17. Licensing Justices of North Brisbane 95 
Ste Elbctionb Act of 1884 88 

MABBIAOE SETTLEMENT- 

See Insolvency Act of 1874 176 

MABBIED WOMAN— 

SeeVfiLL 28 

5«« Practice 208 

MABBIED WOMAN'S PBOPEBTY ACT, 1890 (54 
VIC, No. 9)- 
See Beal Propebiy Act of 1861 68 

ss, 5. See Insolvency Act of 1874 . . . . 176 

MEMOBANDUM OF TBANSFEB— 

In blank. See Beal Property Act of 1861 . . 270 

MINING— 

See Gold Fields Act of 1874 . . . . 98, 307 

MONEY IN COUBT- 

See Costs 29 

MOBTGAQE— 

See Crown Lands Act of 1884 1 

See Licensing Act 95 

See Beal Property Act of 1861 . . . . 83, 84, 270 

NAVIGATION ACT OF 1867 (40 VIC, No.3;— 

M. 163, 180. iS^e NsaLiaEMCB 119 
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NEGLIOENCE— 

Ferocious bullock, Seie^Her, Cattle were being 
driven from a station to Charters Towers 
under the care of three drovers in the defend- 
ant's employment. When near the town, a 
bullock made a charge at a child, who escaped. 
A little further on, it became impossible to get 
the bullock along, and H. decided to shoot it. 
He borrowed a gun and fired at it twice. The 
bullock fell, but was not killed. It got up and 
ran towards the house of W., who, attracted by 
the noise of the gun, came out to see what was 
the matter. He was gored and knocked down 
by the bullock and injured. The bullock was 
subsequently shot. 

Held, that there was evidence of knowledge that 
the animal was dangerous before the injury, 
and that as during that time the defendant's 
servants drove it through a populous town, 
F. did not take precautions for the protection 
of the public, the defendants were liable for 
negligence. 
Wilson v. Habvey & Sons 57 

Navigation Act of 1867, s. 163, 180. Port Dues 
Revision Act of 1882 (46 Vic., No. 12), s, 12, 
ScJiedule 3. Bailment, Explosives magazine. 
Unfitness of locality.^ Inevitable accident. 
Unprecedented flood. Knowledge of plaintiff. 
Contributory negligence. Volenti non fit in- 
juria. A quantity of explosives was stored in 
the Government magazine at Eagle Farm by 
B. A Co., merchants in Brisbane, in pursuance 
of The Navigation Act of 1867, for reward. 
There were no private magazines. In Febru- 
ary, 1893, the Brisbane Biver was flooded 
twice, and the goods of B. & Go. were damaged. 
The floods were of an unprecedented nature. 
The second flood was higher than the first. 
No effort was made by the Government in the 
intervening period to remove or stack the goods 
higher. The goods were injured, and had to 
be destroyed. B. & Co. sued the Government 
under The Claims against the Government Act. 
The defence was an exercise of proper care ; 
inevitable accident through an unprecedented 
flood ; and that, if the locality was unsuitable, 
the plaintiffs knew and acquiesced therein. 

The jury found (1) : That the Government did not 
regard its duty, and that the goods were 
destroyed by their negligence in not providing, 
(a) a proper storehouse, (b) & proper locality, 
and (c) in not taking proper care. (2) : That 
the loss was not occasioned by inevitable acoi- 
dent through an unprecedented flood. (3) : 
That the rising of the river was not such that 
the Government could not, by any abilitv, have 
foreseen or guarded against it (4) : That the 

Elaintiffsknewof the unfitness (a) of the store- 
ouse, (h) of the locality: and with such 
knowledge, prior to and up to the grievance 
complained of, continued to deliver explosives, 
and undertake the risks. Damages were given 
for the full amount claimed. 

Harding, J. held the maxim volenti non fit injuria 
was not applicable, and gave judgment for the 
plaintiffs. 

Held, on appeal by Cooper, Chubb, and Beal, J.J., 
that this judgment must be reversed. 

Cooper, J. was of opinion that the Government 
were not responsible, except for a tortious 
interference with the goods, and that the 
question should have been raised by demurrer. 
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Chubb, J. was of opinion that the effect of The 
Navigation Act and The Port Dues Revision 
Act was to make the Government, in respect 
of explosives, an ordinary bailee for reward, 
and that they were bound to take ordinary 
and reasonable care of the goods deported; 
that there was no evidence to support the find- 
ing that the floods of 1893 could have been 
foreseen ; that the knowledge of the plaintiffs 
as to the unfitness of the storehouse and locality 
was an answer to their claim ; that there was 
some evidence as to negligence to take proper 
care ; that there should be a new trial for re- 
assessment of damages on the last ground. 

Real, J., held there was evidence to support the 
findings, but that the knowledge of the plain- 
tiffs was an answer to the unfitness of the 
storehouse and of the locality; that the 
Government were not bound to remove the 
goods unless in the Interests of public safety ; 
that there was evidence as to negligence in not 
re-stacking after the first flood ; and that there 
should be a re-assessment of damages. 

An order for a new trial with that object was 
granted. 

Brabant <fe Co. V. Kino • • 119 

NEW TRIAL— 

iS«e Appeal 52,58 

JSee Pbactice 181 

NEW TRUSTEES— 

iS^WzLL .. : 183 

NEXT FRIEND- 

SeeCo^rs 29 

NOMINATION OF TRUSTEES— 

See Stamp Duty 55 

NONREGISTRATION— 

See Stamp Duty 55 

NOTARY PUBLIC— 

Attestation of. Power of attorney. Equity Act of 
1867 (31 Vic., No. 18) s, 53. A power of 
attorney attested in England by a notary who 
signed his name and affixed his seal held to 
be sufficiently attested. 

In the Will and Codicil op G. L. Matthews 273 

NOTICE— 

Of appeal, ^ee Appeal 52 

Of intention to apply for administration. 

See Adminibtbation 273 

ORDERS— 

in, r. 6 181 

XIV 6,208 

XIV.,r. lA 181,206 

XIX., r. 4a 186 

XXXV.,rr.3, 28 180 

XXXIX., r. 10 131 

XLL,r. 22 163 

LIV., r. 1 68 

LIV., r. 2 163 

LVn., r. 6 6, 131 

LVn., r. 11 163 

f Cbown Side) 

XXXL,r.4 60 

OUSTER— 

/Se^ Justices •• •• •• 153 
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OWNERSHIP- 

Part ou^nership f 19 Vic.. No. 24) s. 10. Unlawful 
detinue of goods. Notice of claim. An order 
will not be made under 19 Vic, No. 24, s. 10, 
against a person for wrongfully detaining 
goods, in which he is a part owner, and there 
is no evidence of his having parted with his 
interest to the persons complaining. 

Notice of the claim may be given on behalf of the 
claimant. 

Hall v. Letshon & Others, Ex parte Hall. . 232 

PACIFIC ISLANDER- 

Sugarcane. Field work. Driving along public 
road. 44 Vic , No. 17., s. 7. 47 Vic., No. 
12, ss. 2, 10. The carriage of sugarcane in a 
cart along a highway from the field where it 
was grown to a railway station is not field 
work within the meaning of I'he Pacific Island 
Labourers Acts, 1880-1884, and any person 
employing a Pacific Islander for that purpose 
is liable to be convicted under s. 10 of the Act 
of 1884. 
YouNO t'. Smyth . . « 73 

PACIFIC ISLANDERS PROTECTION ACT, 1872 
f35and36VIC.,c. 19)— 
s. 9, See Criminal Law 215 

PACIFIC ISLANDERS PROTECTION ACT OF 1875 
(88 AND 39 VIC, c. 51) — 
s. 6. See Criminal Law 215 

PACKET LICENSE— 

5«e Licensing Act 76 

PASS BOOK— 

See Banker and Customer 262 

PASSING accounts- 
See AcXX)UNT8 

PERSON DEPRIVED OF LAND— 

See Real Propebtt Act of 1861 270 

PERSON AGGRIEVED— 

See Justices Act, 1886 273 

PLEADING— 

See Practice 185 

Amendment. iS'ee Appeal 58 

POLICY OF ASSURANCE— 

See Will 28 

POLICY MONEYS- 

See LiPE AssxjRANCE Act op 1879 294 

POSSESSION— 

Of mortgagee. See Crown Lands Act of 1884 . . 1 

PORT DUES ACT OF 1882 (46 VIC, No. 12), s. 12, 
Schedule III^ 
See Neouqence . , . . 119 

POST-DATED CHEQUE— 

See Banker and Customer . . 262 

POWER OF ATTORNEY— 

5^e Justices Act, 1886 273 

PRACTICE— 

See Criminal Law 261 

See Costs 14.5,227 

Affidavit. Jurat. In an affidavit, swom by several 
persons, and containing a separate jurat for 
each deponent, the first of the jurats was in 
order, and began, " Signed and swom by the 
said/' etc., but tiiQ second and each qI tbo 
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following jurats did not contain the words 
'* Signed and sworn," but began, " And by 
the said," etc. 
Held, that the jurat was sufficient. 

S«e Jessop's Will 286 

Defence of person of unsound mind. Form of de- 
fence allowed by court. 

In re Newman- Wilson 215 

Evidence. 

Quare, whether a map of the locus in quo, pur 
porting to be drawn by a surveyor who is not 
called as a witness can be admitted in evi- 
dence if objected to. 

Black r. TxTBNEB 153 

Evidence, 

Held (Real, J. , dissentiente), that where evidence has 
been wrongfully admitted, a conviction by jus- 
tices will not necessarily be set aside on that 
ground if the court is of opinion that there is 
sufficient other evidence to support a convic- 
tion, and that the evidence wrongfully 
admitted did not influence the decision. 

Ibvino v. Oaoliardi 155 

Evidence in reply. During the hearing of an action 
the plaintiff, in cross-examination, denied the 
truth of certain statements contained in evi- 
dence which had been taken on commission, 
and which was afterwards given for the 
defence. 

Held, that the plaintiff was entitled to give evi- 
dence on his own behalf in reply to defen- 
dant's case, notwithstanding that he had 
been so cross-examined. 

MULHOLLAND V. KlNG 268 

Evidence required of separate property of married 
woman on summons for final judgment under 
Order XIV. The giving of a guarantee by 
a married woman for her husband's account 
at a bank is evidence of a representation to 
the bank by her of her having separate estate, 
and is therefore as against her primd facie 
evidence of her having such estate. 

Bank of Australasia v. Henbietta Levy . . 208 

Order XXXV, rr. 3 and 28. Uode of trial. When 

jury necessary. An order cannot be made 

under O. XXXV, r. 28, directing a trial withqut 

. a jury, if the case is one in which a conflict of 

testimony is likely to arise. 

Q. I. AND L. M. Co. V. Hart and Others . . 180 

Final judgment. O. Ill, r. 6. Order XIV, r. la. 
Specially endorsed writ. Interest. A writ was 
endorsed for £358 5s. 9d. for principal and 
interest due under a covenant. The particulars 
(with dates) were : Principal sum, £300 ; 
interest under covenant at 9 per cent, to date 
of writ, £58 5s. 9d. Total, £358 58. 9d. The 
plaintiff also claimed interest on £300 of the 
above sum from the date of writ to judgment. 

Held, that the claim for interest on £800 of the 
above sum was not a special endorsement 
under O. Ill, r. 6, and summons for final judg- 
ment dismissed. 

NoBTB Queensland Mobtoaob and Investment 
Co. V. McDonald 181 . 
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0. XXXIX, r. ]0. 0. LVII, r. 6. Reversal of 
judgment. Where there are several defendants 
represented by separate counsel, having prac- 
tically the same, defence, only one address to 
the jury will be allowed. 

When practically the same evidence would be given 
at a new trial, the court has power to set aside 
the findings of the jury, and enter judgment 
under. O. XXXIY, r. 10, for the successful 
party. 

Clabk & Fauset v. Municipality of Brisbane 
and another 131 

Pleading. Money repayable on demand. Condition 
precedent. 0. XIX, r. 40. To a claim for 
money lent, repayable on demand, it was ob- 
jected on demurrer that there was no alle- 
gation of demand in the statement of claim. 

Held, as there was a general averment of the per- 
formance of all conditions precedent, tiie 
demurrer must be overruled. 
Fbieuund v. Spann 185 

Security for costs. New trial. O.LIV,l, It is 
not the practice of the court to require 
security for costs on an application for a new 
trial, except under very exceptional circum- 
stances. 



Union Bank of Austraua, Ltd., v. Baine , 
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Security for costs. Return of plaintiff to jurisdic- 
tion. Power to vary an order. Judicature 
Act (AQ Vic., No. 6), s. 10. 0. XLL, r. 22. 
0. LIV, r. 2. O. LVII, r. 11. 

Held, also, that where an order is made after hear- 
ing both sides, that it is a general rule that 
the court which made the order cannot 
reverse or vary it. 

An order was made by Beal, J., that the plaintiff 
being out of the jurisdiction should give 
security for costs. The plaintiff returned, 
stated he had no present intention of leaving 
the colony, and toK>k out a summons to dis- 
charge the order; * 

Held, that the plaintiff was entitled to be released 
from the operation of the order. 

Woods v. Sheriff of Queensland . . . . 163 

Specially endorsed writ. 0. XI V, r. la. Interest. 
A special endorsement claiming interest must 
show that the interest is payable either by law, 
or by a contract between the parties, on the 
sum in respect of which it is claimed. 

A claim on a quantum meruit may be made the 
subject of a special endorsement. 

A writ of summons was endorsed with a claim for 
£55 10s., for board and lodging and money 
lent, and for £45 10s. on a promissory note, 
and £16 2s. 6d interest therein from date of 
writ till judgment. There was also a claim 
for interest at 8 per cent on £45 10s. , part of 
the above sum " until judgment." 

Held, oven-uling the decision of Chubb, J., that 
the endorsement was sufficient. 
White v. Bussell 206 

Specially endorsed writ. 0. XIV, Interest. 
Promissory note. Bills of Exchange Act ^48 
Vic., No. 10) 8. 58. Final judgment. Re- 
hearing. Affidavit. 0, LVII., r. 6. CosU. 
The endorsement upon a writ of summons in 
an action upon a promissory note, contained a 
claim for. interest without stating any rate or 
authority for the same. 
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Held, thai the writ was specially endorsed within 
O. IQm r. 6, and that the endorsement need 
not contain a statement that interest was 
claimed bj law, on aoooont of s. 58 of The 
BUU oj Exchunge Act, whereby interest is to i 

be deemed liquidated damages. On the re- i 
hearing of an order for final jndgment, farther 
affidaTits may be read by the appellant as of 
right, hot the appellant, even thoogb snccess- 
fol, will have to pay the costs of we appeal. 

Sands, McDouoall & Co., v. Nmn, 18 V.L.B., 
673, dissented from. 

Abida v. Sid . • . • • • . . • • 6 

l^tit. Special endorsement, Promusory note 
payaJAeon demand. Amendment of writ. In 
an action on a promissory note payable on 
demand, the demand was not alleged in the 
endorsement, but it appeared upon the evi- 
dence that a demand had been made. 

Leave was granted on the hearing of a summons 
for finial judgment to amend the writ by 
alleging a demand. 
QuKENSLAsn Bbeweby, Ltd., r. Campbell • • 286 

Transfer of works from Southern to Northern 
Court, Form of order. On an application 
to a judge at Brisbane to send matter for 
hearing before a Northern judge, it should 
be idiown that the Northern judge has been 
consulted as to a date convenient to him for 
the hearing. 

The order fixing the hearing of any such matter 
contain a request to the Norfiiem judge to 
hear the matter. 

Re Gbace, Insolvent 286 



BAPB— 

See Cbhohal Law . . 

BATES— 

See Local Government Act 
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PBINCIPAL AND SUBETY- 
See Subett • • • • 



186,289 



PBIOB WILL— 
iS^e Will 



PBIOBITY— 

Of costs. See Costs 

Of gift. See Beal Fbopebtt Act of 1861 

PBOBATE— 

SeeWiLL 



PBOBATE ACT OF 1867 (31 VIC, No. 9)— 

s, 6. See Accounts 

s, 32. SeeWiLL 

PBOmBITION— 

See Costs 

See Local Government 
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219 
225 



67 
67 



PBOMISSOBY NOTE— 

InUreston, 5^6 Practice 6 

Payable on demand. See Pbactice . . . . 286 

PBOOF OF INJUBY— 

6V« Justices 166 

PBOSECUTION— 

Commencement of. See Cbiminal Law . . 

PBOVISIONAL CEBTIFICATE— 

5^e LiGENSiNO Act 

QUASHING OBDEB— 

SeeCoffTS 

See Justices Act, 1886 
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165 
273 



Rateable land. Exemption from rates. Land 
relied in local authority. Local Government 
Act of 1878 (42 Vie,, No. 8), s. 76. Valuation 
and Rating Act of 1890 r54 Vic., No. 54) s. 11. 
The Municipality of B., being the registered 

Sroprietors of certain land, demised it to the 
efendant for 21 years at a fixed rent The 
lease contained, inter aUa, a covenant in these 
words : ** The said demised premises shall be 
liable to be rated and assessed in the same 
manner as if the said premises were not the 
property of the said Municipality." The Mnni- 
cipality sued the defendant for rates. 

Held, that the land was " vested in the Munici- 
pality within the meaning of s. 176 of The 
Local Government Act of 1878, and s. 11 of 
The Valuation and Rating Act of 1890, not- 
withstanding that it was in the possession of 
the defendant. 

Held, also, that the exemptions from rating con- 
tained in those Acts are not conditions for the 
benefit of individuals, but limitations of the 
statutory authority of the local authority. 
Such authority cannot be conferred by agree- 
ment inter partes. 

Held, further, that reading the covenant as a 
covenant to pay a sum to be assessed in the 
form of rates in respect of the property, the 
provisions of the Local Government Acts 
allowing an appeal from assessments to legal 
tribunals could not be applied to land not 
rateable under the Acts ; and that the con- 
ditions of assessment being consequently 
impossible of complete fulfilment, the 
covenant was invalid. 

Municipalitt of Bocshampton r. Inoham . • 256 

Valuation and Rating Act of 1890 (54 Vic., No. 24) 
ss. 5, 47, 48. Local Government Act of 1878 
42 Vic, No. 8). ss. 199, 208. Liability of 
infant. An infant who becomes the regis- 
tered proprietor of land, is liable for all rates 
levied on such land, including rates due at tiie 
time of purchase* 

Municipalitt of Gladstone r. O^Neill . . 206 

BATEPAYEB— 

See Local Govebnment . . . . . . . . 67 

BEAL PBOPEBTY ACT OF 1861 (26 VIC, No. 14)— 
««. 48, 126, 127. Assurance fund. Person deprived 
of land. Fraud. Mortgagee, Bona fides. 
Laches, Memorandum of transfer in blank. 
G., the registered proprietor of an estate in fee 
simple of land under the Beal Property Acts, 
borrowed money from L., and purported to 
sign a receipt for the same, whereas he, in fact, 
signed a memorandum of transfer in blank of 
the land, which was to be the security for the 
loan. On offering to pay back the loan, it 
was discovered that L. had lodged the certifi- 
cate of title and memorandum of transfer with 
the E.S. and A. Bank. The name of the 
vendor, consideration and attestation clause 
were afterwards inserted by L. before the 
document was brought to the bank. L. 
affixed his signature on the memorandum of 
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. . transfer in the presence of the bank's officials. 
The bank made no inquiries as to L.*s authority 
to fill in the blanks. A certificate was issued 
in I/.^ name and pledged with the bank. 
Held, that G. had been deprived of the land by 
fraud, but that he allowed L. to remain in 
possession of the documents, and by so doing 
induced the defendant to believe that L. was 
entitled to deal with the land. 

Heldf also, that he was not entitled to recover 
from the assurance fund, as the bank by 
making inquiries ought to have discovered the 
fraud, and could nat sustain their title as 
against the plaintiff. 

Semble. A memorandum of transfer in blank is 
absolutely void. 



Gilbert v. Bocbne 
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Mortgage. Default, Foreclosure. Registration, 
On a motion for judgment forclosure in de- 
fault of the payment of money secured by a 
mortgage of lands under The Real Rroperty 
Act, a declaration will not be made that, in 
case of default in payment within a certain 
time of the amount certified by the Registrar, 
the plaintiff is entitled to be registered as the 
proprietor of the mortgaged lands. 

British and Australabun Tbust and Loan 
Co. V. South Queensland Pastoral Co. 

w. 43, 48, 09. Real Property Act of 1877 
(41 Vic., No. 18), 88. 12, 44, 47, 49. Memo- 
randum of transfer. Caveat. Registration. 
Will. Priority of gift. 8., being the regis- 
tered proprietor of lands under The Real 
Property Acty devised the said Ivnds to the 
Queensland Trustees, Ltd., upon certain trusts. 
Some time afterwards he executed a memo- 
randum of transfer without consideration in 
favour of his son in thaform required by the 
Act. That document remained in a drawer in 
testator's house, and was not registered. The 
will was not revoked, and on Uie day of his 
death the transfer was lodged in the Beal 
Property Office. 

Before the transfer was registered, the Queensland 
Trustees, Ltd., ordered a caveat to be lodged 
forbidding the registration of the transfer. A 
summons to remove the caveat was dismissed, 
on the ground that the will, being unrevoked, 
spoke from the death of the testator, and the 
gift not being registered was incomplete, and 
the Queensli^d Trustees, Ltd., were held to be 
entitled to registration in priority to S.'s son. 

Re Skinner .. • 

8. 68. Mortgage. Transfer. Covenant. Indemnity. 
Form of judgment. The purchaser of land, 
subject to a bill of mortgage, registered under 
the Real Property Act, is by s. 68 of The Real 
Property Act of 1861, under an implied cove- 
nant to indemnify the mortgagor against 
claims for interest by the mortgagee, and a 
declaration for indemnitv, and an order for 
payments of the amount claimed, will be made 
against the transferee, although no money has 
been paid by the mortgagor, or by another 
person jointly and severally liable under the 
mortgage. 

Form of judgment in such case. 

Stanleys. Wiseuan 
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»AOB 

M. 77, 82. £'«« Stamp Duty 55 

RECOVERY OF LAND- 

See Crown Lands Act of 1884 1 

REGISTRAR— 

See Insolvency Act of 1874 115 

Duty on passing accounts. See Accounts 219,260 

REGISTRATION— 

See Real Property Act of 1861 . . , . 68, 83 

Of bill of sale. See Bill of Sale Act of 
1891 182,305 

RE-HEARING- 

See Practice 6 

RELEASE— 

Of one of two Joint debtoYs. See Surety ,. 289 

Of surety, fi^^e Surety 186 

Of trustee. See Insolvency 179 

RELIGIOUS, EDUCATIONAL, AND CHARITABLE 
INSTITUTIONS ACT OF 1861 (25 VIC, No. 19)— 
«. 1,8. SeeVfihL 44 

REMOVAL- 

Of trustee in insolvency. See Insolvency Act of 
1871 .. .. 305 

RENEWAL— 

Of bills of sale, Ses Bills of Sale Act of 
1891 182,805 

RENUNCIATION— 

(S«e Will 225 

RENT— 

See Crown Lands Act of 1884 234 

REPRESENTATIONS— 

By persons arrested. See Sheriff . . , , 175 

RESCISSION— 

See Contract 131 

Of appointment as administrator. 

See Administration 27 

RESIDENCE AREA— 

See Gold Fields Act, 1874 232 

See Small Debts Court 232 

RESPITE OF SENTENCE- 
S' Criminal Law . . 145 

REVERSAL OF JUDGMENT— 

SleePBAcncB ' 131 

ROYAL MINE— 

See Gold Fields Act, 1874 93 

SALE OF GOODS- 

See Contract .131 

SALE AND DELIVERY— 

Of liquor. See Licensing Act 199 

SCIENTER— 

See Nbolioence 57 

SECURITY FOR COSTS— 

^« Appeal « •• «, ••58 

/6^ Practice 163 
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SEPARATE ESTATE- 
See Inbolvxncy 
See Will 



. 176 
. 28 

. 208 



Proof of. See Pbacticb 

SET OFF— 

See Appeal 52 

Bankers right of. See Banker t*. Customer . . 262 

SHERIFF— 

WroMffftd arrest, Bepretentatiotu of person arrested, 
kstoppel. Liability of sheriff. Detention, 
Reasonable time for inquiry, A writ ol capias 
ad respondendum was issued for the arrest of 
Alfred Woods. The plaintiff, his brother, on 
being asked whether he was Alfred Woods, 
' answered in the affirmative. He was then 
arrested, but after his arrest he told the sheriff 
he was not the person mentioned in the writ 
of capiaSf but declined to say who he was. 
The sneriff then caused inquiries to be made, 
and the plaintiff was subsequently discharged. 

Held (affirming the decision of Real, J.), that the 
plaintiff having represented himself to be 
Alfred Woods was stopped from complaining 
of the arrest. 

ffdd, further, that under the circumstances the 
sheriff was justified in detaining him for a 
reasonable time, in order to make inquiries as 
to his indentity, and as it was not found that 
the plaintiff was detained for an unreasonable 
time during such inquiry, judgment must be 
entered for the defendant. 
Woods v. Sheriff of Queensland . . . . 175 

SMALL DEBTS COURT— 

Judgment of, iSle^ Appeal 52 

Ju risdictioH . A Small Debts Court has jurisdiction 
to hear a complaint for the balance of money 
due on the sale of residence area on a gold 
field. 

Lee Gk)w v, Williams, Ex parte Williams 

SOLICITORS ACT OF 1891 (55 VIC, No. 22)- 
». 8. See Costs 

SOLICITOR— 

See Legal Profession 



SOLICITOR AND CLIENT— 

See Costs 



SOLICITOR'S LIEN— 
See Costs 

SPECIAL CASE— 
See Appeal 
See Costs 



232 

200 

87 

227 

29 

196 
95 



SPECIAL ENDORSEMENT— 
See Practice 



6, 181, 206, 286 



SPECIAL RESOLUTION— 
See Insolvency Act or 1874 

SUBROGATION - 
See Insurance 



STATUTES - 

4 Vic, No. 5, ss. 1,2.. 

19 Vic , No. 24, s. 10.. 

20 Vic, No. 3, s. 1 . . 
25 Vic,,tJo. 13 

25 Vic, Ko. 14, S8. 43, 48, 99 



250 
202 

72 
282 

86 
219 
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STAMP DUTY— 

Foreign Company. Non-regiitratUm. British 
CompanUt Act of 1886 ?50 Vie , No. 3i;. 
Real Property Act of 1861 (22 Fie, jVo. 14; 
M. 77, 82. Nomination of trtuteet. Stamp 
Duties Act of 1866 (30 Vic, No. 14), #. 27. 
Agreement Conveyance. A document in 
tiie fonn of a nomination of trustees from T. 
£. White and Alfred Shaw (to T. E. White and 
Alfred Shaw), as trustees under The Real 
Property Act for Alfred Shaw «fe Coy., Ltd., 
was tendered to the commissioners to fix the 
dutj payable. The transferors and transferees 
were identical. The commissioners considered 
it a conveyance and demanded duty accord- 
ingly, while the trustees claimed it was liable 
to nominal duty only as an agreement. 

Held, that the instrument was in law invalid as a 
transfer, and did not require stamp duty, but 
it could not be registered as a transfer without 
payment of stamp duty. 

Re THE Tbusts of Alfbbd Shaw (fe Co 
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STAMP DUTIES ACT OF 1866 (:^0 VIC, No. 14)— 
<. 27. S'ee Stamp Duty 55 



STANDING OBDEBS— 
See Constitution 

SUBROOATION- 

&«IN8UBANCK.. 



234, 254 
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SUBSCBIPTIONS— 

To local matters by executors carrying on business. 
See Accounts 304 



SUCCESSFUL LITIGANTS- 
See Costs 



SUCCESSFUL PABTY- 

See Crown Lands Act of 1884 

SUOABCANE— 

See Pacific Islandbb . • 
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36 
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SUPREME COURT ACT OF 1867 (31 VIC, No. 23) - 
8. 23. See Accounts 219 

s. 40. See Legal Pbofkssion . . . . 70, 87 

8. 58. See Crown Lands Act of 1884 36 

SURCHARGE- 

See Accounts . . 219 

SURETIES— 

Joint and several covenants. Release of one of two 
Joint debtors. Liability of remaining debtor as 
principal debtor and as surety. A transfer 
and charge executed by M. and G. over a piece 
of land in favour of plaintiffs, contained joint 
and several covenants by M. and G. for the 
repayment, at a fixed date, of £10,000, with 
interest Shortly after the execution of the 
transfer and charge, M. and G. transferred 
their equity of redemption in the land to third 
parties. M. and G. having died, and default 
having been made, plaintiffs sued G.'s exe- 
cutors, in the Supreme Court of Victoria, for 
the whole amount due under the covenants. 
The executors denied all liability, and resisted 
the claim, and it was finally agreed that plain- 
tiffs should receive £750, and £19 168. costs, 
in full satisfaction of their claim against G.'s 
estate in respect of the charge. The executors 
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agreed on their part to transfer all their estate 
and interest in the transfer and charge and in 
the land to plaintiffs. Instruments to that 
effect were executed and interchanged between 
the parties. The plaintiffs in the release given 
to G.'s executors, specially reserved their 
rights under the covenants against M. The 
plaintiffs then sued M.' executors for the 
whole amount due under M.'s covenants. 
Held^ that the release given by the company to 
G.'s executors operated as a release of M.'s 
liability for half of the debt for which as be- 
tween himself and G. he was surety for G., but 
did not release M. from his liability as a prin- 
cipal debtor for the other half of the amount 
due under the covenant*. 

South Australian and Land Mortqage Co , Ltd 
V. M'Innes 

Principal and surety. Release of surety by giving 
time to principal debtor. Consideration for 
agreement to give time. Consent of executors. 
Effect of subsequent promise or assent of exe- 
cutors. Collateral printed and written coven- 
ants differing in terms with respect to the same 
nuttter. Covenant to repay joint and several 
future debts. Liability of sureties estate for 
advances made to principal after his death. 
Collateral printed and written contracts. 
White and defendant Bobinson having been in 
partnership as sugar planters for a term of 
years, agreed before the expiration of the term 
that Bobinson should take over the assets and 
discharge the liabilities of the firm, and pay 
White £5600 for his share, and that, to en- 
able him to make these payments, £7000 
should be borrowed on the partnership 
property by both partners. White and 
Bobinson accordingly obtained an advance of 
this sum from plaintiffs on the security of a 
bill of mortgage under The Real Property Act^ 
and of a bill of sale, both of which were exe- 
cuted by. both White and Bobinson, and dated 
21st June, 1880. The bill of mortgage, which 
was in print, contained a joint and several 
covenant to repay the advance of £7000 on 
7th June, 1885, with interest at 8 per cent., 
and also all further advances that might be 
made by the plaintiffs to White and Bobinson, 
or either of them. The bill of sale, which re- 
ferred to the bill of mortgage, was in writing. 
The covenant .for repavment in it, cover^i 
only advances made to the mortgagors jointly. 

On the day following the execution of the secur- 
ities. White and Bobinson executed a deed of 
dissolution of partnership containing covenants 
by Robinson to indemnify White against the 
£7000 secured by the mortgage, and the other 
partnership debts. 

It dia not appear that at the date of the securities 

Slaintiffs were aware of the arrangements for 
issolution, or that as between White and 
RolMUson the former was intended to be a 
surety only. It was found as a fact that that 
relation existed at the date of the securities, 
and that plaintiffs became aware of it before 
any of the other transactions in question in 
the action. 
White died in December, 1884, having appointed 
defendants his executors. They all proved the 
will. The defendant Hart was, during all 
material times, a local director of the plain- 
tiff company* 



In February, 1885, before the £7000 fell due, 
Robinson applied in writing to the plaintiffs 
for a renewal of the mortgage, describing it 
as <* mv mortgage falling due in June next," 
and asking that it might be renewed for three 
or five years *' in my own name instead of 
White and Robinson." Plaintiffs replied that 
their board had sanctioned "the renewal 
applied for for a term of three years. No 
fresh mortgage was executed, and no change 
was made in plaintiff*s books. Defendant 
Barker was not aware of this negotiation, 

Held^ that those letters established a novation of 

contract, by which plaintiffs accepted 

Bobinson as their sole debtor, and that 

I Robinson was the agent of the executors for 

I the purpose of the entering into the contract. 

289 ' Held, further, that the letters constituted a binding 

I agreement by plaintiffs to give further time to 

Robinson for payment of the debt, and that 

the liability of White's executors as sureties 

was thereby discharged, the extension of time 

not being made with their actual consent. 

A promise to pay interest on a mortgage debt for a 
further period, and not to exercise the right 
of redemption, is a good consideration for a 
promise to extend the time for repayment. 

The consent of Hart as one of the plaintiffs' 
local directors, and of Bobinson, held not to 
operate as an assent by White's executors to 
the extension so as to bind his estate ; because 
({) they did not intend in so consenting to act 
in the capacity of executors ; and (2) con- 
sent of defendant Barker, the remaining 
executor, was not obtained. 

In 1887 plaintiffs claimed the £7000 from defen- 
dants as White's executors, and they wrote 
in reply a letter which m effect admitted their 
liability. 

Held, that executors cannot by a promise made 
without consideration revive a debt to which 
the testator's estate had been liable as a 
surety, and which had been discharged by 
giving an extension of time under a binding 
agreement to the principal debtor. 

(Mayhew v. Crickett, 2 Sw., 185; Smith v. Winter, 4 
M. and W., 467, considered.) 

It appeared that when the letter was written defen- 
dants believed that White's estate was liable 
for the debt. 

Held, that the agreement or assent to be inferred 
from the letter having been given under a 
bona fide mistake of law would not in any 
event have been binding on them as executors. 

After notice to plaintiffs of Uie dissolution of part- 
nership between White and Bobinson, and of 
the existence of the relationship of principal 
and surety between them, the plaintiffs ad- 
vanced a sum of £1500 to Bobinson on the 
security of a lien on the crops on the estate 
comprised in the bill of mortgage. In the 
two following years (after White's death) 
fresh liens were given by Bobinson to plaintiffs 
to secure the same sum. 

Held, 1. That the advance being made after notice 
of the dissolution and suretyship, was not ad- 
vance within the meaning of the contrect 
between the parties as evidence by the bill of 
mortgage and bill of sale read together 

2. That the advance having been made by plain- 
tiffs on Bobinson's credit alone was not within 
the terms of the covenent in the bill of mort- 
gage. 
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3. That even if White was liable for the advance 

of £1500, that Uability, being a liability of 
suretyship, was discharged by the renewal of 
the Uen, which operated either by way of 
' accord or safisfaction or as an agreement to 
give time to the principal debtor. 

4. That the liability under the renewed liens given 

by Robinson after White's death was not 
within the covenant in the bill of mortgage. 
Effect of collateral printed and written securities 
considered. 

Queensland Investment and Land Mort- 

GAOE COMPANT, LtD., V. HaBT AND OtHEBR 186 

SURETIES— 

See Wirx . , 155 

TAXATION— 

See Coma 

TESTAMENTARY CAPACITY— 

Se^WiLL 

TIME— 

Limitation of. See Cbiminal Law ... 

TITLE TO LAND— 

See Impoundino Act of 1863 

TRANSFER— 

See Real Property Act of 1861 ... 
&>e Licensing Act 

Of work from Southern to Nortiiern court, 
iS^^ Practice 

TRESPASS— 

See Gold Fields Act, 1874 . . 
See Impounding Act of 1863 

TRUSTERS AND INCAPACITATED PERSONS 
ACT OF 1867 (31 VIC, No. 19)— 
«. 29. Venting Order. Entitling of document* in 

application. 
Held, that an application under s. 29 of The 
TruHtee» and Incapacitated P^.rttons Act of 
1867 for the transfer of stock of a lunatic 
trustee or mortgagee need not be entitled in 
the matter of the lunatic. 

In re McCollin's Trustees 260 



WILL— 

See Real Property Act of 1861 
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ULTRA VIRES— 

See Local Government 

UNION TRUSTEE COMPANY 
UMITED ACT (54 VIC.)— 

8. 13. See Administration ... 
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UNTRUE REPRESENTATION— 
See Criminal Law . . 
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VALUATION— 

See Customs 155 

See Crown Lanm Act of 1884 234 

VALUATION AND RATING ACT OF 1890 (54 
(Vie; No. 24;- 

8. 11. See Rates 256 

88, H, 47, 48. See Rates 206 

VARYING OR RESCINDING ORDERS— 

See Pbacticb 163 

VESTING ORDER— 

See Trustee and Iroapaoitated Persons Act 
of 1867 260 

VOLENTI NON FIT INJURLA- 

8ee NioLiaiNOE • . . 119 
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AdminUitration cum tentatnento ameno. Executrix 
onttiile the jurutdiction. f-iuretien. Letters of 
administration with probate of the wiU 
annexed, may be granted to a person outside 
the jurisdiction, on the usual sureties being 
given, where there are no legatees and no 
creditors in Queensland. 

lie Narracott's Will 154 

Charitable heque*t. T/ie Rtligiom, Educational 
and Charitable Institution* Act of 1861 (25 
Vic, No. 19;, ». 1, 3. A., by his will, after 
certain bequests had been satisfied, devised 
the residue of his estate "to the Presby- 
terian Church at Spring Hill, Brisbane, called 
St. Paul's, under the pastorate of the Rev. J. 
F. McSwaine," and directed his executor and 
trustee to pay and apply the same to and for 
the use and benefit of tlie said church as in 
his sole discretion should seem fit, or to pay 
the same to the churchwardens for the time 
being of such church, whose receipt should be 
a sufficient discharge. The will was not 
attested by three persons, nor registered 
under the provisions of The JteligiouH, Edu- 
cational and Charitable Inntitutionn Act of 
1861, but was attested by two witnesses and 
executed as re^juired by Ttie SucceH«ion Act of 
1867. 

In 1863, several Presbyterian congregations in 
Queensland joined themselves into an eccle- 
siastical body called the Presbyterian ( hurch 
of Queensland. At a later period St. Paul's 
Church voluntarily joined with the other 
congregations. 1 he Moderator, clerk, and 
treasurer of the General Assembly of the 
ecclesiastical body was duly incorporated 
under the name of *' The Presbyterian Church 
of Queensland." St. Paul's Church, except 
so far as it was a part of that body, next be- 
came incorporated. No money or property of 
the congregation was sub-vested in the body 
known as the Presbyterian Cdurch of Queens- 
land or in the body corporate. 

HeM, by Harding, Cooper, and Real. JJ., that 8t. 
Paul's Church was an integral part of the 
Presbyterian Church, and that the bequest 
was invalid. 

Heltl, also, that where a devise or bequest is made 
to any integral part of a corporation, regis- 
tered under 'The Religious, Educational and 
Charitable Institutions Act, it is a bequest or 
devise to the corporation, and the corporation 
in the administration of other trusts applies 
the devise or bequest for the purposes of the 
particular part of the corporation to which 
the'donor desired that it should be applied. 

Per Harding, J., that where the whole of a reli- 
gious body has once been incorporated by 
letters patent issued to it, the whole of the 
body with all its integral parts becomes a cor- 
poration for the purposes mentioned in the 
said Act, and that no integral part of that 
body is entitled to have issued to it letters 
patent for a corporation. 

Re Swan*8 WiU, 4 Q.L.J. , 171, discussed and 
followed. 
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Codicils. Revocation. To D.'s will, found after 
his death, there were three codicils. The 
signature to the first codicil was found to 
have been struck through, and the words 
" Revoked and replaced by another codicil, 
dated llth day of August, 1890," were written 
in testator's writing below the attestation 
clause, but were not attested. The third 
codicil was dated llth August, 1890, but 
contained no formal revocation of the first 
codicil. 

HeUly that the first codicil was not revoked. 



Re Davenport^s Will 



. 2S5 



Count ruction. Legal estate. Death of devine in 
truHt before tentator. Appointment of neir 
trwtteeit. New trustees he,neficinry. The will 
of a testator who died after June, 1878, began 
thus : — I give my property as follows: " After 
my debts are paid to my sister, A. M.'* He 
appointed two executors, who predeceased him. 
By a codicil he gave to B. F. and her children 
" E. andH.,*' '• notwithstanding the provisions 
of my will," half his property remaining after 
all his just debts were paid, the other half to 
go as directed by the will, •• the property to be 
disposed of for the joint benefit of all 
interested." 

Heldy that the executors took the legal estate. 

'Ihe Curator of Intestate Estates consenting, 
new trustees were appointed in his stead. One 
of the new trustees was a beneficiary. He 
was required to give an undertaking to apply 
in the event of his becoming sole trustee for 
the appointment of a co-trustee before acting 
on the trusts. 

Re Allen (8eton 4th ed. 539) v. re LujhthwJtfs 
Trn>itH (52 L.P., 40) followed. 

Re Fkkrktt's TiirsTS 183 

CouHt ruction. Device for life or in fee. Gift by 
will of " all my messuages, lands, tenements, 
and hereditaments, all my household furni- 
ture, ready money, securities for money, 
money in banks, money secured by life assur- 
ance, goods and chattels, and all other my 
real and personal estate and effects whatsoever 
and wheresoever, unto my wife, H. E., to and 
for her own absolute use and benefit during 
her natural life, subject to the payment of my 
just debts, funeral and testamentary ex- 
penses, and the charges of proving this my 
will." The testator then appointed H. E. 
" sole and absolute executrix " of the will. 

Held, that H. E. took an estate in fee. 



Re Eaton's Lands 
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Probate. WiU of married wonuin. Separate estate. 
54 Vic., No. 9, s». 3, 7, 8, and 14. Policy of 
AttHU ranee. A wife devised all her ^al and 
personal property, including a policy of assur- 
ance, to her husband, and appointed him 
executor of her will. The Registrar refused 
to grant probate. 



(AGE 

Held, that the husband was entitled to probate, 
and that evidence of separate estate was un- 
necessary. 

Re Atkinson's Will 28 

Probate Act of 1867 (31 Vic., No. 9), 9. 32. Re- 
nunciation of executor abroad. AncHlanj 
letters of probate. When probate of the will 
of a testator who has personal property in 
Queensland has been granted by the proper 
court of the country of his domicile to the 
executors, ancillary probate will, in the 
absence of special circumstances, be granted 
to the same persons, although they are out of 
the jurisdiction. 

If special circumstances exist, rendering it unde- 
sirable to grant ancillary probate, the court 
may, under sec. 2 of The Probate Act, make a 
special grant of administration. 

A grant of ancillary letters of probate was made to 
two of three executors, who had all proved in 
Victoria, leave being reserved to the third, 
who had attempted to renounce as to Queens- 
land, to come in and apply for a grant. 

Re Harding's Will 225 

Revocation. Cancelling. Some time after the 
execution of a will the words " cancelled in 
consequence of having given my wife the 
bulk of my property" were written on one page 
of the will, and signed by the testator. 

Held, that this was not a revocation of the will. 

Re A. R. Jones' Will 261 

TeHtanientanj capacity. Delutdons. Prior tciU. 
Revocation Contn out of the estate. A man 
subject to delusions may make a will, and 
such a will is valid if the delusions did not 
affect him in disposing of his property. 
Where a testator is proved to have a delusion, 
the onus is on the persons propounding the 
will to prove that the delusion could not have 
affected the testator at the time of making his 
will. 

A will was declared invalid on the ground that 
the testator suffered under a delusion as to 
his \n*e's fidelity. Probate of an earlier will, 
as contained in a draft copy and instructions, 
was granted on the evidence of one attesting 
witness. The earlier will had been revoked 
and burnt immediately after the second one 
had been executed. The costs of all parties 
were aUowed out of the estate, but the defen- 
dant, who was the widow of the testator, was, 
under the circumstances, granted her costs as 
between solicitor and client. . 

JiankH V. Goodfellow (L.R. 6 Q.B. 549) ; Smee v. 
Smee (6 P.D., 84), followed. 

Davies v. Williams 278 



WINDING UP— 

CostH of. See Costs . . 

WRIT- 

Amendment of^ See Pbaotioe 
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OOLDBBBOUeH, MORT AND COMPANY, LIMITED V. 
DOYLE. 

Croum Lands Act of 1884 (48 Vic, No. 28), m. 
48, 65, 67 — Mortgage — Fossession by mort- 
gagee — Recovery of land — Foreign Company — 
Liquidation — British Companies Act of 1886, 
ss. 7, 12, IB — Personal property vesting in 
fweign liquidator. 

D., the lessee of a grazing farm under Tht Grown Lands 
Act of 1884, by memorandum of mortgage in the form 
Schedule IV to that Act, mortgaged his farm to 
G. M. & Co., subject to certain covenants in a stock 
mortgage previously executed between the same 
parties, mutatis mutandis. D. made default in pay- 
ment and died. His widow continued in possession. 
The mortgagees entered into possession and tried to 
sell by public auction, but without success. The 
widow refused to give up possession of an hotel on 
the farm, and the mortgagees brought an action for 
the recovery of the land. After the proceedings had 
been commenced, the plaintiff company, whose head 
office was in Victoria, was wound up and an official 
liquidator appointed, and a scheme of reconstruction 
approved. A winding-up petition was also presented 
in New South Wales. No order for winding up was 
made in Queensland, where the company was regis- 
tered under The British Companies Act of 1886. The 
official liquidator sanctioned the continuation of the 
action. 

Held, that default having been in the payment of the 
money due under the mortgage, a debt was created, 
and the official liquidator appointed in Victoria, 
representing the company, was entitled to possession 
of the land under The Crown Lands Act qfl88J^ 



Held also, that there being no governing authority here 
and no local liquidator, the Company itself might 
have continued the action. 

Quaere, whether realty in Queensland would vest in the 
liquidator of a foreign company since The British 
Companies Act of 1886, unless an order for winding 
up had been made in Queensland. 

Seltrig v. Davies, 2 Dow., 230 ; Banco de Portugal v 
WaddeU, 6 Ap. Ca., 101, followed. 

Action for the recovery of possession of land, 
heard before Ileal, J., the jury by consent being 
discharged. 

The statement of claim alleged that the defen- 
dant was the widow and devisee of Michael Doyle, 
deceased; that Doyle was the lessee under The 
Croum Lands Act of 1884 of a grazing farm in 
Claverton Eesumption, near Cunnamulla, in 
Queensland ; that Doyle mortgaged the farm, by a 
memorandum oF mortgage in the form prescribed 
in Schedule IV to that Act, to Q-oldsbrough, 
Mort and Company, Limited ; that the memoran- 
dum of mortgage was, mutatis mutandis, subject to 
the covenants contained in a stock mortgage pre- 
viously made between the same parties ; that the 
memorandum of mortgage was registered as re- 
quired by that Act ; that Doyle made default in 
payment of the interest; that Doyle died and 
probate of his will was granted to the defendant ; 
that the plaintifFs entered into possession of the 
farm ; that the defendant was in possession on the 
date of entry by the mortgagees, and refused to 
give up possession. The plaintiffs claimed a 
declaration that they were entitled to possession 
I of the said grazing farm, and claimed possession 
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thereof. The defence was a general traverse of 
the claim. 

From the evidence it appeared that the plain- 
tiffs, whose head office was in Victoria, were 
registered here under The Britikh Companies Act 
of 1886. A copy of the Government Gazette 
containing the registration of R. Q-oldshrough and 
Company, as well as the certificate of the 
Registrar, under s. 12 of The Companies Act, 
1863, of the change of name to &old8hrough, 
Mort and Company, Limited, were put in. An 
order had heen made for winding up the company 
in Yictoria, and for the appointment of an official 
liquidator, with power inter alia to bring any 
action in the name of the company. A scheme of 
reconstruction for the transfer of the assets of 
the company to a new company of the same name 
was approved. A petition for winding up was 
also presented to the Supreme Court of New 
South Wales, and all proceedings stayed thereon. 
No petition for winding up was presented in 
Queensland. Sealed copies of the orders made in 
Yictoria were filed here. The official liquidator 
in Yictoria sanctioned the continuation of the 
action, which had been instituted here before the 
liquidation of the company. Doyle made default 
in payment of the money secured by the mort- 
gage, and died. His widow continued in posses- 
sion. Possession was taken on behalf of the 
plaintiffs, after demand, on 16th January, 1893, 
but the defendant refused to give up possession 
of an hotel on the farm. The plaintiffs endea- 
voured to sell the farm by public auction in 
Cunnamulla, but without success, and the defen- 
dant declined to quit except on compensation 
being made by the plaintiffs. The defendant was 
furnished with an account showing the amount of 
indebtedness to the mortgagees. The plaintiffs 
therefore instituted this action, by writ of sum- 
mons, on 17th May last. A consent order was 
made for taking evidence on commission in Sydney. 
Feez and Seott for the plaintiffs; Power for 
defendant. 

Lesley Herring, a managing director of the 
company in Sydney, gave evidence that the action 



was commenced before the liquidation, and was 
being continued by the official liquidator. An 
objection was taken to the evidence at the time, 
but the witness was not cross-examined as to the 
source of his knowledge. 

Power objected to the admission of the evidence 
as hearsay. The authority of the liquidator to 
sue should be in writing, also his instructions to 
the solicitors to bring the action. 

Feez contended the official liquidator might 
have been instructed by the witness to continue 
the action, or the witness may have been autho- 
rised by the liquidator to instruct the solicitors to 
continue. 

Real, J. : The witness could have been cross- 
examined as to his knowledge. That was not 
done. By Order VII an attorney can be asked 
the name of his client, and on whose authority the 
action is being brought. 1 admit the evidence. 

Power then objected that the company was 
being wound up, and the proceedings should be 
brought in the incorporated name of the company 
by the official liquidator. Dicey on Parties, 169. 
The liquidator appointed in New South Wales is 
the only person who has authority to bring the 
action. [Real, J. : If that were my view I would 
adjourn the case.] The official liquidator must 
obtain the sanction of the Supreme Court of 
Queensland to bring an action. Companies Act, 
s. 94. 

Feez : The action is being brought in the name 
of the company, and not in that of the liquidator. 
Lindley on Companies, 5th Ed., 263. The action 
was commenced before the winding up, and is 
being continued by the official liquidator. Leave 
is unnecessary. Lindley, 713. 

Real, J. : Pleas in abatement are abolished now 
by O. XIX., r. 12, and an action does not abate 
by reason of insolvency if the cause of action 
survive. O. XLIX. It is always a question of 
amendment now. I give the plaintiffs leave to 
make all necessary amendments, with leave to the 
defendant to amend and defend. 

The statement of claim was then amended by 
alleging that the company was in liquidation, that 
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an official liquidator bad been appointed by tbd 
Supreme Court of Victoria, and that the action 
was being continued by the said liquidator. 

Fower applied for a nonsuit on the grounds (1) 
that the old company had been wound up and 
thete was no proof of registration of the new 
company in Queensland. By clause 1 of the 
scheme of reconstruction a new company is to be 
formed ; by clause 5 the assets of the old company 
are to be transferred to the new company ; clause 
15 deals with the realisation of loans upon security 
of freehold and leasehold stations; clause 25 
enacts that so soon as the sanction of the. Court 
can be obtained the new company is to commence 
business. [Real, J. : The old company is suing.] 
(2) That an official liquidator ought to have been 
appointed here. This Court has no control over 
a liquidator appointed in Victoria. By sec. 7 of 
The British Companies Act a company registered 
under that Act is subject to the same obligations, 
liabilities, and disabilities as a company incor- 
porated under The Companies Act, 1863 (see ss. 
91, 94). [Real, J. : Must a foreign company be 
wound up here if there are no creditors ia 
Queensland ?] Yes ; by the proviso to sec. 7 no 
foreign company can take land in Queensland 
except under the conditions imposed by the con- 
stitution of the company. [Feez : The company 
can acquire land under the memorandum and 
articles of association.] Sec. 12 of The British 
Companies Act gives this Court power to wind up 
a foreign company. By sec. 13 land in Queens- 
land is a first charge on the debts contracted in 
Queensland. If the company is not wound up 
here all the lands might vest in the official liqui- 
dator in Victoria. [Real, J.: The company is 
incorporated subject to the laws of the colony in 
which it is incorporated. The company is governed 
by directors, until certain things happen, and a 
liquidator or other officer is appointed When 
those things happen an officer is appointed by the 
Court. Nothing has been done in this colony. 
We are not concerned with the constitution out- 
side the colony, except for the purpose of protect- 
ing the interests of persons in the colony. If the 



company is not being wound up here, there is 
nothing to stop them going on; if it is being 
wound up here the liquidator must sue.] A 
liquidator should be appointed here, and leave is 
necessary for him to sue. (3) The mortgage is in 
the form of Schedule IV as prescribed by sec. 
65 to The Croum Lands Act of 1884, and con- 
cludes by giving the mortgagees, in case of 
default, power to sell in accordance with the 
provisions of the Act as in sec. 67, subsec. 2. 
Their remedy is limited to selling. They at- 
tempted to sell by public auction, and the defen- 
dant was willing to assist them. [Real, J.: I 
am against you on that. The words '' according 
to the tenor thereof" refer to the default in 
payment. By sec. 67, subsec. 1 the mortgagee 
may enter into possession and remain there twelve 
months, or for a further time if allowed by the 
Board, otherwise the lease is forfeited.] (4) The 
company cannot take possession under sec. 48. 
[Real, J.: That section is vague and doubtful. 
It might apply to persons holding lands, not to 
mortgagees. If it were so it would limit the 
power to mortgage. No trustees could then lend 
on such a security.] It might lead to dummying. 
[Real, J. : That would not happen ; mortgagees 
are empowered to take possession for twelve 
months.] (5) There is no proof that Mrs. Doyle 
is the executrix of the mortgagor. Probate of 
a will has been put in, but there is no proof 
of identity. [Real, J. : She is in possession.] 
So are they. They could have sued her for the 
debt due on the mortgage. There is no evidence 
that she is in possession now. 

Real, J.: The two questions to be decided 
are — (1) Can section 13 of The British Companies 
Act be given effect to without the company being 
wound up here? and (2) was the defendant in 
possession at the date of the issue of the writ ? 

An adjournment was granted to prove posses- 
sion at the date of the commencement of the 
actiou, the plaintiffs to pay the costs occasioned 
by the adjournment, and to have no costs up to 
date. 

On 24th November evidence was given that the 
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defendant was in possession of the hotel on the 
farm, and refused to go out, and was locking the 
gates leading into the paddocks. 

Power: There is no evidence of refusing to 
give up possession. The defendant has been 
allowed to carry on the hotel and get the license 
renewed. [Eeax, J. : The writ is a demand for 
possession.] There is no authority to bring this 
action here. If there is no liquidation here, who 
is entitled to the assets ? 

Ebal, J.: There is no doubt that if anyone 
puts a company into liquidation here the liquidator 
appointed will hold the property, and not the 
company. The only question is— Who is to be 
recognised as the governing authority of the 
company outside the colony ? The directors have 
ceased to exist by virtue of the liquidation. At 
present I am inclined to think there must be some 
governing authority. If there were local directors 
no question would arise. All the personal pro- 
perty would pass to the liquidator according to 
the laws of Queensland, unless something inter- 
vened. Otherwise there was no authority. It 
might be that there was no authority. It might 
be contemplated that whenever there was a liqui- 
dation elsewhere there must be a liquidation here. 
But, as that would be putting an unnecessary 
burden on parties carrying on business here, I am 
not inclined to hold it. My inclination is to hold 
that until some one intervenes they could take 
this action. I do not know what is the Victorian 
law upon it. At present it has not been shown 
to me that the Victorian liquidator is anybody. 
There is nothing to show me that the appointment 
of the liquidator at all interferes with the com- 
pany. That will depend upon what the Victorian 
law is. Up to now the assumption has been that 
the Victorian Jaw is practically the same as ours. 
Victoria is to a certain extent a foreign country, 
and its laws will have to be proved. The effect of 
the appointment of the liquidator depends on the 
law relating to the winding up of companies in 
the particular place in which the appointment was 
made. The Victorian law being a question of 
fact must be proved. I cannot take judicial 



notice of it. The company is not here now. It 
is admitted between the parties that now only the 
person who has been appointed in Victoria is here. 
Had the action been brought in the company's 
name, and there had been no more than that, I 
should have taken no notice of it. But it was 
admitted for the purposes of the trial that the 
action was brought by the liquidator appointed in 
Victoria, and that Messrs. Hart, Mower, and 
Drury were the solicitors of that liquidator, and 
nobody else Had the proceedings gone on and 
no liquidation taken place I should not have taken 
any notice of it. But here is a company registered 
under our law, under which it has all the powers 
and authorities of any other company registered 
under the Act. But that is not the case which 
comes before me. As it came before me it was 
proved that the company which existed was 
liquidated in Victoria. The question arises, what 
are the powers of the official liquidator in Victoria ? 

Evidence was then given that the law relating 
to companies and winding up of companies, 
and the effect of such winding up, and the right 
and powers of a liquidator appointed by the 
Victorian Supreme Court to and over the pro- 
perty, were substantially the same as under The 
Queensland Companies Acty 1863^ and that where 
a liquidator was authorised to bring an action 
without the sanction of the Court, he could, with- 
out leave, continue an action commenced before 
the liquidation. 

Feez then moved for judgment for the plaintiff. 
Formal demand was made for possession and 
refused. The official liquidator represents the 
company and is entitled to the land, sec. 7, 
British Companies Act, Section 13 protects 
mortgages. [Rkal, J. : That refers to land sub- 
ject to a mortgage. If the defendant was 
insolvent, or execution issued under a^. /a., the 
land would be still subject to the mortgage.] 
The property is leasehold and passes to the 
liquidator in Victoria. SeJkrig v. Davies, 2 Dow, 
230 ; 2 Bose^ 291. It was decided here in Central 
Queensland Meat Co. v. Bury^ by Cockle, C.J., 
1 Q.L.li. (Pt. II.), 116, that huids in Queensland 
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would not vest in a foreign liquidator in pre- 
ference to creditors in Queensland. There is no 
evidence that the company has anj creditors here. 
Since then The JBritish Companies Act has been 
passed. Section 67 of The Crown Lands Act 
gives power to take possession for twelve months. 

Eeal, J., referred to Banco de Portugal v. 
Waddell, 5 Ap. Ca., 161. 

Power: The liquidator appointed by another 
Court will not be recognised here. 

EEA.L, J.: How do you get over the Scotch 
case ? The Act only recognises a debt, and allows 
possession for twelve months. A nice question 
may arise when you want to deal with real pro- 
perty. I regard this matter as a debt, and the 
land a mere adjunct. Personalty vests in the 
official liquidator solely by the law of the debtor's 
domicile. Following that analogy, this property 
vests in the liquidator, unless some act is done in 
this colony to prevent it. 

Beal, J., then delivered judgment as follows : 
This is an action commenced by the plaintiff com- 
pany when it was a going concern. Subsequent 
to the commencement of the action a petition 
for liquidation was filed in Victoria, which was 
the place where the company first came into 
existence and may be said to be its domicile or 
place where it originated. A liquidator was 
appointed by the Court with powers to commence 
and carry on actions without the sanction of the 
Court. It appeared also in the course of the 
proceedings that a liquidator was appointed in 
New South "Wales, but that had nothing to do 
^nth the present matter. The company was 
registered prior to the commencement of this 
action, and, therefore, prior to the commencement 
of the liquidation proceedings in Victoria. The 
company was registered under The British Com- 
panies Acty an Act which empowers companies 
existing in Great Britain or outside the colonies 
to register in this colony, upon which registration 
they receive certain powers, rights, privileges, 
and authorities in a great measure the same as 
our own companies. There is one provision 
amongst others that its right to hold land shall be 



no greater in this colony than in the colony in 
which it originated. The plaintiff company car- 
ried on business in this colony, at all events, to the 
extent of lending money. There is no evidence 
before me that in any other respect they carried 
on business in the colony. It was admitted by the 
parties to the action that it had no local directors 
in the colony and that it was merely registered 
and had an office in compliance with the condi- 
tions of The British Companies Act. The 
governing body of the company was in Victoria, 
the place where the company came into existence 
and went into liquidation. That governing body 
was superseded by the liquidator, who took their 
place under the law which was said to be in sub- 
stance the same as our law. Therefore, it is 
clear that all the rights, powers, and authorities 
which theretofore vested in the directors became 
vested in the official liquidator, subject to certain 
matters on which he had to obtain the sanction of 
the Court. It was expressly excepted that he had 
not to obtain the sanction of the Court in order to 
commence or continue any action on behalf of 
the company. Apart from the provisions of our 
Act, would this property, or rather debt, due from 
the deceased Doyle pass by the ordinary law to 
the liquidator ? It appears to me that that ques- 
tion is governed and decided by the cases of 
Selkrig v. Davies, 2 Dow., 230 ; 2 Eose, 97, 291 ; 
and Banco de Portugal v. Waddell, 5 Ap. Ca., 
161. On the authority of those cases it may be 
taken that the right to recover debts passes to the 
liquidator subject to any restrictions of that right 
which may be impused by special laws of this 
colony. So far as it is necessary for me to decide 
the present case I am satisfied that the liquidator 
stands in the same position that the governing 
body, which he had superseded, stood in. He was 
entitled to the custody of the property of the com- 
pany and was entitled to that wherever the pro- 
perty was situated, subject to the laws of nations. 
This claim was againt the defendant solely as the 
representative of Doyle, who was a debtor to the 
company. It was a claim solely in respect of the 
debt, and was a claim in which they had not even 
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the ordinary privileges of the mortgagee. They 
were only allowed under The Grown Lands Act of 
1884 to hold the security for twelve months, dur- 
ing which time they must sell it to a person 
answering to the description given in the Act of 
the person capable of holding a lease of this 
nature. Certainly they might hold it for longer 
than twelve months if they obtained the consent 
of the Land Board. I see nothing in the Act 
which prevents the general law applicable to this 
case applying, and therefore it seems to me that 
my decision must be in favour of the plaintifEs. 
The order will be as prayed. I accordingly give 
judgment for the plaintiff company, but in pur- 
suance of my order of the 25th October, refuse 
to allow them any costs up to the adjournment, 
and they are to pay the defendant's costs of, and 
occasioned by, the adjournment. 

Solicitors for plaintifE : Hart, Flower If Drury, 

Solicitor for defendant : Bunton. 



NOVEMBER SmiNGS OF FULL COURT. 
JlRIDJl v. SID. 

Practice — Specially indorsed Writ — 0. XIV, — 
Interest — Promissory Note — Bills of Ex- 
change Act (48 Vic, No. 10), s. 58— Final 
judgment — Rehearing — Affidavit — 0. L VII., 
r. 6— Costs, 

The indorsement upon a writ of summons in an action 
upon a promissory note, contained a claim for 
interest, without stating any rate or authority for 
the same. 

Held, that the writ was specially indorsed within 0. III. , 
r. 6, and that the indorsement need not contain a 
statement that interest was claimed by law, on 
account of s. 58 of The Bills of Exchange Act, 
whereby interest is to be deemed liquidated damages. 

On the rehearing of an order for final judgment, further 
aj£davits may be read by the appellant as of right, 
but the appellant, even though successful, will have 
to pay the costs of the appeaL 

Sands McDougall cfe Co. v. Nind, 18 V.L.R., 67S, dissented 
from. 

Appeal from an order of Cooper, J., giving 
leave to the plaintiff to sign final judgment on a 
specially indorsed writ for £600 due on a promis- 
sory note with interest to the date of the writ. 



MacDonnell for the defendant. The writ was 
not specially indorsed. The writ claimed interest, 
but did not state the rate or by what authority it 
was claimed. Interest must be stated to be by 
contract or by statute. Oold Ores Seduction 
Co. V. Parr (1892), 2 Q.B., 14. The point has 
been decided in Victoria. Sands McDougall if 
Co. V. Nind, 18 V.L.U., 673. 

Keal, J. : I have decided otherwise in Chambers. 

HABDiya, J.: Those are decisions of single 
judges who will, no doubt, be set right by their 
own Full Court. 

Counsel then proceeded to read an affidavit of 
John Marsland, which was not produced before 
the judge in Chambers. 

Lilley, for the respondent, objected. 

Gbiffith, C.J. ; Do you ask leave to read it, 
Mr. MacDonnell? 

MacDonnell: No. I claim to read it as a 
matter of right, O. LVII, r. 6. An order for 
final judgment is an interlocutory order until 
judgment is signed. Standard Discount Go. v. 
De la Grange, 3 C.P.D., 67. 

Beal, J. : Further affidavits were read in Boyal 
Bank v. Hipwood, 4 Q.L.J., 108. In the case of 
Hohson V. Plant, before the late Chief Justice, 
leave to defend was given on a rehearing, but the 
defendant had to pay the costs, although he finally 
succeeded in the action, as it was through his own 
fault the affidavits were not read on the original 
summons. 

The affidavit was then read, and the deponent 
stated that the defendant had told him that the 
plaintifE admitted that he owed the defendant over 
£800 and that he could recover it at any time. 

HABDiwa, J. : If we give an adjournment it will 
only raise an issue. 

Lilley referred to Lawrence v. Wilcocks (1892), 
1 Q.B., 696; and Blood v. Robinson, 36 Sol. Jo., 
203. Interest is allowed by statute The judg- 
ment should be affirmed as to the amount not in 
dispute. If leave to defend is given as to the 
balance, the money should be paid into court, 
following the usual rule in cases of promissory 
notes. The appellant should pay costs. 
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Obhtith, C.J. : This is an appeal from 
Cooper, J., on the ground that the writ was 
not specially indorsed within the meaning of 
Order XIV., Eule 1a, which allows summary 
judgment. The action was on a promissory note, 
and the amount claimed includes interest on the 
promissory note. The point taken is that the in- 
dorsement does not say that the interest is claimed 
under a statute. I should not have thought it 
necessary to deliver a formal judgment had it not 
been for the Victorian case quoted, in which 
Williams, J., held on the construction of a simiJar 
rule in Victoria, that the indorsement in the case 
of a promissory note must state that interest is 
claimed by law. That judgment appears to have 
been founded upon some observations made by 
Mathew, J., in the case o£ The Chid Ores 
Beduction Co., Limited y. Farr (1892), 2 Q.B., 14. 
That was an action for calln on shares on which 
interest is not payable under a statute. The 
interest was, in fact, claimed under a contract, 
but the indorsement did not show that there was 
any contract for the payment of interest, and it was 
held that the indorsement was not sufficient The 
passage which was relied upon is as follows: — '' It is 
most important that a defendant should know from 
the writ what the exact claim against him is. The 
cases which hare been referred to in argument 
established that, in order to constitute a good 
special indorsement within the meaning of Order 
III., r. 6, and Order XIV., r. 1, the writ should 
show that interest claimed is payable under a 
contract, or, as in the case of a bill of exchange, 
is an amount fixed by statute." That appears to 
have been taken in the Victorian case to mean 
that the indorsement must expressly state either 
that the interest claimed is payable under a con- 
tract, or that it is claimed and is payable by 
virtue of some statute. But that is not the 
point to which the mind of the Court was directed. 
The question before them was this : The indorse- 
ment did not show that interest was payable at all, 
and they held that it must show that it is payable, 
either under contract or by law. If it is payable 
under contract, the indorsement must say so. 



and if it is payable under a statute, the indorse- 
ment must show, but need not expressly state 
that it is so payable. In the present case the 
writ does show that the interest is payable 
by law. The action is on a promissory note 
which carries interest, which is to be deemed 
to be liquidated damages under The Bilh of 
Exchange Act. It seems to me that the Victorian 
case is founded entirely upon a misapprehension 
of the words of Mathew, J., and it is quite in- 
consistent with Lawrence v Wileoeks (1892), 
1 Q.B., 696, which is a decision of the Court of 
Appeal. I should not have said anything about 
it, except out of respect for Mr. Justice Williams. 
The appeal in this case is also on the merits, and 
an affidavit has been put in as on a re-hearing. 
This affidavit was not before Cooper, J., and the 
appeal must fail so far as it is an appeal on the 
facts before him. On the materials now before us, 
the judge would probably have allowed the defen- 
dant to defend as to part of the claim, and the 
amount on which judgment would have been 
given, would have been £244 Is. 2d., with 
interest on £275 Is. 2d., up to date of writ. 
Although the appellant is entitled to this relief, 
he ought to pay the costs of the appeal. The 
judgment of the Court, therefore, will be : Affirm 
the order of Cooper, J., as to £244 Is. 2d., 
with interest on £275 Is. 2d. to date of the 
writ; leave to defend as to the balance (H. 5) ; 
the appellant to pay the costs of the appeal. I do 
not see any reason to direct that the money 
should be paid into court. Such an order, under 
the circumstances of this case, would be virtually 
equivalent to final judgment for the plaintiff. 

Habuino and Ubal, JJ , concurred. 

Solicitors for plaintiff: Eoberts ^ Boberts^ 
agents for Roberts Sf Leu. 

Solicitors for defendant: Hellicar, agent for 
Marsland ^ Marsland, 
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Re 001IL80V, MM nrsoLTKirT. 

Insolvency Act of 1874 (38 Vic , No. 6j, ». 167, 
$ub. 2, r. 78— Certificate of Dieehurge— 
Special reeolution — Official Trustee — Proof 
of debt. 

C. hmving been adjudicated insolvent, a meeting of credi- 
tors was held, at which one creditor was present in 
addition to the official trustee, who appeared in his 
capacity as trustee in two other estates. A special 
resolution was passed dispensing with the last examina- 
tion of the insolvent, and that the insolvency had 
arisen from circumstances for which the insolvent 
could not justly be held responsible. 

Held, that the resolution was properly carried ; that the 
Court could not go behind it, and that the insolvent 
was entitled to his discharge. 

Applicatiok for a certificate of discharge 
under 8. 167, aub. 2 of The Insolvency Act^ 
referred to the Full Court by Griffith, C.J. 

The adjudication was made on 11th October, 
1889. A meeting of creditors was not held till 
14th July, 1893, when three proofs were put in — 
one for £16 58., by the insolvent's solicitor, and 
two by the official trustee, in his capacity as 
trustee in two other estates (one for £6, and the 
other for £1 19b. 6d.). A resolution was carried 
that the insolvency had arisen from circumstances 
for which the insolTent could not justly be held 
responsible. There was nothing in the trustee's 
report to indicate the cause of insolvency. 

O' Sullivan for the insolvent. 

GBI77ITH, C.J. : I question whether the official 
trustee, when he himself is a creditor, can vote at 
a meeting for the purpose of making a quorum 
competent to pass resolutions in favour of the 
insolvent's discharge. 

& Sullivan : The same thing constantly happens. 

Gbivpith, C.J. : As a general rule I doubt the 
propriety of the trustee in an estate voting in his 
capacity as a trustee in another estate. In the 
present case it virtually amounts to the trustee 
giving the insolvent his discharge, and I am asked 
to give effect to resolutions carried by Mr. Hidl. 
I do not regard myself as a mere automaton in 
these cases. I would like to know the practice. 
The circumstances of this case are so peculiar that 



I shall refer the matter to the Full Court, in 
order that the practice may be settled. 

The application came on at the November Full 
Court. 

Beal, J. : The first question the Court has to 
consider is, whether the trustee in an insolvent 
estate has the right to vote on a resolution in the 
insolvency of a debtor ? 

Lilley, for the insolvent, stated that it had been 
the practice for him to do so for years past ; and 
submitted the Court could not go behind a resolu- 
tion of that kind. By Bule 78 one creditor could 
pass a resolution, so that the practice could be 
left out altogether in this case. 

Griffith, C.J. : I referred this matter to 
the Full Court, because the circumstances con- 
nected with it are very peculiar. The application 
for a certificate of discharge was made nearly 
four years after the adjudication. No debts had 
been proved, and only £3 had been realised. 
Steps. were then taken for the purpose of getting 
the insolvent his discharge. The official trustee 
was requested to summon a meeting of creditors. 
CFnder the rules the trustee is bound to give 
notice to all the creditors mentioned in the 
statement of affairs, whether they have proved 
their debts or not. In response to that notice, 
three proofs were pat in — one by a creditor for 
£16, and two others by the official trustee as 
trustee in two other insolvent estates (one for £6, 
and the other for £1 19s. 6d.). These claims were 
allowed, and at the meeting the three creditors 
passed a resolution to the effect that the insol- 
vency had arisen from circumstances for which 
the insolvent could not justly be held- responsible, 
that the last examination should be dispensed 
with, and that a certificate of discharge should be 
granted. One of the circumstances connected 
with the case was that the largest creditor voting 
was the insolvent's solicitor. And it seemed to me 
that the official trustee took up an extraordinary 
position, for it did not appear from the trufltee'e 
report that there was anything to lead him to the 
conclusion that the insolvency had arisen from 
circumstances for which the insolvent could not 
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justly be held responsible. I experienced the 
same difficulty in dealing with the application as 
had been experienced by Lord Justice Turner in 
a somewhat similar case. I refer to Ex parte 
Glass, Be Boewall (31 L.J., Bankruptcy 73), in 
which the Lord Justice said that he thought it 
difficult, if not impossible, to impute to the legis- 
lature an intention that a court of justice should 
be bound to do what in its judgment ought not to 
be done. In the case, however, of Be Mew {lb, 
p. 87), decided in the same year, two or three 
months later, he was held by Lord UTestbury, C, 
to be wrong. I feel bound by that decision, and, 
therefore, think that the resolution come to by the 
creditors must be upheld, especially as it was 
legally carried even without taking into con- 
sideration the votes of the trustee. I would, 
. however, advise the official trustee to hesitate 
before again acting in the same way under such 
circumstances. 

HAsniif o, J. : I see no reason to depart from 
what has been the practice of the Court since 
1881. I summarised the residt of the cases 
decided in re Quinn, I Q.L.J., 19. The other 
creditors have taken no steps to impeach the 
bona fides of the proceedings. I think the certi- 
ficate must be granted. The official trustee is an 
officer of the Court, and the Court will not 
presume he has acted wrongly without evidence 
being produced. 

KsAL, J. : I agree for the same reason. 

•Solicitors : Lilley Sf O* Sullivan, 



THS QirXlEir V, ICOBBIS AJSTD OTHEB8. 

Certiorari — Jurisdiction — Licensing Act (49 Fie,, 

No. 18), S.S. 33, 40, 41, 115, 124, 125, sub. 3 

— Local Option — Provisional Certificate — 

Adjournment — Disqualification of JustieeM. 

On 5th March, 1889, the third resolation of the Local 
Option proviBions of The Licensing Act was adopted, 
prohibiting the issue of new licenses within the 
Municipality of Charters Towers. On 14th March, 
1893, A. gave notice of application for a provisional 
certificate for a bonse to be erected within the 
monioipality, and published the prescribed notices. 



On 6th April A.*s application was adjourned to 3rd 
May. On 22nd April the resolution as to Local 
Option was rescinded, and on 3rd May a provisional 
certificate was granted to A. On i4th June C. gave 
notice of application for a licensed victualler's license 
for the same premises. The license was ultimately 
granted to C, objections being overruled. L., a 
householder within the municipality, applied for a 
writ of certiorari, on the grounds that the justices 
had no jurisdiction either to adjourn or grant the 
application, and that M , one of the justices, was an 
interested party. 

ffeUf, by Cooper, J. (Chubb, J., dtMeniienU), that there 
was nothing in The Licensing Act io prevent the 
grant of a provisional certificate under the circum- 
stances ; that the justices had a discretion to adjourn 
the application of A., and the license was properly 
granted to C. ; that L. was not '* a person aggrieved " 
and entitled to a writ of certiorari^ and that the order 
nut must be discharged with costs. 

Htld^ on appeal, by Harding and Real, JJ. (Qriffith, 
C.J., dissentiug), that s. 124 only applies to the 
granting of certificates for licensed victuallers' and 
winesellers' licenses, and does not prohibit provisional 
certificates being granted while the Local Option 
resolution is in force ; that the justices had juris- 
diction to grant the license, and that the rule must be 
discharged. 

Per Qriffith, C.J., that the prohibition to grant new 
licenses laid upon the Licensing Authority by the 
third resolution as to Local Option extended to the 
granting of provisional certificates ; that as the bench 
had no authority to grant the provisional certificate 
on 5th April, they could not give themselves juris- 
diction by adjournment to 3rd May ; that M., one of 
the justices was an interested party, and the rule 
should be made absolute on all grounds. 

Per Guriam, that where a justice, who has a personal 
interest in the subject matter takes part in the 
decision, the decision cannot stand, and is liable to be 
quashed on certiorari. 

Motion to make absolute an order nisi calling 
upon C. A. M. Morris, Chairman of the Licensing 
Attthorily for the Licensing District of Charters 
Towers, and W. J. Paull, E. D. Miles, E. H. T. 
Plant, D. Missingham, W. D. Canny, and Bichard 
Kirkbride, licensing magistrates, and A. H. 
Anderson and Thomas Cox, to show cause why a 
writ of certiorari should not issue to remove into 
the Supreme Court, Townsville, the record of pro- 
ceedings and orders of the Licensing Authority 
granting certificates to Andrew Harper Anderson 
and Thomas Cox, and why David Missingham and 
four of the justices — C. A, M. Morris, E. D. 
Miles, W. P. Canny, and Ji. Kirkbride, the justices 
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constituting a majority of the justices, and Andrew 
Harper Anderson and Thomas Cox should not be 
ordered to pay the costs of applying for and 
obtaining the writ of certiorari on the grounds : — 
(1) That on the 5th April the premises referred 
to were within an area then subject to the 
operation of the third resolution of the Local 
Option clauses of The Licensing Act, and that the 
Licensing Authority had no jurisdiction to con- 
sider or grant such an application. (2) That the 
adjournment of a proceeding on 5th April by a 
Court then without jurisdiction could not confer 
jurisdiction upon the same Court as regards the 
same proceeding on 8rd May, 1893, a« no new 
application with regard thereto had been made to 
the Court, and 21 days* notice of such application, 
if made, could not possibly have been given. 

(3) That D. Missingham, a member of the 
Licensing Authority present at, and taking part in, 
the judgment of 3rd May, was interested in the 
granting of the application, having been em- 
ployed as draftsman of the building to be erected. 

(4) and other grounds appearing on the face of 
the proceedings. 

The relator was W. J. Lloyd, a householder, 
residing in the area affected by the resolution, 
within half-a-mile of the premises in question. 

The facts appear fully in the judgments. 

Oostello, for the relator, moved the order 
absolute. 

Jameaony for a majority of the bench, on the 
question of costs. 

Gostello contended that the provisional license 
could not be granted while the Local Option 
resolution was in force, and consequently the 
order for adjournment was invalid. Objections 
were taken to Cox's application but overruled. 
S. 33 shews the procedure to obtain a provisional 
certificate. After a provisional certificate had 
been issued the public could not come in and 
make objection to the issue of the license to Cox 
on all the seven grounds allowed by the Act. 
Missingham had a pecuniary interest, and ought 
not to have sat on the bench. Murphy v. Ithaca 
Divisional Board, 8 Q.L.J., 86. The magistrates 



disregarded the objection to the issue of the pro- 
visional certificate, and should pay the costs. 

CoopEB, J. : Magistrates will have to pay costs 
only in cases of gross misconduct or wrong doing, 
not for an honest mistake. 

Macnaughton submitted that in cases of 
certiorari there is a distinction when a person is 
aggrieved, and when he comes forward as one of 
the public. Mellor's Crown Fractice, 117; i?. t. 
Justices of Surrey, L.li., 6 Q.B., 566. There wa« 
nothing to shew the relator was a person aggrieved. 
Missingham was not proved to have had such a 
substantial interest as to excite a real bias B. t. 
Handsley, 8 Q.B.D., 388; and jB. v. Farranf, 
20 Q.B.D., 51. While the third resolution of the 
Local Option clauses was in force it was com- 
petent for a provisional certificate, but not a 
license to be granted. Only the house, and not 
any person, was aimed at by the Local Option 
clauses. There is no connection between the issue 
of a provisional certificate and the selling of 
liquors, which the Local Option clauses specially 
restrict. There was nothing for the third resolu- 
tion to take hold upon until a new license was 
applied for. Assuming that the Board could 
not grant the certificate on 5th April they could 
on 8rd May, the Local Option clauses in the 
meantime having been rescinded. B. v. PounialU 
reported in Law Times newspaper, 17th June. 
By s. 17 of the Liquor Act of 1886, meetings of a 
licensing bench can be held monthly and can be ad- 
journed. On the general point as to the discretion 
of the Court to grant the writ, Cox was a proper 
person to hold a license ; no person had been 
aggrieved, and there was nothing to show that the 
Court should exercise its discretion. 

Gostello, in reply: The provisional certificate 
was a necessary process in the issue of the license 
— in fact was a license. As to the relator being 
the party aggrieved, Lloyd was in the same posi- 
tion as T. B. Cribb in the case of B. v. Taldwyn, 
3 Q.L.J., 144. Lloyd was a householder living 
within half-a-mile of the hotel, and was a proper 
person to object, and was aggrieved because of the 
greater facilities for the sale and consumption of 



1894. 



THE QUEENSLAND LAW JOURNAL. 



11 



intoxicating liquor given by the issue of the 
hcense. 

CooFEB, J. : This was a motion to make abso- 
lute an order nigi for a writ of certiorari against 
A H. Anderson and Thomas Cox, and against the 
licensing magistrates who had, it was alleged, in 
violation of the provisions of The LieenBing Act, 
granted a provisional certificate to Anderson and 
a licensed victualler's license to Cox. The facts, 
so far as it is necessary to state them for the pur- 
poses of this judgment, are as follow: — About 
four years ago the residents of a certain area in 
Charters Towers adopted the third resolution of 
the Local Option clauses of The Licensing Act, 
and, therefore, for the last two years the said 
resolution has been liable to rescission, and was, 
in fact, rescinded on the 22nd April last. On the 
15th March the respondent Anderson gave notice 
of his intention to apply before the next ensuing 
quarterly meeting of the justices for a provisional 
certificate for certain premises not then completely 
erected, which he intended to be occupied as a 
public house. On the 6th April the licensing 
justices adjourned the application for a month, 
and on the 3rd M!ay issued the certificate. On 
the 14th June the respondent Cox applied for a 
licensed victualler's license for the premises which 
had meanwhile been completed, and it was granted 
in July. The order nisi was obtained on three 
grounds : — (1) That the licensing justices had no 
jurisdiction to entertain Anderson's application; 
(2) That consequently they had no power to 
adjourn its consideration; and (3) That David 
Missingham, one of the justices who adjudicated 
on the 3rd May, was " interested in the grant " 
of the application. The evidence produced by 
the relator satisfies me that David Missingham 
had no pecuniary interest in the grant of the 
application, or any other reaflon which could 
be reasonably supposed to bias his judgment in 
the matter. I am of opinion that the 124th 
section of the Act, which defines the consequences 
ensuing upon the adoption of the Srd resolution, 
operates in restraint of a trade which, although 
it may be regarded with disfavour at any parti- 



cular time by a majority of persons resident within 
a specified area, has not been condemned by the 
Legislature, and the section must, therefore, be 
construed strictly by Courts of Law; and its 
words, unless clearly expressed, may not be 
invested with a meaning which would have the 
effect of needlessly hampering a recognised trade, 
in putting unnecessary impediments in the way of 
legitimate enterprise. The majority who adopt 
the 8rd resolution — viz., " That no more licenses 
be granted," may repent of their option, and at 
any time after the expiration of two years may 
undo what they have done. In the absence of 
express words to that effect, I cannot hold that 
the legislature intended to prohibit persons, who 
may be aware of the change in public opinion, 
from erecting premises fit for the purposes of a 
licensed victualler in anticipation of a rescission 
of the resolution, or to prevent the licensing 
justices from granting a certificate that such 
premises fulfil the requirements of the Act. An 
investor may be well content to obtain such certi- 
cate and wait till public opinion changes, and 
1 cannot see that the Act forbids him the 
indulgence of a hope, which, as the event showed 
in this case, cannot be regarded as unreasonable. 
I am, therefore, of opinion that the justices were 
right in entertaining Anderson's application of 
the 5th April ; that they exercised a proper dis- 
cretion in adjourning it, and were justified in 
granting it; and that they were acting within 
their jurisdiction in issuing the license to Cox. I 
also think that the relator, in objecting to the 
proceedings of the justices, was merely acting as 
one of the public who opposed the granting of the 
license on general grounds, and was not a " person 
aggrieved" in any special sense; and, therefore, 
that he is not entitled es dehito justitia, even if 
the justices were technically wrong, to the parti- 
cular form of relief which he seeks. The license 
and the premises seem to me to fulfil the require- 
ments of the law, and I can see no reason, even if 
I disagreed with the proceedings of the justices, 
for disturbing a decision which has probably been 
of substantial benefit to one or more, and, so far 
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as I can see, has injured no person. Mj brother 
Chubb takes a different view of the case, but the 
judgment of the Court will be that the order is 
discharged with costs. 

Chubb, J. : This rule was granted bj me on the 
application of William Lloyd, a person entitled, 
under sec. 50 of The Ltcenging Act, as a house- 
holder within the area affected by the license 
granted for the Theatre Royal Hotel, Charters 
Towers, to object to the granting of the license. 
The rule was granted upon three grounds, 
namely : — 1. That, as on the fifth day of April, 
1893, being the diy on which the application by 
A. H. Anderson was to be heard, the premises 
referred to in the said application were within an 
area then subject to the operation of the third 
resolution of the Local Option clauses of The 
Licensing Act of 1885^ the said Licensing Au- 
thority had no jurisdiction to consider or grant 
such an application. 2. That the adjournment of 
a proceeding on the said fifth day of April by a 
Court then without jurisdiction could not confer 
jurisdiction upon the same Court as regards the 
same proceeding on the third day of May, 1893, 
as no new application with regard thereto had 
been made to the said Court, and twenty-one 
days' notice of such application, if made, could 
not possibly have been given. 3. That David 
Missingham, a member of the said Licensing 
Authority on the said third day of May, was in- 
terested in the grant of the said application, 
the said David Missingham having been then 
employed as draftsman of the building to be 
erected in accordance with the plans and specifica- 
tions referred to in the said provisional certificate. 
The material facts raising the questions of law to 
be determined are as follows: — On 5th March, 
1889, the third resolution of the Local Option 
provisions of The Licensing Act was adopted, pro- 
hibiting the issue of new licenses within the whole 
area comprised within the Municipality of 
Charters Towers, subsecs. 115, 124. Due notice 
of the resolution was given to the proper 
authorities. On the 14th March, 1893, the 
respondent, Anderson, in the prescribed manner. 



gave notice of application for a provisional certifi- 
cate for a house to be thereafter erected, and pub- 
lished the prescribed notices, subsecs. 28, 33, 
sched. 4, form 6. On the 6th April following, 
the quarterly meeting of the Licensing Authority 
was held, and Anderson's application was heard 
and adjourned to 3rd May. Between these dates, 
namely, on 22nd April, the before-mentioned 
resolution having been in force for over four 
years (form 3 sched. 7) was rescinded. On 3rd 
May a provisional certificate was granted to 
Anderson, the erection of the premises within 
three months being the only condition imposed by 
the certificate. On the 14th June the respondent. 
Cox, in the pre8cribe<l manner gave notice of ap- 
plication for a licensed victualler's lictnse for the 
same premises. All his notices stated that " a 
provisional certificate had been granted for the 
premises." The application was heard on the 
6th July, and after one or two adjournments was 
granted on the 13th July. On the 5th an objection 
to the granting of the license was taken on a 
petition previously lodged by some 49 house- 
holders, ratepayers, and others under subsecs. 
40, 41. On objection taken by Mr. Marsland, 
Cox's solicitor, the Licensing Authority held that 
as no notice of objection had been given except by 
one of the petitioners, Henry Murgatroyd, he was 
the only objector entitled to be heard. Cox's 
solicitor then put in the notices, the newspapers, 
and Anderson's provisional certificate in support 
of the application, and then objected to any 
objections being heard except — I. That applicant 
was not a fit person to hold a license. 2 That the 
house had not been erected in accordance with the 
conditions under which the provisional certificate 
was granted. These are the only objections 
allowed by subsec. 6 sec. 33. The notes of the 
proceedings before the Licensing Authority are 
neither as full nor as clear as 1 think they ought 
to be in a case like this, where justices are acting 
judicially; but it appears that the Licensing 
Authority gave effect to Mr. Marsland's objection. 
They, however, heard Mr. Costello for the objector 
on the objection taken by him as to the validity of 
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the proceedings taken in respect to the provisional 
certificate hefore the rescission of the resolution 
The grounds of the ohjection are specifically 
staled in the first four paragraphs of the petition 
which was read at the hearing So far as the 
evidence goes — no affidavit on that point having 
been fiJed for the Licensing Authority — they 
abstained from expressing any opinion on that 
objection ; but a majority after inspecting the 
premises, granted the application. It is clear, 
therefore, that their attention was fully drawn to 
the objection raised to their jurisdiction. If they 
went wrong they did so with their eyes open and 
fully warned On this statement of facts, then, 
the question that arises for decision here is 
whether the certificate for a licensed victualler's 
license granted to the respondent Cox was valid ? 
This, in my opinion, depends upon (a) whether it 
must, for its validity, depend upon the provisional 
certificate granted to the respondent A nderson, or 
(ft) whether it can be supported independently 
of the certificate ? If it can, then, whether the 
provisional certificate was improperly granted 
or not, the validity of Cox*s certificate will 
not be affected. If it cannot, then it will 
be necessary to determine whether the pro- 
visional certificate was valid or not. Now, 
the manner of obtaining a licensed victualler's 
license for premises possessing the accommoda- 
tion required and completed and fit for occupation, 
and not already licensed, is prescribed by sec. 28. 
The mode of obtaining a provisional certificate for 
premises " not completed and fit for occupation at 
the time " is prescribed by sec. 33. The applica- 
tioji under this section is to be made, and the 
procedure to be observed is the same as in the 
case of application for " new licenses," subsec. 2, 
sched. 4, form 5. If, however, the application is 
for a license for premises in respect of which a 
provisional certificate has been granted, the 
notices of application must state whether "now 
licensed or whether a provisional certificate has 
been granted in respect of it, and, if so, under 
what sign" — sec. 28 (a) (ft), sched. 4, form 1. 
Now, Cox's notices of application were in the 



form of sched. 4, form 1, and did state these 
particulars ; and on the hearing of this application 
Cox's solicitor rested on the documents that I 
have mentioned, and in particular the provisional 
certificate which had been granted to Anderson in 
respect of the same premises, and the proceedings 
which I have already stated followed. The certi- 
ficate was granted. It appears to me clear on the 
evidence that Cox's application was founded upon 
the provisional certificate, and that the Licensing 
Authority granted the certificate to Cox by the 
authority of subsec. 6 of sec. 33, and not as a 
certificate for a "new license" under sec. 28, 
which, though practically it comes to the same 
thing in the end, is yet evidently distinguished by 
the statute from a certificate under sec. 33, 
subsec. 6. This being so, can it stand without 
the support of the provisional certificate? The 
same procedure as required by the Statute was 
observed as on an application for a new license, 
with the exception I have mentioned — ^viz., the 
statement in the notices as to the granting of the 
provisional certificate — ^and the limiting of the 
objections to those mentioned in sec. 33, subsec. 
6. It is contended, however, that Cox must rely 
on the provisional certificate, because by the 
course taken the objections specified in sec. 41 — 
which would have been open on an application for 
a new license — were excluded by sec. 33, subsec. 
6, and I think that is so because by sec. 4^ objec- 
tions may be made " subject to this Act," and if 
on an application for a certificate under sec. 33, 
subsec. 6 ail the objections specified in sec. 41 
are to be open, then the provisional certificate is 
valueless, and the imperative words m subsec. 6 
of see. 33 — " shall be entitled to a certificate " — 
are rendered nugatory. I need hardly point out 
the injustice of such a construction; if, for 
instance, after the plans of a building have been 
approved of and certified — see sched. 7, form 3 — 
and the building erected in accordance with them 
the question is to be re-opened. See also objec- 
tion 6, sec. 41. To treat the references in the 
notices of application and the provisional certifi- 
cate as so much surplusage on Cox's application. 
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and 1o say that they can be dispensed with is to 
ignore the provisions of the statute. If that can 
be done where is the necessity or the use of 
getting a provisional certificate. It would be a 
farce. I think that the publication in Cox's 
notices of the statement that a provisional certifi- 
cate had been already granted for the premises 
was material, and that it was a representation 
that a valid provisional certificate had been so 
granted, and that such statement was calculated 
to mislead persons who would have been entitled 
to object under sec. 41 if the application had 
been for a new license. I think, therefore, that 
Cox's application was not an application for a 
new license, but an application for a certificate 
under sec. 33 subsec. 6, and that it, together Niith 
the provisional certificate, constituted a certificate 
for a licensed victualier's license with the mean- 
ing of sec. 124, or, in other words, that a provi- 
sional certificate is a conditional certificate for the 
sale of liquor which becomes operative when a 
certificate under sec. 33, subsec. 6 is granted in 
respect of it, and that if the provisional certificate 
is invalid, the certificate granted in respect of it 
under subsec. 6 of sec. 33 is also invalid. As, in 
my opinion, the validity of Cox's certificate 
depends on the validity of the provisional certifi- 
cate, it becomes necessary to determine whether 
the latter is valid. Then is the provisional certifi- 
cate valid ? It is clear that Anderson's application 
for the provisional certificate was made and his 
notices published, and that the Licensing Autho- 
rity entertained, heard, and adjourned the appli- 
cation, while the third resolution prohibiting the 
issue of new licenses in the area was in force. 
Sec. 124 enacts that '^if the third resolution is 
adopted it shall not be lawful for the Licensing 
Authority, after receiving information thereof, to 
grant a certificate for a licensed victualler's 
license, &c. (with an escep'ion not applicable 
here), and ** any certificate granted contrary to 
the provisions of this section shall be null and 
nd." The adjournment was on the 5th April, 
^he resolution was not rescinded until the 
f the same month. One case was cited at 



the bar for the respondents on the question of 
adjournment — Regina v. Pownall^ Law Time$ 
newspaper, June I7th last. It does not seem to 
me in point ; nor, on examination, does Ricketson 
V. Barbour (1893), Ap. Ca. 194, a case to which I 
referred during the argument, help. The question 
must be determined on the construction of the 
statute, and th(< law to be applied, I think, is that 
which governs acts done in contravention of 
statutes, and contracts connected with illegal acts. 
When a statute prohibits an act, any contract 
made respecting the act prohibited is not only 
void but illegal (Maxwell on Stat. 432 ; Bartlett 
V, Vinor, Carth. 252 ; Eedpath v. Allen, L.E. 4, 
P.C. 511). Now, a contract may be constituted 
by a number of acts, statements, or writings 
culminating in the complete contract. If an offer 
is made or an invitation is given to another to 
induce him to enter into a contract to do some- 
thing prohibited by statute, that would be an 
illegal act. Again, to wilfully disobey a statute 
by doing any act which it forbids, and which 
concerns the public, unless the statute has pro- 
vided some other penalty for such disobedience, is 
a misdemeanor at common law, and an attempt to 
commit a misdemeanor is itself a misdemeanor. 
Stephen's Dig, Art. 124, 59; Archbold 2, and 
cases there cited ; Maxwell on Stat., 494-5. It 
cannot be argued for a moment that the granting 
of a license for the sale of liquor is not an act 
affecting the public. If authority is wanting on 
the point, it will be found in Bex v. Sain^bury, 4 
T.R. 446, where it was held that an indictment 
would lie against magistrates who, in violation of 
their duty as justices, had unlawfully granted, 
and to the same person, an ale-house license 
after other justices, who had concurrent jurisdic- 
tion, had refused it Ashurst, J., with whom 
Buller, J., agreed, said, at page 457 — " What the 
law says shall not be done it becomes illegal to 
do, and is therefore the subject matter of an 
indictment without the addition of corrupt 
motives." To apply this law to the present case, 
sec. 124 in distinct and express words prohibits 
the granting of a certificate for a licensed victual- 
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ler's license as long as tbe resolution remains 
in force, and it declares ttat any certificate 
granted contrary to the provisions of the section 
" shall be null and void." The statute provides 
no penalty for disobedience to this prohibition. 
If the Licensing Authority had in fact granted the 
certificate before 22nd April, they would have 
laid themselves open, possibly, to an indictment. 
They, however, did everything but grant the 
certificate. They allowed the application to be 
made, the notices to be given, and they exercised 
judicial functions (sec. 10) upon the application 
by hearing and adjourning it while the resolution 
was in force. It is quite clear to my mind that 
they deliberately adjourned the hearing to give 
Anderson an opportunity of obtaining a poll to 
rescind the resolution. I have come to that con- 
clusion because I find no other reason for the ad- 
journment. No reason appears in their notes ; all 
that is there entered is '' application adjourned for 
one month," for what, or on whose application, or 
whether of their own motion, is not stated. When 
they next sat the certificate of the Eeturning 
Officer declaring the rescission of the resolution 
was put before them ; then they granted the pro- 
visional certificate. The inference seems irresis- 
tible that they knew on the 5th April that they 
had no jurisdiction to grant the certificate, and so 
gave the adjournment to see if meantime the 
resolution could be rescinded. This is very like 
what was recently attempted in the ttoyal Bank re- 
construction, when Mr. Justice Harding was asked 
and refused to adjourn the hearing till Parliament 
had passed an Act to get over the difficulty, 6 
Q.L J. 83. The difference between that case and 
this is that his Honour had jurisdiction to adjourn, 
whereas the Licensing Authority had not. The 
impropriety of such a course as was taken here is 
beyond question. Now, there is a well known 
rule of construction of a statute, which is that it 
is the duty of a judge to make such a con- 
struction as shall suppress all evasions for the 
continuance of the mischief — Magdalen College 
case 11, rep. 716. To carry out efiectually the 
object of a statute it must be so construed as to 



defeat all attempts to do or avoid in an indirect 
or circuitous manner that which it has prohibited 
or enjoined. — Bac. Abr. Stat. J. — Com. Dig. 
Parlmt , E. 28. Quando aliquid prohibetur, pro- 
hihetur et omne per quod devenitur ad illud. 2 
Inst., 48 — see Sf as well on Stat., 133. Before a 
license can be granted all the prescribed prelimi- 
naries as to notices, time, etc., must be complied 
with. These things are part of the procedure, and 
are conditions precedent to the granting of the 
license, and the jurisdiction of the Licensing 
Authority, like that of any other judicial tribunal 
must be in existence at the date of the commence- 
ment of the proceedings. No application can be 
made nor notices given, nor time run, nor any pre- 
scribed act done, in respect of the license while the 
prohibition is in force. The jurisdiction of the 
Licensing Authority was suspended, and Anderson 
could not give lawful notice of his application, nor 
could the Licensing Authority lawfully receive it 
earlier than the 22nd April, the date of the rescis- 
sion of the resolution, nor could the Licensing 
Authority lawfully hear the application until the 
next quarterly meeting after twenty-one days' 
notice of the application, which in this case would 
have been July, the earliest date at which Anderson 
could obtain his provisional certificate. The pro- 
ceedings were, in my opinion, an ingenious but im- 
potent attempt to evade the statute. The I iicensing 
Authority acted without jurisdiction, and both the 
provisional certificate and the certificate for the 
license were in the words of the statute, " granted 
contrary to the provisions of the section" and 
'* null and void." In the view I have taken of the 
first two grounds of the rule, I do not think it 
necessary to consider the third ground. It was 
taken for the first time on the application for the 
rule. Before holding that Mr. Missing ham was so 
pecuniarily interested or otherwise biased in the 
matter as to have been incompetent to sit on 3rd 
May, when the provisional certificate was granted, 
I should require further evidence, further argu- 
ment, and further consideration of the authorities, 
and of the question behind this, whether, assuming 
he were, the decision of the Licensing Authority, 



16 



THE QUEENSLAND LAW JOURNAL. 



1894. 



wbicK was on that day composed of six justices 
(including himself) was vitiated for that reason. 
I express no opinion on that point. Then ought 
the writ to issue ? It was strongly urged for the 
respondents, especially Cox, that in this case the 
writ was not ex debito justitieB^ but discretionary 
on the ground that Lloyd was not a "party 
aggrieved" but only interested as one of the 
public and no more (fi«y. v. JJ^ Surrey ^ 
L.R. 5, Q.B. 466), and on that assumption to 
order the writ would be a hardship on Cox, who 
was an innocent party misled by, and relying on, 
the provisional certificate. If I thought that and 
had such a discretion I might be disposed to 
exercise it. It is, however, beyond question that 
Cox accepted the license with his eyes open, and 
with full notice of the objection to the provisional 
certificate. When that was brought to his notice 
he might have withdrawn his application and have 
made a fresh one for a new license, apart from the 
provisional certificate. Perhaps as all the 
objections in sec. 41 would have in that case been 
open, he did not care to risk that. He preferred 
to chance the provisional certificate, and must 
take his chance. So far as I am concerned 
it is unnecessary to decide the point. If I 
am bound to determine it I am prepared to 
hold that Lloyd is a party aggrieved. For 
these reasons, I think the writ should go, and I 
find sufficient authority for it in Reg. v. Yaldvoyriy 
3 Q.L. J. 144, where the Full Court granted against 
a Licensing Authority, on the application of a 
ratepayer . and voter, the relief asked here. I 
think the order should be made absolute against 
all the respondents, and — excepting the Licensing 
Authority — with costs. The order should follow 
the order in Regina v. Yaldwyn — viz , to bring up 
the order which the Licensing Authority made for 
the issue of the certificates, and then the certifi- 
cates, and that on their being brouglit up they be 
quashed by force of the rule without further order. 

Jameson asked whether the order included the 
costs of the Crown. 

CooPEB, J. : Yes ; the order is discharged with 
costs. 



Chubb, J. : The practice was here, and it had 
been in Brisbane, not always to ask for costs when 
applying for a rule nisi; but when issuing the 
order to insert "with costs" when costs were 
wanted. This point was discussed at the last 
sittings of the Full Court in Brisbane, and was 
held to be wrong. In future when counsel come 
to ask for a rule nisi they should ask for costs 
if costs are wanted. Magistrates need not appear 
unless costs are asked for against them in the 
rule. 

From this order the appellants appealed to the 
Full Court at Brisbane. 

Ainy, for the appellant, contended that the 
Bench had no jurisdiction on oth April, and 
should have dismissed the application. Pro- 
ceedings should have been taken de novo on drd 
May. There was absolute proof that at the 
time he sat on the bench Missingham was in the 
employ of the person for whom the license was 
applied for, as he was the architect of a building 
adjoining the hotel, and which was for all interests 
and purposes part of the hotel. R. v. Justices of 
Kent, 44 J. P., 298 ; Murphy v. Ithaca Divisional 
Board, 3 Q.L.J., 86. The appeal should be 
upheld and costs given against the respondents 
and the justices. 

Byrnes, A.G,, and Jodrell, for the respondents 
Anderson and Cox, submitted that a provisional 
certificate was not a certificate for the sale of 
liquor at all. The mere form of the certiiicate 
could not be taken to override the plain meaning 
of the Act. The magistrates had power to adjourn 
the application as they could any other busi- 
ness. Queen v. 'Pownall (1893), 2 Q.B , 158. 
[Gbiffith, C.J. : If they had no authority to 
entertain the application, could they adjourn it ?J 
It was the abcjolute duty of the magistrates to 
entertain the application. Queen v. Justices of 
Anglesea (1892), L Q.B, 850; R. v. Justices of 
West Riding, 2 Q.B., 331. Missingham was not 
interested. All he did was to erect the outside 
walls of a building, inside which a public house 
was afterwards put. Otherwise any architect 
who drew plans would be disqualified. 
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Leeper^ for the justices, opposed the application 
for costs, and submitted the justices should have 
their costs from the appellant, whatever the result 
might be. 

King^ in reply as to power of adjournment, 
cited Pahijf on Summary Oonvieiions, 803; and 
Queen v. Justices of Wsstmoreland, L.E., 3 Q.B., 
457. 

Q-BiFFiTH, C.J. : This was an application for a 
'writ of certiorari to bring up, for the purpose of 
quashing them, two certificates granted by the 
Liicensing Authority at Charters Towers— the 
first a provisional certificate granted on the 3rd of 
May, and the second a certificate founded upon it 
and granted on the 13th July— authorising the 
issue of a licensed victualler's license in respect 
of premises at Charters Towers. The notices of 
application for the provisional certificate were 
given for the 6th April, on which day the 3rd 
resolution under Part VI of The Licensing Act of 
1885 was in force in the area in which the pre- 
mises are situated. On that day the licensing 
justices adjourned the application for a month. 
Punng the interval the resolution was rescinded 
by a poll of the ratepayers, and on the 3rd of 
May the application was considered and the pro- 
visional certificate was granted, three months 
being allowed to comply with the conditions 
imposed by the justices. 

The rule was granted on the grounds (1) that 
on April 5th, when the application first came on 
for consideration, the justices had no jurisdiction 
to entertain it, and that they could not acquire 
any jurisdiction by an adjournmei^t to a day when, 
as it turned out, the statutory prohibition was no 
longer in force ; and (2) that one of the justices 
was disqualified by interest. The relator is a 
householder residing within half a mile of the 
premises in question, and was consequently en- 
titled under sec. 40 of the Act to object to the 
grant of the license. Iq opposition to the rule, 
it was contended that the relator was not a person 
aggrieved who could claim a writ of certiorari ea 
dehito justitiw^ and that, as this writ is not 
granted as of course, the Court would not act at 



his instance. In answer to the objection of 
interest on the part of one of the justices, an 
affidavit was put in to which I will refer pre- 
sently. It was also contended that, although 
sec. 124 of the Act forbids the granting of a final 
or definitive certificate for a license while the 
third resolution is in force, it does not forbid the 
grant of a provisional certificate; and further 
that, even if it does, yet, as the prohibition was 
not in force when the provisional certificate was 
actually granted, the notices might be considered 
as given foi; the later date, and that the certificate 
was therefore valid. On the argument at Towns- 
ville, Cooper, J., was of opinion that the prohibi- 
tion in sec. 124 did not extend to provisional 
certificates, and further that, if it did, the relator 
was not entitled to the writ ex dehito justitia^ 
and that it ought not to go on his application. 
Chubb, J., was of a contrary opinion on both 
points, and thought also that the justices had no 
greater power on the day to which the application 
was adjourned than they had when it first came 
before them. As to the objection on the ground 
of interest. Cooper, J., thought that it failed. 
Chubb, J., was not prepared to decide it without 
further evidence and argument. In this difference 
of opinion the judgment of Cooper, J., as the 
senior judge, prevailed, and the rule was dis- 
charged. I am of opinion that a person who has 
under the Act a statutory right to be heard as an 
objector before the Licensing Authority upon an 
application for a license is in a position analogous 
to that of a party to an action, and is entitled to 
be heard in this Court for the purpose of making 
any objections that this Court can entertain to 
the validity of the proceedings before the justices. 
I think also that he has a special interest as 
distinguished from the general interest of all Her 
Majesty's subjects (E, v. Justices of Surrey, L.B., 
5 Q.B., 466). I think, therefore, that this answer 
to the application fails. 

A more important question is the jurisdiction 
of the licensing justices to deal with an applica- 
tion for a provisional certificate while the 3rd 
resolution is in force. On this two points arise — 
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first, whether the justices had jurisdiction on the 
5th of April, and secondly, if they had not, 
whether they had jurisdiction on the 3rd of May 
to deal with the adjourned application. I infer 
from the judgments of both the learned judges at 
Townsville that the question was presented to 
them as one of illegality rather than as a question 
of mere invalidity or nullity. I am disposed to 
think that it is not necessary to regard it in this 
light. It is sufficient if the act of the justices 
was unauthorised by law. I would observe also 
that the term "jurisdiction" appears to me to 
have been used in the course of the case in 
dilPerent senses. In one sense licensing justices 
have jurisdiction to entertain any application for 
a license. They are the only tribunal to which 
the application can be made. And, if an applica- 
tion comes before them which for any reason 
they cannot lawfully grant, they have authority 
to refuse it. So. if a question arises whether the 
grant of an application is warranted by law, they 
have authority to inquire into that question. But 
their jurisdiction, using the term in this wider 
sense, although it is exclusive, is limited and 
trammelled by the statute. And if in the at- 
tempted exercise of their jurisdiction they exceed 
the appointed limits, their act is invalid. This is 
sometimes called acting without jurisdiction or 
in excess of jurisdiction. The real question for 
consideration is whether what they did was autho- 
rised by law. Had, then, the justices authority 
on the 5th of April to entertain and grant an 
application for a provisional certificate? The 
answer to this question depends on the construc- 
tion to be put on sec. 124 of The Licensing Act. 

There are certain well known and recognised 
rules for the interpretation of statutes by which 
in my judgment this Court is as much bound as 
by The Acts Shortening Act or the rules of 
grammar. It is, I think, to be assumed by the 
Court that the Legislature is aware of these rules, 
and that in framing Acts of Parliament it acts on 
the corresponding assumption that this Court 
equally recognises and acts on them. I know 
that in practice the Legislature does act on that 



assumption. If the same rules are not followed 
by the framers and the interpreters of the law, 
nothing but confusion can result. A rule which 
has been called the " golden rule " is thus stated 
by Parke, B., in Perry v. Skinner, 2 M and W., 
at page 476 : "The rule by which we are to be 
guided in construing Acts of Parliament is to look 
at their precise words and to construe them in 
their ordinary sense unless it would lead to any 
absurdity or manifest injustice, and, if it should, 
so to vary and modify them as to avoid that 
which it certainly could not have been the inten- 
tion of the legislature should be done.*' The 
same very learned judge stated the rule in prac- 
tically the same terms in the case of Becke t. 
Smith (2 M. and W., 195), and again when Lord 
Wensleydale, in the case of Gray v. Pearson 
(6 HL., 106; 26 L.J., Ch., at p. 481). The 
canon of construction adopted by the House of 
Lords in the Sussex Peerage Case (11 CI. A F., 
143), is: "The only rule for the construction of 
Acts of Parliament is that they should be con- 
strued according to the intent of the Parliament 
that passed the Act. If the words of the statute 
are in themselves precise and unambiguous, no 
more can be necessary than to expound those 
words in their natural and ordinary sense. The 
words themselves alone do in such cases best 
describe the intention of the lawgiver, but if any 
doubt arises from the terms employed hj the 
legislature, it has always been held a safe means 
of collecting the intention to call in aid the ground 
and cause of making the statute.*' Lord Esher, 
M.B., in the case of B, v. Judge of City of London 
Court (1892, 1 Q.B., 278), says, at p. 290: "Id 
my opinion the rule has always been this — If the 
words of an Act admit of two interpretations then 
they are not clear, and if one interpretation leads 
to an absurdity, and the other does not, the Court 
will conclude that the legislature did not intend 
to lead to an absurdity, and will adopt the other 
interpretation." He goes on to point out that 
this does not mean that when the meaning of 
general words is (if you look at them by them- 
selves) clear, that determines their constractiyn 
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at onoe, if from other parts of the Act it 
appears that thej were intended to have a dif- 
ferent meaning. In my opinion the Court will 
not be astute to discover an ambiguity, and a for- 
tiori will not do so merely to find a possible 
interpretation which would lead to an absurdity. 
Again: *'When words are capable of a twofold 
construction, whether in deeds, or wills, or 
statutes, the rule is to adopt such an interpreta- 
tion ut res magis valeat quam pereat ; ' but this,' 
says Story ^ ^ is a mere rule of common sense ' '* 
{Dwarris on Statutes, 568). 

This I understand to mean that in cases of 
ambiguity that construction will be adopted which 
will further the manifest intention of the Legis- 
lature. I proceed to apply these rules to the 
interpretation of sec. 124. Some other subsidiary 
rules I will refer to afterwards And first as to 
the intention of the Legislature. The Licensing 
Act establishes a tribunal called a Licensing 
Authority for the purpose of dealing with appli- 
cations for licences for the sale of liquor. In the 
case of licensed victuallers' licenses they are 
required to take into consideration two different 
matters — (I) the suitability, both as to locality 
and construction, of the premises in respect of 
which the license is sought, and (2) the personal 
fitness of the applicant to be the holder of a 
license. If the premises are already in existence 
both matters are considered together, and, if the 
Licensing Authority are satisfied, they grant to 
the applicant a certificate which without more 
entitles him to obtain a license from the Trea- 
surer (sec. 51). If the premises are not com- 
pleted, the matters of the suitability of the 
premises as to locality and also the suitability as 
to the proposed mode of construction, are first 
decided (sec. 33) ; and, if they are decided in 
favour of the applicant, a certificate is issued, 
which finally concludes these matters. The ques- 
tion of the fitness of the applicant stands over for 
a further application made on the completion of 
the premises, when, if the bench are satisfied of 
his fitness, they issue a further certificate, which 
entitles him to a license (ib.) It appears, there- 



fore, that a licensed victualler's license may be 
issued in pursuance either of one decision of the 
Licensing Authority or of two separate decisions 
made at different times. In either case the de- 
cisions are embodied in and evidenced by certifi- 
cates. There may thus be two certificates in the 
case of a license of this kind, or one only. If 
there are two, the final one is in form the same 
as if there were only one, but it is based upon 
and derives its existence from the former. I turn 
now to Part VI of The Licensing Act, in which 
sec. 124 occurs. This is a separate part of the 
Act dealing with a single subject — commonly 
called " Local Option." The intent of the Legis- 
lature is plainly expressed to be to allow the sale 
of intoxicating liquor to be controlled by the rate- 
payers. They may, by a poll taken in the 
prescribed manner, ortiain as to the area affected 
by the ordinance (which is called a resolution), 
that the sale of liquor shall be altogether pro- 
hibited, or that the number of licenses shall be 
reduced to a specified number, or that no new 
licenses shall be granted. The resolutions them- 
selves are couched in ordinary language, and no 
ordinary person can fail to understand their 
intention. What is the meaning of saying that 
no new licenses shall be granted ? Without the 
aid of any formal rule of construction, I should 
suppose the meaning to be that, as no new licenses 
can be granted, applications for them, which 
would be futile, are not to be entertained, and 
that the whole business of applying for and 
granting licenses is to stop. There is, however, a 
recognised rule of construction, cited by Chubb, 
J. Quando aliquid prohibetur, prohibetur et omne 
per quod pervenitur id illud, which is, 1 think, 
like another already quoted, a mere rule of 
common sense. If this rule applies, the meaning 
which I should attach to the words is not only the 
apparent but the necessary meaning. 

The intent of the Legislature being thus ex- 
pressed, the Act goes on to state in formal 
language how effect is to be given to the ordin- 
ances of the ratepayers. Sec. 124 deals with the 
case of the 3rd resolution, and provides that if 
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that resolution is adopted it shall not, while the 
resolution is in force, be lawful for the Licensing 
Authority, after being informed of it, to " grant a 
certificate for a licensed victualler's license or wine- 
seller's license to any person for the sale of liquor 
in any house or premises within the area " which 
is not already licensed, and that any certificate 
granted contrary to the provisions of the section 
shall be null and void. I proceed to inquire what 
is the plain, ordinary meaning of these words, and 
whether they are precise and unambiguous, and, 
if they are ambiguous, which interpretation is 
most in accordance with the plain intention of the 
Legislature as expressed by the context, and 
whether any of the suggested interpretations 
leads to an absurd result. The ordinance to which 
effect is to be given is " that no new licenses shall 
be granted." As licenses are granted as the 
result of applications to the Licensing Authority, 
the prohibition is naturally addressed to that 
authority. If this were all that had to be con- 
sidered, the section might have run, " It shall not 
be lawful to grant a license to any person." 
This prohibition would, however, be too large, as 
it is not intended to apply to all kinds of licenses, 
or to all localities under the jurisdiction of the 
Licensing Authority. The licenses intended are 
for the sale of liquor, and do not include billiard 
licenses. Thus we get the words " for the sale of 
liquor." Again, it is not intended to include 
packet licenses: hence the further limitation, 
" for a licensed victualler's license or wine license." 
There remains the limitation as to area and to 
houses not already licensed. Hence the words 
"in any house or premises unless, Ac." The 
Licensing Authority does not, however, grant 
licenses but certificates for licenses. The prohibi- 
tion is therefore made to read : " It shall not be 
lawful . . to grant a certificate for a licensed 
victualler's license, Ac." 

The same result will be arrived at if we consider 
the sentence as built up from the beginning. 
**It shall not be lawful to grant a certificate 
for," not any kind of licenses, but "a licensed 
victualler's license or wineseller's license," as 



distinguished from packet licenses and billiard 
licenses, " for the sale of liquor in any house or 
premises within the area, unless, Ac." The use of 
the words " for the sale of liquor " to connect the 
word "license" with the words describing the 
premises to which it extends is natural, both 
because licenses are, in fact, for the sale of liquor, 
and because they authorise it in so many words. 

This seems, then, to be the ordinary and natural 
construction of the section. It is suggested, 
however, that the words " for the sale of liquor " 
are grammatically an adjectival qualification of 
" certificate." 

For the reasons given, I think that they are 
merely words of conjunction connecting "license" 
and " house or premises," and, together with these 
latter words, forming an adjectival qualification 
of the word " license." So far, then, I am unable 
to see any difficulty in the construction of the 
words used. What is prohibited is the grant of a 
certificate for a licensed victualler's license or a 
winesel}er*B license. Nor, so far, can I see 
any ambiguity. The next step is to inquire what 
is a certificate for a licensed victualler's license, 
and to see whether the inquiry raises any 
ambiguity. For this purpose it is necessary to 
refer again to the sections of the Act dealing with 
applications for licenses. When an application 
for a license is finally granted, a certificate ia to 
be issued " in such one of the forms in the fifth 
schedule " as is appropriate, on receipt of which 
the Treasurer is to issue the license authorised by 
it Cs. 51). The form appropriate to a licensed 
victualler's license is the first form. When a 
provisional certificate is granted, then, upon the 
performance of the conditions specified in it as to 
the building, and on application by the holder or 
any other person within the time limited by the 
certificate, the licensing authority is bound to 
grant a certificate " for a license in the first form 
in the fifth schedule" (sec. 83, subsec. 6), unless 
the applicant is an unfit person. 

There are, therefore, two kinds of certificates 
which may be issued In the case of licensed 
victuallers' licenses, which are described respec- 
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tively M "a certificate in the first form in the 
fifth schedule" and "a provisional certificate." 
In the case of a wineseller'a license there is only 
one. The question to be answered is: ^'Is a 
provisional certificate a certificate for a licensed 
victualler's license, within the meaning of sec. 124." 
It certainly is a certificate, and it is a certificate 
tending or looking to a licensed victualler's 
license. Unless, therefore, the words " for a 
licensed victualler's license" are intended to 
exclude a provisional certificate, granted with a 
view to a licensed victualler's license, the section 
literally applies. What reasons can be suggested 
for such an exclusive meaning? In section 83, 
where both kinds of certificates are referred to in 
contradistinction to one another, the one is called 
a provisional certificate and the other "a certi- 
ficate for a license in the first form in the fifth 
schedule." If any inference is to be drawn from 
this language it certainly is not that a provisional 
certificate is not a certificate for a licensed 
victualler's license. It is suggested that the 
certificate intended is described as a certificate for 
the sale of liquor, and that a provisional certi- 
ficate is not a certificate for the sale of liquor. 
1 have already dealt with that argument, but 
conceding, for a moment, that the grammatical 
construction of the sentence permits such an 
interpretation, I ask what is a certificate for the 
Bale of liquor and where is it elsewhere referred 
to. I cannot find that the term is anywhere used 
in the Act. There are, however, some certificates 
that may be granted under the Act, which, in 
terms, authorize the sale of liquor. These are 
certificates for the transfer of a license from one 
person to another ; certificates for the removal of 
a license from one house to another ; certificates 
authorizing a licensee to sell liquor in temporary 
premises when the licensed house is destroyed by 
fire or tempest ; and certificates, for carrying on 
the business in the event of the death, insolvency, 
or insanity of the licensee. All these, however, 
authorize the sale of liquor by virtue of a sub- 
sisting license, and are in no sense '' certificates 
for a license." But if the term *' c*Ttificate for 



the sale of liquor " has any meaning, it wotdd 
naturally apply to one of them. This meaning is, 
however, excluded by the context. A certificate 
granted in respect of existing premises, on the 
other hand, does not purport to authorize the sale 
of liquor, and cannot, for any reason that I can 
apprehend, be properly described as a certificate 
or the sale of liquor, any more than a provisional 
certificate can be so described. The term may, 
no doubt, be applied in an inexact sense to both 
kinds of certificates, inasmuch as both lead to the 
authorization of the sale of liquor. Moreover, if 
the words " for the sale of liquor " are to be used 
immediately with the word ** license," as words of 
qualification or limitation, they must be so used 
after that word in both places, in which case we 
should get *' a certificate for a licensed victualler's 
license for the sale of liquor, or a certificate for a 
wineseller's license for the sale of liquor." In the 
second member of the sentence, these words 
would be tautological and meaningless. 

It must be contended that the words " a 
certificate for a licensed victualler's license or 
wineseller's license for the sale of liquor in 
any house," &c., are equivalent to "a certificate 
for a licensed victualler's license in the first form 
in the fifth schedule, or a wineseller's license, in 
respect of any house," &c. Surely this is not the 
ordinary or natural construction of the words. 

I am unable to see why, there being documents 
which the expression (if it is to be found in the 
section) would properly and accurately describe, 
but to which it clearly does not refer, it should, 
by a forced construction, be made to refer to 
another class of documents which it does not accu- 
rately describe, and to which no reference is to be 
found except by adopting that forced construction. 

On the other hand the ordinary grammatical 
meaning of the term " certificate for a licensed 
victualler's license" appears to be a certificate 
conducive to (Johnson) or leading to (Imperial 
Dictionary) a license, or a certificate, the effect of 
which, if valid, would be to authorize the grant 
of a license. And, there being two kinds of such 
certificates, why should the meaning of the woi-d 
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certificate be limited to one of the two kinds ? It 
appears to me that the most that can be said for 
the contention is that the term " certificate for a 
licensed victualler's license '* may be ambiguous, 
and that, although it is a general term, it is possible 
that it only refers to one of the two kinds of 
certificate. Conceding, for the sake of argument, 
that this ambiguity, which is in my opinion only 
raised by a forced construction of the language of 
the section, really exists, and applying the rules 
applicable to such cases, I ask which of these 
constructions will give effect to the plain intention 
of the Legislature ? Will either of them lead to 
an absurd result? I have already shown that a 
provisional certificate is a conclusive decision as to 
the suitability of the premises. The authority of 
the Licensing Bench in dealing with the second 
application is thus limited, part of that authority 
having been already finally and conclusively 
exercised by the bench when it granted the 
provisional certificate. The authority which 
remains is of an almost formal character, being 
limited to seeing that the conditions already pre- 
scribed by the Bench as to the building have been 
complied with, and that the applicant is of good 
character. It seems to me to be plain that in such 
a case the substantial judicial authority of the 
Licensing Bench is exercised and exhausted by the 
provisional certificate, and that the final certificate 
is in substance granted then, and not on the 
second application when their power is limited to 
dealing with matters of formal proof. 

The provisional certificate is, in substance, and 
very much in form, " a certificate for a license " 
to come into effect upon the performance of con- 
ditions subsequent, not depending in any way on 
the bench which formally declare that effect. If 
the opinion of Cooper, J., is right, a bench which ad- 
mittedly cannot grant a final certificate for a license, 
can nevertheless, by a judicial act, effectually com- 
pel it to be granted at a future time. What is 
the difference in substance between adjudging a 
thing to be done now, and adjudging finally and 
without appeal that it shall be done at a future 
time upon the happening of a contingent event ? 



Observe the extraordinary results that would 
follow from giving effect to this contention. 
S. 124 forbids the licensing justices to grant a 
certificate for a license so long as the 3rd resolutioD 
is in force. If they may nevertheless grant pro- 
visional certificates, they may begin to do bo im- 
mediately after the passing of the resolution, for 
the prohibition is as effectual, and their power ii 
as extensive, at one period of its operation as st 
another. And although the law has declared that 
no new licenses ore to be granted in the area, tkj 
may go on declaring, in effect, that licenses ought 
to be granted, and shall be granted, if the resolu- 
tion ceases to have effect. They may make such 
decisions in respect of an indefinite number of 
premises. And this power may be exercised so as 
to bring their decision into effect at any future 
date ("provided that the resolution has in the 
meantime been rescinded) when they may no 
longer be licensing justices, and notwithstanding 
that the Licensing Authority of that day may 
think that the license should be refused. 

Moreover, during the operation of the third 
resolution, the Licensing Authority, having no 
power to grant a final certificate for a license, has 
no real sense of responsibility. It can only deal, 
if it can act at all, with a hypothetical state of 
things which may or may not come into existence. 
I have always unierstood that two of the essential 
conditions of a binding judgment of any court are 
the existence of real parties and a real existing 
lis. This Court declines to deal with hypothetical 
cases ; I think that inferior courts have no power 
to do so in the absence of express statutory 
authority, and that if an application is made to an 
inferior court for what is in effect a judgment that 
in the event of some event happening in the future, 
the happening of which is quite uncertain, the ap- 
plicant shall be entitled to certain rights, the 
Court has no jurisdiction to give any such judg- 
ment. What would be thought of an action in 
this Court for a declaration that when an Act of 
the Legislature is repealed the plaintiff will be 
entitled to an estate ? 

Suppose the power of this Court to make a 
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decree for a dirorce were suspended bj statute, 
could the Court during the suspension of this power 
make a valid decree nisi ? If not, why not ? I 
cannot see any distinction in principle between 
such a case and that now under consideration. 

I think that something more than an ambiguity 
must be shown before the Court can hold that the 
Legislature intended a result which appears to me so 
absurd. And, if the ambiguity exists, I think that 
the absurdity of this result plainly indicates that 
the interpretation which would lead to it is to be 
rejected. 

For all the^ reasons I am of opinion that the 
words ** certificate for a licensed victualler's 
license" in sec. 124 include a provisional license. 

Apart, however, from the mere question ot 
verbal construction, and assuming the actual 
words not to include such a license, £ am of 
opinion that the maxim '* quando aliquid prohi- 
betuTy Sfc.y^ already cited, and the rules that a 
Court will not use a power which it has for the 
purpose of indirectly exercising a power which it 
has not {Fer Pollock, C.B., in Attorney- General 
Y. Bovei, 15 M. A W., at p. 71), and that what 
cannot be done per directum shall not be done 
per obliquum (Per Kenyon, C.J., 8 T.K., 301), 
irresistibly lead to the conclusion that while the 
3rd resolution is in force the Licensing Authority 
is prohibited, by necessary implication, from giving 
any judgment or doing any judicial act which 
would, if valid, operate either then or at any 
future time to confer on any person a right to a 
certificate which they are themselves prohibited 
from granting. To apply the words of Lord 
Northington (quoted by Buller, J., in 2 T.R., at 
p. 262) : " If these modifications are to be allowed, 
as the law is a system of wisdom it would allow 
it by direct limitation, but to say this cannot be 
done by direct limitation, and yet to say the thing 
may be done by I know not what magic, would 
make it a system of puerility and jargon." For 
these reasons I am of opinion that on the 6th of 
April the Licensing Bench had no authority to 
entertain or grant an application for the pro- 
visional license. 



1 have dealt with this point at some length , because 
it appears to me that the contrary opinion reduces 
the Local Option provisions of the Act to an absur- 
dity, and also from respect to the opinions of my 
brother judges who differ from me I unfeignedly 
regret that there should be such a difference of 
opinion on the construction of this statute. " I 
have endeavoured," to use the words of Lord 
Westbury (Re Mew & Thome, 31 L J , Bank- 
ruptcy, at p 88), '^ as far as it is possible for one 
who wrote the words, and knew the meaning he 
intended to convey, to divest my mind of all 
impressions received from the past, and to con- 
sider the language as if it were now presented to 
me for the first time," but 1 have been unable to 
bring myself to doubt that the meaning of the 
Legislature, as expressed in the words of the Act, 
is as I have interpreted it. Indeed, I did not 
understand the contrary construction to be 
seriously urged at the Bar, although I believe it 
has commended itself to my learned brothers. 

I have had more difficulty on the question 
whether, the resolution having been, as it hap- 
pened, rescinded before the 3rd of May, the 
Bench could then act on the notice of application 
given for the 6th of April, a day on which they 
could not act on them. 

But if the view that the Bench on the 5th of 
April had no jurisdiction to entertain the applica- 
tion — i.e., could not do so without disobeying the 
law — is correct, I do not think that they could 
put themselves in a more efficient position by an 
adjournment (JB. v. Justices of Oxfordshire, 1 
M. A S., 448). 

The case of i2. v. Foumall (1893) 2 Q.B. 168, 
and the cases which it followed, turned upon the 
language of a section substantially the same in 
terms as sec. 28 of The Licensing Act. 

It was held that, having regard to the other 
facts shown to the Court as to the manner in 
which licensing business was ordinarily conducted, 
the expression ^^ twenty-one days before applying 
for a license," must be taken to mean twenty-one 
days before the day on which the application was 
actually made. J do not think that these decisions 
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apply to a case where, on the daj for which the 
notice is given and when it is adjourned, the 
'Bench are prohibited by law from entertaining it. 
I think, further, that the true construction of 
sec. 124 of The Licensing Act is that, while the 
third resolution is in force, the whole jurisdiction 
of the licensing authority with respect to the 
granting of new licenses is suspended, and that 
any proceedings taken with a view to the exercise 
of that jurisdiction are, so to say, coram nonjudice. 
No one was bound to pay any attention to them 
or to put in any objection. It follows, in my 
judgment, that the provisional certificate granted 
on third May was invalid. 

When the further application came before the 
licensing authority, it was sought to raise objec- 
tions on several of the grounds specified in section 
41, amongst others, an objection to the character 
of the building, and the objection that the require- 
ments of the locality did not justify the grant of 
the license. The Bench, however, held that they 
were precluded by the provisional certificate from 
entertaining these objections. And in this, I 
think, they were right, if the provisional certifi- 
cate was valid. This circumstance shows that in 
substance though not in form the license was 
granted on the first application and not on the 
second. 

I proceed to deal with the objection of interest 
on the part of one of the justices who granted the 
provisional certificate. 

The material facts are as follows: — The build- 
ing, of which the licensed premises form part, is 
a large oblong wooden building, 140 feet long by 
66 wide, constructed for the purposes of a theatre 
or public hall. At the end furthest from the 
street there is a stage which occupies 34 feet 
of the length. The gallery of the hall extends 
from the street front for a distance of 26 feet. 
The space underneath this gallery, which is divided 
by wooden partitions into rooms, forms the 
premises in respect of which the license was 
granted. The name of one of the justices, Mr. 
Missingham, who is also Mayor of Charters 
Towers, and ex officio a member of the Licensing 



Authority, appears on the plan of the hall in such 
a manner as to indicate that he was concerned in 
its erection as draftsman or architect. The 
owner of the premises is William Go ugh. He 
and Missingham have made a joint affidavit from 
which it appears that Missingham was employed 
by Gough to superintend on his behalf the erection 
of the hall. 

They say that Missingham was not employed a« 
draftsman of the building to be erected in ac- 
cordance with the plans, Ac, referred to in the 
provisional certificate, except as to the outer walls ; 
that he had nothing to do with the preparation of 
the plans for the licensed premises ; and that, ex- 
cept as to the outer walls of the licensed premisea, 
which are said to be a continuation of the walls of 
the hall and had to be erected as part of those 
outer walls, irrespective of any granting of a 
license, he had nothing to do with the licensed 
premises. They also say that the outer walls of 
the licensed premises were furnished before the 
grant of the provisional certificate, and that the 
contract for the licensed premises was sepwate 
from that of the hall. As, however, all that had 
to be done with regard to the licensed premises^ 
inside the outer wall, was to put up some wooden 
partitions and fittings, I understand the reference 
to be to that work. I cannot dissociate the space 
under the gallery from the rest of the building. 
The whole seems to have been a single Enterprise, 
the theatre being the principal and the licensed 
premises a mere accessory. 

One of the principal questions for the con- 
sideration of the Licensing A uthority on the ap- 
plication for a provisional certificate was the 
suitability of the building for a licensed house. 
It is clear that they could not have required any 
alteration in it without disturbing the dimensions 
and arrangements of the hall, and that Gough was 
materially interested in getting a favourahle 
decision on that point.. At the time of the appli- 
cation Missingham was employed by him for the 
purpose of superintending the erection of the 
hall. Under such circumstances can Missingham 
be considered to have been an independent and 
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unbiassed person capable of acting judicially in 
the matter of considering the suitability of the 
building, or was he disqualified ? 

Apart from his position as a member of the 
Licensing Authority, what was his duty to Gough ? 
To see the building erected in accordance with the 
contract plans and specifications, and in the event 
of any alterations being made, to see that they 
interfered as little as possible with contract 
designs, and were carried out with as little ex- 
pense as possible to his employer. And this duty 
continued as long as his employment existed, that 
is, until the building was finished. 

What was his duty as a member of the Licens- 
ing Authority ? To disregard all those considera- 
tions, and look only to the interests of the public. 
Tt is clear that no alteration in i;he structure of 
the premises proposed to be licensed for the 
purpose of securing better ventilation or greater 
privacy for lodgers could have been required by 
the Licensing Authority without involving serious 
structural changes in the hall, and possibly large 
expense to Gtough. And the nearer the approach 
to completion the greater would be the expense of 
any alterations. " Every person having a personal 
interest in any litigation, or having a direct or in- 
direct motive for desiring a particular decision to 
be come to, should abstain from putting himself in 
such a position as that, unconsciously to himself, a 
bias adverse to the administration of justice might 
take possession of his mind." {R, v. JuMticei of 
Great Yarmouth, 8 Q.B.D., 625). 

This principle is acted upon, as pointed out by 
the Court in that case, in dealing with the rela- 
tions of principal, and agent, and applies equally 
to the administration of justice. In B, v. Ju9tiee$ 
of Cumberland (58 I.T., 481) the rule is thus 
stated by Mathew, J. : — " The rule of law is that 
when a magistrate takes such a real interest in the 
subject matter of the litigation as to make a real 
bias reasonably probable, he is disqualified from 
sitting as a magistrate." In the present case it 
appears to me that Missingham's duty to his em- 
ployer conflicted, as long as his employment 
lasted, with his duty to the public, and that a 



real bias was therefore, to say the least, reason- 
ably probable. Put the question in its simple 
form. Is a foreman of works of a hall or a 
theatre an independent judge on the question 
whether part of the building should be used as an 
hotel without alteration of the plan ? The 
question answers itself. The disqualification 
being then shown to have existed at one time, I 
think that the burden of proof of its cessation 
before the Srd of May is upon the respondents. 
I read Missingham's and Gough's affidavit as 
carefully avoiding to state that his employment in 
connection with the hall had ceased before that 
day. It follows that the decision of the Bench, of 
which he was a member, cannot stand, for the 
Court cannot discuss how far he may have in- 
fluenced the other justices (B, v. London County 
Council, 1892, 1 Q.B., 190), and that the grant of 
the provisional certificate was invalid on this 
ground also. 

And as the application for a license on the I3£h 
of J uly was founded upon the provisional certifi- 
cate, and objections which might, if it had been 
an original application, have been urged against 
it, were consequently excluded, I think that the 
certificate of 18th of July must fall with the 
provisional certificate. For these reasons I am of 
opinion that the appeal should be allowed, and 
that the rule ni$i for a certiorari should be made 
absolute to bring up and quash both certificates. 

Habdino, J.: I regret that I am unable to 
agree with the judgment of the learned Chief 
Justice. This is a matter which comes on by 
motion made by Mr. King on behalf of William 
Johnson Lloyd by way of appeal against the 
order made by the Full Court at TownsviUe on 
the 16th October, 1893, discharging a rule nisi 
for a certiorari which had been grouted by Mr. 
Justice Chubb, and made returnable before the 
Northern Full Court. The judgment of Mr. 
Justice Cooper gave the facts upon which the 
question of the jurisdiction of the licensing magis- 
trates had been raised About four years ago the 
residents of a certain area in Charters Towers 
adopted the 8rd resolution of the Local Option 
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clause of The Licetiiing Act, and therefore for 
the last two years that resolution had been liable 
to be rescinded, and was actually rescinded on 
the 22nd April last. On the 15th March the 
respondent Andrew Harper Anderson gave notice 
of his intention to apply before the next ensuing 
quarterly meeting of the justices for a provisional 
certificate for certain premises not then completed 
or erected, which he wanted to occupy as a public- 
house. On the 5th April the licensing justices 
adjourned the application for a month, and on 
the 3rd May issued a certificate. Now, The 
Licensing Act of 1885, 49 Vic, No. 18, consti- 
tutes a licensing authority; sec. 6 provides the 
mode of exercising its jurisdiction; sec. II pro- 
vides for the holding of quarterly meetings for 
the consideration of applications for licenses and 
certificates; sec. 14 provides for the keeping by 
the clerk of petty sessions of a register of all 
licenses and certificates granted ; sec. 23 provides 
that licenses under the Act shall be of four kinds 
— (1) licensed victualler's license, (2) wineseUer's 
license, (3) packet license, (4) billiard or bagatelle 
license. It does not mention the certificate for 
provisional license. Sees. 24 to 32 relate to the 
mode of obtaining, renewing, transferring, and 
removing licenses. The only one of these sections 
which mentions certificates is the 27th, which 
provides that nothing in sees. 25 and 26 — the 
sections relating to the accommodation in the 
house — shall affect a provisional certificate granted 
before the Act, if the previous standard of accom- 
modation is maintained. Sec. 33 introduces ** pro- 
visional certificates." Upon that section I remark 
that provisional certificates may be for premises 
to be erected (of which alone I am speaking) ; 
that the mode of obtaining them is provided for 
by a distinct procedure ; that conditions may be 
annexed to the grant ; that the holder of such a 
certificate may, on proof of performance of its 
conditions, apply and is entitled to obtain a certi- 
ficate for a license in form 1, schedule 5. This 
certificate for a licensed victualler's license is a 
very different thii^ from a provisional certificate. 
The real virtue of the provisional certificate is 



that if premises in accordance with it are erected 
at the time of application, and if a fit person 
applies for a licensed victualler's license, such a 
license is to be granted — that is to say, if it 
legally can be at the time of application ; and, to 
my mind, there turns the whole gist of the case. 
The license is to be granted if it legally can be. 
This depends upon the application of Pt. VI of 
the Act relating to Local Option sections, sees. 
114 to 126. Bee. 115 provides for the passing of 
a resolution in the following words: *^That no 
new licenses shall be granted." Sec. 124 provides 
the consequences accruing on its passing. The 
section is as follow : " If the 3id resolution is 
adopted, it shall not be lawful for the Licensing 
Authority, after receiving information thereof, to 
grant a certificate for a licensed victualler's 
license or wineseller's license to any person for 
the sale of liquor in any house or premises within 
the area, unless at the time of adoption of such 
resolution a license was current and in force for 
the sale of liquor in such house or premises, and 
any certificate granted contrary to the provisions 
of this section shall be null and void." Thus the 
section only forbids the granting of a certificate 
for a licensed victualler's license or wineseller'i 
license for the sale of liquor. It says nothing 
expressly or impliedly about a ''provisional 
license." Consequently it does not forbid its 
being granted during the continuance of the 3rd 
resolution. If a " provisional license " has been 
granted, the consequence of this section is that a 
certificate for a licensed victualler's license cannot 
legally be obtained in respect of it during the 
continuance of the resolution, which is the position 
in the present case. I am consequently of opinion 
that, under the circumstances and the facts which 
I stated in the opening of my judgment, there 
was jurisdiction in the justices at the time they 
granted the license or certificate for the sale of 
liquor. There was jurisdiction in them to adjudi- 
cate upon the application supported by the pre- 
vious provisional certificate, the 3rd resolution 
then not being in existence. On the question of 
Missingham's supposed interest in the granting of 
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the license I entirely join issue. The premises 
which he had supervised had been let by William 
GK>ugh, the owner, to the applicant for the license. 
There is nothing to show that the tenancy was 
not one in which there were the ordinary relations 
between landlord and tenant. There is nothing 
to show that the tenancy depended upon the 
granting or non-granting of the license. The 
landlord must, therefore, be presume«l to be 
indifferent, and, that being so, it cannot be said 
that Missingham, who had been employed simply 
to supervise the erection of the building, had any 
interest which disqualified him from sitting on the 
Licensing Bench. I think, therefore, « »n the ground 
of interest the appeal entirely fails. On all the 
grounds that I have mentioned I think that the 
judgment of the Northern Court must be upheld. 
Beaii, J.: I also regret that I am unable to 
agree with the judgment of the Chief Justice. 
The Act is an encroachment on the common law 
right of all persons to buy and sell what they 
please, and therefore it must be strictly construed 
according to the wording of the different sections. 
Taking that as my guide in the construction of 
the sections relating to the issue of certificates, I 
hold that the Act prohibits only the issue of 
certificates for a licensed victualler's license. As 
the drd resolution of the Local Option clauses of 
the Act was not in force when the certificate for 
a licensed victualler's license was granted, the 
Licensing Authority was not prohibited from 
granting a certificate for the sale of liquor. The 
certificate was therefore a valid one. On that 
point the appeal must fail. On the question of 
the interest of Missingham, I agree with the law 
as laid down by the learned Chief Justice, but I 
take a different view on the facts. I think that the 
relator has not shown conclusively that Missing- 
ham was interested, and as the Court always 
presumes in favour of the innocence of accused 
persons, the appeal must fail on that ground also. 

Appeal dismissed with costs. 

Solicitor for relator: A. Down. 

Solicitors for respondents : Hellicar, agent for 
Maraland Sf Marsland, 



KCCLBSIASTICAL JURISDICTION. 
Griffith, C.J. 18th November, 1893. 

Be the Lands and Chads of habt louisa ascheb. 
Administration — Appointment of Company during 
Administrator's Absence — Bescission of Ap- 
pointmen t — Costs, 
Upon the application of A., the administrator of an 
estate, who was desirous of leaving the colony for a 
time, an order was made purporting to appoint 
the Union Trustee Company, Limited, administrators 
in his place. On his return an application was 
made to rescind the previous order, A. wishing to 
resume adminiBtration. 
Hdd^ that the Court had power to give leave to A. to 
rescind the appointment, but that A. must pay the 
company's costs. 
An appointment under sec. 13 of 7%e Uniofi Tnulee 
Company of Attstralia, Limited, Act (54 Vic.) is 
revocable with the consent of the Court. 
MoTiOK for the rescission of an order of the Court 
made on June 22, 1892, appointing the Union 
Trustee Company, Limited, as administrators of 
the lands and goods of the late Mary Louisa 
Archer, in place of Archibald Archer. 

Mr. A. Archer was administrator of the lands 
and goods of Mrs. Archer, who, with her husband, 
was lost in the Quetta disaster. Wanting to visit 
England, Mr. Archer applied under sec. 13 of The 
Union Trustee Company of Australia Limited 
Act for the appointment of that company to act 
in his place during his absence. The Court con-- 
sented to the appointment in the terms of the 
Act. Archer, having returned to Queensland, 
now wished to resume the administration of the 
estate. He had no fault to find with the com- 
pany, but aimply wished to get control of it again. 
The order of the Court had been taken out as 
appointing the company to act in place of Mr. 
Archer; but it should have been taken out as 
appointing them to perform all the acts and duties 
of administrators. 

Lilley for applicant. Mansfield for the Union 
Trustee Company. 

Lilley : If the Court has no power to rescind 
the previous order, it can stay the powers of the 
company under the order. Mr. Archer desired to 
terminate the company *s agency. As the appoint- 
ment waH made with the consent of the Court, the 
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Court is entitled to know that lie wisbee to revoke 
it. 

Mansfield said the company did not wish to 
oppose the motion, but they felt a doubt as to 
whether the Court had any right to rescind the 
order. As a matter of fact the appointment went 
further than it had any right to do. The Act 
itself did not contain any provision for removal 
under such circumstances. In the goods of 
Sarah JReid, 11 P.D., 70, it was held that the 
administrator having once acted could not resign. 
The company were entitled to protection in any- 
thing that they had done, and were entitled to 
have their costs paid. 

Lilley contended that the company could not 
get a release from Mr. Archer, but would have to 
put in their accounts in the ordinary way. Costs 
should come out of the estate. 

Q-BHTITH, C.J. : I think that the order in this 
case must be heard as an order consenting to the 
appointment of the Company to discharge the 
duties of administrator. It is a rule of the Court 
that an administrator once appointed will not be 
removed except for very serious cause. In some 
cases, however, persons who have taken upon them- 
selves the burden of administrating estates, are 
anxious to get rid of the responsibility, and one of 
the objects of the establishment of such companies 
as these was to enable them to do so either before 
or after they have accepted the administration. 
Sec. 13 of the Act was, I think, intended to apply 
to the case of an administrator or executor 
desiring to get rid of the administration after 
accepting it. The question has been very properly 
raised by Mr. Mansfield whether such an ap- 
pointment is revocable. I think it is convenient 
that it should be revocable. The appointment of 
an agent by a principal is ordinarily revocable, and 
I do not know any reason why an appointment 
of this kind should not be revocable. I think I 
am free to adopt the construction I think most 
beneficial, in the absence of any words indicating 
that an appointment is not to be revocable. I, 
therefore, come to the conclusion that the appoint- 
ment is revocable with the consent of the Court. 



I have no power to rescind an order giving the 
approval of the Court to an act, when that 
order has been acted upon. I have, however, 
I think, power to give leave to revoke the ap- 
pointment, and as it was the administrator who 
made the appointment, I think he is the person to 
revoke it. I will therefore make an order giving 
leave to Mr. Archer to revoke the appointment of 
the company. I do not think it is necessary for 
me to give any special directions as to passing 
accounts, but will give leave to apply. The 
company are entitled to their costs, but as the 
appointment was made for Mr. Archer's conveni- 
ence, they ought not to come out of the estate. 
I will therefore allow the company their costs of 
the application as between solicitor and client, ami 
direct them to be paid by Mr. Archer. 

Solicitors for applicant : Muthning and Jensen. 

Solicitors for company: JQTar/, Flower and 
Drurg, 
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Rkal, J. 27th November, 1893. 

Be the Will of u. A, Atkinson. 
Probate — Will of married woman — Separate 

estate—Sd Vic, No. 9, m. 5, 7, 8, 14— Policy 

of Assurance. 

A wife devised all her real and personal property, 
iDcludlDg a policy of asaurance, to her husband, and 
appointed him executor of her will. The Regiatrar 
refused to grant probate. 

HM^ that the husband was entitled to probate, and that 
evidence of separate estate was unnecessary. 

Applicatiok for probate of the will of Mary 
Ann Atkinson to be granted to her husband, 
P. C. Atkinson, the executor mentioned in the will. 

M. A. Atkinson died on 7th October, 1893, 
leaving a will bearing date the I2th day of May, 
1893, by which she devised all "my real and 
personal estate, including the two hundred pounds 
payable after my decease by the A. M. P. Society 
under policy," to her husband, and appointed hiin 
sole executor. 

The Kegistrar refused to grant probate on the 
grounds that it did not appear by the affida?it8 
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either (I) that the will was made in the exercise 
of a power ; or (2) that she had married after the 
passing of The Married Women*s Property Aet, 
1890 ; or (8) that the property disposed of came 
under sec. 7 of the said Act. 

Connolly^ for the executor, referred to sees. 8, 
7, 8 of that Act, and cited Jarman on WilU^ 5th 
Edit., 81 ; In the Goods of Price, 12 P. D. 137 ; 
Stanton ▼. Lambert, 39 Ch. D. 626 ; and Smart v. 
Tranter, 40 Ch. D. 166, 48 Ch. D. 687. 

Real, J., made an order for grant of probate in 
general form, saying that in this case he did not 
consider eridence of separate estate necessary, as 
any property which the wife had not power to 
dispose of would go to the husband, and the will 
itself mentioned some separate property — namely, 
the policy of assurance. 

Solicitors : Thynne and Macartney. 



CIYIi COURT. 



Kbal, J. 



27th November, 1893. 



In the goods of J. w. fobbkb, decsasei). 

Solicitor's lien — Money in court — Next friend of 
infants — Costs. 

The next friend of £. and A. Forbes, infant children of 
J. W. F., who died intestate, retained H. to take 
proceedings against the administrator of J. W. F. to 
compel him to render an account of his administration. 
The administrator was ordered to pay the money 
into Conrt, and the costs of the next friend were 
jdlowed oat of the estate of J. W. F., the adminis- 
trator being disallowed his costs. There were no 
costs available for payment of the next friend's costs, 
and H. then prayed for a declaration for a charge on 
the money in Court to the extent of such costs, and 
that such costs should be paid to the petitioner with 
the costs of the application. 

Held, that the next friend's costs might be paid out of the 
money in Court, and that the petitioner was entitled 
to a charge on the fund in Court, but that he should 
not recover any of the costs of and occasioned by the 
application, as the petitioner believed the adminis- 
trator had assets to pay the costs of the next friend. 

Petition by Frederick Gustavus Hamilton, as 
solicitor for the next friend of infant children, for 
a charge on money paid into Coort on account of 
costs incurred by the next friend. 

J. W. Forbes died on March 6th, 1887, intes- 



tr.le, and letters of administration in his estate 
were granted to Arthur Forbes, of Brisbane. 
In February, 1892, the petitioner was retained by 
Joseph Murphy, next friend of Era and Archibald 
Forbes, the infant children of the deceased, who 
were entitled, as next of kin, to a share in the 
distribution of the estate, to take proceedings 
against the administrator to compel him to exhibit 
an inyentory and render an account of his adminis- 
tration. The necessary proceedings were taken. 
Application was then made by the administrator 
for an extension of the time for filing the inven- 
tory and the account. The time was extended to 
the 80th day of June, 1892, conditional on the 
payment into Court of the sum of £400; in 
default of payment, the summons to be dismissed 
with costs against the administrator; and, on pay- 
ment into Court, the question of costs to be 
reserved till June 30th. The administrator paid 
£400 into Court, and, on September 7th, it was 
ordered by Beal, J., that costs of the next friend 
be paid out of the estate of the said J. W. Forbes, 
and that the costs be taxed as between solicitor 
and client, and the administrator was disallowed 
his costs. The costs allowed to the next friend 
were taxed and allowed at £44 Us. 8d. The 
petitioner had made application to the solicitor for 
the administrator for payment of the costs, and, 
on August 2nd, 1893, received a letter from him 
stating that there was no funds available for pay- 
ment of the costs. A large part of the £400 
stood in the Court to the credit of the infants. 
The petitioner prayed that it might be declared 
that he, as solicitor employed by the next friend 
of the infants in the prosecution of this matter, 
was entitled to a charge upon the money in Court 
for the amount of his taxed costs, and that out of 
such money in Court such charge might be paid 
to the petitioner. He further prayed for costs 
of this petition. 

Oroom, for petitioner, in support of the applica- 
tion to enforce the solicitor's lien, cited Pritchard 
V. Roberts, 7 L.R. 17 Equity 222; Birch v. Oldis, 
Ir.B., Glasscock, p. 361; inre Bank of Hindostan^ 
China and Japan, L.K., 3 Ch., 126. 
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Joseph Murphy, next friend, appeared in 
person, and did not oppose payment of the costs 
of the solicitor ; but objected to their being paid 
out of money in Court, He had not paid the 
costs. 

Beal, J. : I feel disposed to treat the money 
paid into Court as assets in the estate; bui a 
difficulty arises owing to the applicant not having 
shown that he was in position to sue the next 
friend, there being no evidence that the bill of 
costs was sent to him. If that were proved, I 
would probably grant the application. 

An adjournment was granted. 

On the adjourned application, an affidavit of 
service of the bill of costs and that the money 
was still unpaid, was read as evidence of the 
inability of the next friend to pay. 

BjulL, J. : If I thought that I had the power to 
do so, I would make Mr. Murphy pay the costs 
of this application. I cannot understand why he 
objected to the solicitor being paid his costs out 
of the estate, seeing, simply, he could not pay 
them himself. As I have previously intimated, I 
shall not allow petitioner the costs of and 
occasioned by the proceedings. Petitioner believed 
that the administrator had assets enough to pay 
the costs, as ordered, to the next friend; and I 
shall not allow the infant's estate to sufEer for his 
confidence. Though his intentions were the best, 
the petitioner must pay the penalty. I shall, 
therefore, order that out of the money standing in 
the name of the infants, being part of the assets 
of the intestate estate of the late J. W. Eorbes, 
paid into Court under an order made on March 
I8th, the next friend should be paid his costs, 
allowed by order of September 17th, 1892, and 
taxed at £44 lis. 8d. I also direct that the 
solicitor for the next of kin is entitled to a charge 
on the said money for the amount of such costs, 
but that he shall not get any of the costs of and 
occasioned by these proceedings. 

Solicitor: F, &, Hamilton, 



Gbiffth, C.J. 8th December, 1893. 

Re THK PUNTOWNSBS' ABSOCTATION, LIMITED. 

Company — Co9t9 of Winding Up — Suceetsful 
Litigant — Insufficien t AjueU — Friority— 
Companies Act {27 Vic, No 4), $ec, 108. 

On an unsuccessful application by the liquidator of a com- 
pany to settle certain persons on the list 'of con- 
tributories, the costs of all parties were allowed out 
of the assets. The assets were insufficient, and on an 
application under sec. 108 of The Companies Act^ 
1863f for directions as to priority, Griffith, C.J., 
directed the priority to be (1) the liquidator's actual 
and proper expenses of realization ; (2) the costs of 
the shareholders who wore successful on the above 
said application; (3) the liquidator's costs of the 
litigation with them, and ordered the costs of the 
summons for directions to be added to the costs of 
the parties, and subject to the same order as to 
priority, the whole order to be without prejudice to 
the rights of any other persons to whom costs may 
have been ordered to be paid out of the estate. 

Re Dominion qf Canada Plumbago Co., 27 Ch., D. 33, 
followed. 

Summons under sec. 108 of The Companies 
Act, 1863, for directions as to the order in which 
costs ordered in an application reported in 5 
Q.L. J., 56, should be paid, the assets being insuf- 
ficient to meet the liabilities. 

Lilleg, for the ofiicial liquidator, asked that the 
liquidator should be declared entitled to be paid 
ratably with the respondents, and cited re Marl- 
borough Club Co., ex parte Ferceval, 6 Eq. Ca., 
519 ; Cape Breton Co. y. Fenn, 17 Ch. D., 198, 
205 ; re Home Investment Society, 15 Ch. D., 167 ; 
re Dronfield Silkstone Co., 23 Ch. I)., 511; « 
Dominion of Canada Flumbago Co., 27 Ch. D., 33 ; 
re Staffordshire Gas and Coke Company, Limited^ 
9 Times, L.E., 654. 

Byrnes, A.O., and Lukin, for Barker and 
others, submitted the costs were ordered out 
of the assets, and not out of the estate. The 
respondents* costs should be paid first. Be 
Staffordshire Gas and Coke Co. The official 
liquidator was an unsuccessful litigant. 

C.A.V. 

Gbiffith. C.J. : It is difficult to reconcile the 
cases. The order in this case was that the costs 
of the official liquidator and of the Attorney- 
General's clients should be paid out of the assets 
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of the company. The costs in question were the costs 
of an unsuccessful application on the part of the 
official liquidator to settle Barker and the others on 
the list of contributories. They were, therefore, 
successful litigants as compared with the official 
liquidator, who is an unsuccessful litigant. The 
assets of the company are said to be insufficient for 
payment of the costs in full, and the present ap- 
plication is made under sec. 108 of The Companies 
Act for directions as to priority, and it ap- 
pears that I have power to give such directions 
{re Dominion of Canada Plumbago Co., 27 Ch. 
Uiv , 42). I assume that there are no other parties 
to whom costs have been ordered to be paid, 
and whose right is equal to that of the Attorney- 
General's clients. As between his clients and the 
official liquidator, I think it is just that they 
should have priority for their costs of the litiga- 
tion in which they were successful, but that the 
official liquidator should he entitled to retain the 
actual expenses of realization of the assets from 
which they are to be paid. I, therefore, direct 
that the order of priority shall be as follows : — 
I. The liquidator's actual and proper expenses of 
realization. 2. The costs of the Attorney- General's 
clients, and 3. The liquidator's costs of the litiga- 
tion with them. The costs of this summons will 
be added to the costs of the parties, and be subject 
to the same order of priority. This order is, of 
course, without prejudice to the rights of any 
other persons, if there are any, to whom costs 
hare been ordered to be paid out of the assets. 

Solicitors for official liquidator: Lilley and 
O'Sullioan. 

Solicitor for respondents : B. J, Leeper, 



D£GKMBSB SnTINGS OF THE FULL COURT. 
TICTOBSEir V. ITHACA BHIBE COUKOIL. 

Bye-law — Ultra vires — Local Government Acf 
of 1878 (42 Vie., No. 8), w. 167, 172- 
Impounding Act of 1863 {27 Vic, No. 22), 
M. 17, 38, 40. 

A bye-law that the owner of cattle straying on the roads 
within the bonndaries of a Shire Council shall pay a 



8om of five shillings to the Conneil by way of damage 
to the streets, is vUra virea. 

Special case stated by justices for the opinion 
of the Court as to the validity of a bye-law 
demanding payment of a sum of five shillings a 
head from the owner of horses or cattle found 
straying on any road or thoroughfare within the 
jurisdiction of the Ithaca Shire Council. Victorsen 
was the owner of a horse which was found straying 
on one of the roads of the shire. The animal was 
impounded, and the owner had to pay five shillings, 
in pursuance of the said bye-law, before the horse 
was released. 

Byrnes, A. Q., and MacDonnell, for the appel- 
lant, submitted the bye-law was ultra vires. The 
Council have power to make bye-laws, but not 
with regard to impounding. They are, in that 
respect, in a similar position to private owners. 
They cannot fix the damages to be paid. Sections 
17, 38, and Schedule I of The Impounding Act 
of 1863. 

Wooleoek, for the respondent, submitted that 
under sec, 167, subsec. 4, or 28, of The Local 
Oovemment Act of 1878, the Shire Council 
were empowered to make a bye-law preventing 
the straying of cattle on the streets of the shire ; 
and that under sec. 172 a penalty might be imposed 
for breach thereof, and, in addition, that the 
offender might be compelled to reimburse the 
Council any expense incurred by reason of the 
breach of the bye-law. The bye-law in question 
was, therefore, not contrary to The Local Qovem- 
ment Act, neither was it contrary to The Impound- 
ing Act, because that Act only provided for 
damages done to inclosed lands. Bye-laws should 
be construed favourably, Cribb v. "Pinnock, 1 
Q.L.J. Suppt., 41. A similar bye-law had been in 
force for many years in North and South 
Brisbane, having been approved by the Attorney- 
General, and, in any event, the respondents should 
not have to pay costs. 

Geiffith. C.J. : I do not know of any ground 
on which this bye-law can be upheld. The Shire 
Council are in the same position as private 
owners, in so far as they are entitled to drive 
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straying horsea and cattle to the pound. I do 
not know of any authority by which they can 
demand five shillings for themselves for every 
straying animal in their streets. No serious 
attempt has been made to support the bye-law upon 
the point now in question. So far, however, as 
the bye-law prohibits persons from allowing 
horses and cattle to stray in the streets under 
pain of a fine, it was not attacked, and that part 
of it gives ample protection to the inhabitants. 
I think that costs should follow the result and 
be paid by the respondents. The case will be 
remitted to the justices with the opinion of the 
Court as expressed. 

Habdikg and Esal, JJ., concurred. 

Solicitor for appellant: Leeper, 

Solicitors for respondents: Chambers, Bruce 
and MeNab, 



Be STEPHENSEK. 



Insolvency — Certificate of Discharge — Special 
Besolution — Quorum of Creditors — Insolvency 
Act of 1S74 (38 Fie, No, 5), ss. 5, 93, 
sub, 7, 167, sub. g; r. 78— Notice of Appeal, 

S. was adjudicated insolvent. The proofs of debt 
amounted to upwards of £] ,000. There were eighteen 
creditors in respect of debts over £10. At a meeting 
of creditors three attended, one being a creditor for 
£25, another for £10 ISs., and another for £3 ; the 
two first-mentioned being represented by the in- 
solvent's solicitor as their proxy. The meeting 
unanimously passed resolutions that the insolvency 
had arisen from circumstances for which S. could not 
justly be held responsible, and consented to his ap- 
plying for his discharge before passing his last 
examination. 

Griffith, C.J., refused the certificate under sec. 167, sub. 
2, being of opinion that a special resolution could not 
be passed at a meeting of creditors at which less than 
three creditors for £10 and upwards were present, 
the total number of such creditors being more than 
three, and that the resolutions were not a bond fide 
declaration of the deliberate opinion of the creditors 
as to the cause of insolvency, and that he was not 
bound to act upon them. 

Hdd, on appeal, by Harding, Cooper, and Real, JJ. 
(reversing Griffith, O.J.), that the meeting was 
properly constituted ; that the resolutions could not 
be reviewed by the Court ; and that the insolvent 
was entitled to his certificate of discharge. 

Rt Bmnttt, 2 Q.L. J., 128 ; r« C<nU$<m, 6 Q.L.J., 8, fol- 
lowed. 



An appeal from an application refusing a certificate of 
discharge is not an ex parte application within the 
meaning of sec. 6 of 55 Vic, No. 37, and notice must 
be given in the ordinary way. 

Application for a certificate of discharge under 
sec. 167, sub. 2, of The Insolvency Aei of 1874, 
to be granted to J. C. J. Stephen sen. 

The facts of the case appear in the judgment of 
the Chief Justice, delivered on 29th September. 

G-BiFFiTH, C.J. : This was an application for a 
certificate of discharge under sec. 167, subsec. 2, 
of The Insolvency Act of 1874, which provides 
that at any time after the insolvent has passed his 
last examination, or at any earlier time, with the 
consent of the creditors testified by a special 
resolution, the insolvent may apply to the Court 
for a certificate of discharge, but that such 
certificate shall not be given unless it is proved to 
the Court .... that a special resolution of 
his creditors has been passed to the effect that his 
insolvency has arisen from circumstances for 
which the insolvent cannot justly be held re- 
sponsible, and that they desire that a certificate 
of discharge shall be granted to him. The adjudi- 
cation was made in June, 1888. The resolution 
of the creditors on which the application was 
founded was passed at a meeting held on the 18th 
October, 1892, at which three creditors only at- 
tended, one being a creditor for £25, another for 
£10 18s., and the third for £3; the two first- 
tnentioned being represented by the insolvent's 
solicitor as their proxy. It appeared on reference 
to the proceedings that the proofs in the estate 
amounted to upwards of £ 1,000, of which proofs 
for about £300 were in respect of preferent debts 
which had been paid in full. The creditors in 
respect of debts exceeding £10 were eighteen in 
number. 1 he same meeting passed a resolution 
consenting to the insolvent applying for his 
certificate before passing his last examination. 
Both resolutions were agreed to unanimously. 
When the application came before me I doubted 
whether a special resolution could be passed at a 
meeting of creditors at which less than three 
creditors for £10 and upwards were present, the 
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total number of such creditors being more than 
three, and took time to consider the point. The 
question arises in this way: — A special resolution 
is defined by sec. 93, subsec. 7, of the Act as a 
resolution decided by a majority in number and 
three-fourths in value of the creditors present, 
personally or by proxy, at the meeting, and voting 
on the resolution. By sec. 5 it is provided that 
when it is necessary to compute a majority of 
creditors no creditor whose debt does not exceed 
£10 shall be counted in reckoning a majority in 
number, but the debts due to such creditors shall 
be taken into account in reckoning a majority in 
value. Rule 78 provides that a meeting of creditors 
shall not be competent to act (except for certain 
forma] purposes) unless there are present or repre- 
sented at it a quorum of at least three, or all the 
creditors if their number does not exceed three. 
In this case when the resolutions were proposed 
and carried there were present only two creditors 
who could be counted in reckoning a majority in 
number. Could then the third creditor, who 
could not be counted for that purpose, be never- 
theless counted for the purpose of making up 
a quorum, and so enabling the votes of the other 
two to be counted ; or does rule 78 mean that to 
constitute a quorum there must be present or 
represented at least three creditors whose votes 
can be counted on the matter in question ? If no 
creditor in respect of a debt exceeding £10 is 
present at a meeting, it seems clear that a special 
resolution cannot be passed, there being no one 
who can be counted in reckoning a majority in 
number. If one such creditor is present with 
others whose debts do not exceed £10, can he 
himself constitute a majority in number? I do 
not tbink so. In Sharp v Dawes^ 2 Q.B. D., 20, 
it was held by the Court of Appeal that one 
person could not constitute a meeting of share- 
holders in a company, although no quorum was 
prescribed by its regulations, the term *' meeting*' 
eridently implying the presence of more than one 
person. Por similar reasons I think that one 
person out of many cannot constitute a majority 
in number. If this is so, it appears that the mere 
o 



presence of other creditors for amounts not 
exceeding £10 is not sufficient to enable a special 
resolution to be passed; and the only alternative 
construction would seem to be that there must be 
a quorum of creditors whose votes can be counted 
in reckoning a majority in number. I think that 
this is the true construction of rule 78 ; and that 
for the purpose of passing a special resolution 
under the Act a meeting of creditors must be con- 
sidered as two meetings held simultaneously — 
one of creditors for suras exceeding £10, and one 
of ail the creditors fc>r whatever amount. It is 
clear that the votes of the two sets of creditors 
must be reckoned separately, and I think that 
there must be a quorum of each set of creditors. 
It followb that the meeting held in the present 
case was not competent to pass a special resolu- 
tion, and the Court ought not to act upon the 
resolution presented U\ it. Apart from this 
ground, however, I should feel some difficulty in 
acting upon a resolution passed under such 
circumstances as those appearing in this case. 
The observations of Harding, J, in re Quinn (I 
Q.L.J., 19), as to the weight to be attached to the 
absence of opposition on the part of the creditors 
appear to me to be equally applicable as indicating 
grounds on which the Court may properly scruti- 
nise the circumstances under which a special 
resolution is passed, especially when, as in this 
case, it is passed after so great a lapse of time 
from the commencement of the insolvency. 
Judges of this Court are reported to have said 
that it is not the function of the Judge to agree 
or disagree with a resolution passed by creditors 
under section 1 67, but that the certificate should 
be granted if the resolution has been duly passed, 
unless the circumstances specially mentioned at 
the end of the section are present. (Be Harrison, 
7th August, 1876 ; re Bennett, 2 Q.L. J., 128.) I 
have referred to the papers in these cases. In 
Harrison^ 8 case the application was made under 
subsec. 1 of sec. 167, and was supported by a 
paper signed by all the creditors, expressing a 
desire that the certificate should be granted. The 
learned Judge (Lilley, J.) directed the application 
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to stand over for the purpose of holding a meeting 
of creditors. The meeting was held, and a special 
resolution, in terms of subsec. 2, was unanimously 
passed by the votes of seventeen creditors. The 
learned Judge is reported to have said that — 
"Under the circumstances, and the creditors 
appearing to be unanimous in thinking that the 
insolvent should have his certificate as evidenced 
by the resolution, he (his Honour) should not 
intervene in any way in the exercise of any 
authority that might be imposed upon him by 
this section, and he should grant the certificate." 
I do not find anything in this language to indicate 
that he considered the Court a mere automaton, 
bound to register the decree of the meeting. In 
Bennett's case, however, Harrison's case was 
referred to by Mein, J., as deciding that it was 
not left to the Court to say whether the resolution 
of the creditors was correct or not. In that case 
the resolution was passed unanimously at a meet- 
ing at which creditors for considerably more than 
half of the insolvent's debts were present or 
represented. I do not understand these cases to 
have decided more than that the Court will not 
ordinarily review the finding of the creditors on 
the question of fact whether the insolvency arose 
from circumstances for which the insolvent cannot 
justly be held responsible. I entirely agree in 
that view. I think that the Legislature has made 
the creditors judges of co-ordinate jurisdiction 
with the Court itself in determining that question, 
and they may in many cases have much better 
means than the Court of forming a correct con- 
clusion on the point. But I think that the finding 
of the creditors upon which the Court is to act 
was intended to be a honajide declaration of their 
deliberate opinion. The words of the 167th sec- 
tion are enabling, and not, like those of sec. 169, 
imperative ; and if there is reason to believe that 
the resolution does not fulfil this condition I think 
that the Court is not bound to act upon it. It was 
evidently contemplated that the special resolution 
would be passed within a year from the date of 
adjudication, for by sees. 168 and 169 provision is 
made for obtaining the opinion of the creditors 



after that period by their individual signatures 
without meeting together; it being no doubt 
thought that after a year their interest iu the 
matter would be diminished and it would be 
difficult to assemble a meeting. When, there- 
fore, as in this case, I find that the meeting was 
held more than four years after the date of ad- 
judication, that the debtee of the only two creditors 
who could be counted iu reckoning the majority 
in number amounted to a small fraction only of 
the total debts, that these creditors did not 
personally attend at the meeting but were repre- 
sented by the insolvent's solicitor, and that the 
report of the meeting was not filed for more than 
nine months after the meeting was held, and when 
all recollection of it would probably have passed 
from the minds of the creditors, I do not regard 
the resolutions, even assuming them to have been 
regularly passed by a duly constituted meeting of 
creditors, as a bona fide declaration of the 
deliberate opinion of the creditors of the insolvent 
as to the cause of his insolvency, and I hold that 
I am not bound to acb upon them. On both 
grounds I think I ought to refuse this application. 
The refusal will be without prejudice to any fresh 
application for a certificate that may be made 
under any other provision of the Act. The 
materials before me do not enable me to deal 
with it under any other provision. 

From this judgment the insolvent appealed to 
the October Full Court. 

Lilleyy for the insolvent, in support of the 
appeal, claimed to be heard under s. 6 of The 
Supreme Court Act of 1892. The trustee had 
notice to attend the Court when the application 
for a certificate was made, and sent in a report 
favourable to the insolvent The trustee being 
absent, the application and proceedings thereupon 
became ex parte, and under O. LVIL, r. 2, the 
insolvent has a right of appeal to the Fidl Court. 

G-BIFFITH, C.J., said : If this were a substantive 
motion by way of appeal from me, I could not 
take part in the decision, and it may be doubtful 
whether I ought to take any part in a decision 
even simply on a matter of practice. /Ls a 
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matter of practice I have no doubt that an ap- 
plication for a certificate of discharge bj an in- 
solvent is not an es parte application. I think an 
ex parte application under the Rules means an ap- 
plication of which it is not necessary to give any- 
body notice If notice has to be given to another 
person, then the proceedings are between parties 
— the pers4>n who makes the application and the 
person to whom notice is given that the applica- 
tion will be made. That seems to me to be the 
distinction. Notice must be given of an applica- 
tion for a certificate. When an application is 
made without notice the applicant can appeal 
without notice. I think this application cannot 
be heard ex parte, but must be heard on notice of 
appeal in the ordinary way. 

HABnnrG, J., concurred. 

Keal, J. : I am of the same opinion. I think 
that sec. 6 does not apply to an application which 
can only be made on giving notice to the person 
who has a right to appear, and be heard against it. 
The mere fact that such persons do not choose to 
appear to be heard does not make the application 
ex parte within the meaning of sec. 6. 

The application was renewed at the December 
Full Court, after notice had been given to the 
trustee. 

Lilley referred to re Bennett, 2 Q.L. J., 128 ; re 
CouUon, 6 Q. L J., 8, and r. 78, and stated that the cer- 
tificate was refused on two grounds : — ( I) that there 
was not a sufficient quorum of creditors to pass a 
special resolution ; (2) that under the circum- 
stances of the case His Honour differed from the 
resolution, and reiused to give effect to it. 

LilUf/: The second ground was disposed 
of in re Ooulson, where the Full Court 
decided that the resolution being passed by a 
competent laajority, the Court could not differ. 
[Harding, J. : That has always been the law. 
Real, J. : The Chief Justice was a party to that 
decision.] As to the other point, it is submitted 
that if there were three creditors present at a 
meeting, they could do anything they liked. The 
Chief Justice held they had a meeting for some 
purposes and not for others. [Rkal, J.: The 



rule does not say so. You have a majority in 
number and three-fourths in value. You must 
get a meeting first, and then you must have a 
majority of that meeting in number and in value.] 
The meeting was unanimous. Two out of the 
three creditors present were creditors for more 
than £10 each, and the third was under £10, so 
that if they had not been unanimous, there would 
have been a majority in number and value. This 
point was decided by Harding, J., in re Caldicoti^ 
on 4th October last. In that case there were 
four creditors, all under £10, and the resolution 
was carried unanimously. 

Habdiico, J. : Unfortunately I appear to have 
decided this point while the appeal was pending. 
Had I known of this judgment, I would have held 
my hand. I did not see the Chief .Justice's judg- 
ment. I have no doubt, though I cannot recall 
the particular case, that I have decided the point 
before. I have no doubt that I have been acting 
in the same way, as I am said to have done in re 
Galdicotty during the whole time I have occupied 
a seat on this bench. Consequently, so far as I 
am concerned, the matter is ree judicata, but I do 
not know that the reasons that I have had pre- 
sented to me have in any way shaken my previous 
opinion. I have always been of opinion that 
having got the meeting constituted, and the meet- 
ing being unanimous, it could do anything. As a 
judge of the Full Court I will decide that, and in 
my judgment the appeal should be allowed and 
the certificate of discharge granted. 

CooPEB, J. : I concur. 

Real, J. : I am of the same opinion. It seems 
to me that r. 78 is very clear. It defines what a 
meeting is, and shews that all they have to do is to 
get three creditors to constitute a meeting. The 
section shews what must be done when they get a 
meeting. If it were necessary to count a majority 
in number, then they could only count those 
creditors over £10, In the present case there 
were two creditors over £10, so if it had become 
necessary to count the majority in value they 
would have carried the resolution. Looking at 
the rule and the section, there is no ground for 
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refusing the certificate. The appeal, therefore, 
should be allowed, and the certificate granted. 

Appeal allowed. 

Solicitors : Lilley and G* Sullivan. 



In the matter of The Grown Lands Act of 1884^ 
and in the matter of AN appeal by f. a. 

POWELL FBOM A DECISION OF THE LAND BOARD. 

Crown Lands Act of 1884 (48 Vic, No 28) ss. 17, 
18, 21 — Land Board — Assessment of Rent — 
Appeal — Successful Party — Costs against 
Crown — 20 Vic , No. S, s. 1 — Supreme Court 
Act of 1867 (31 Vic, No. 23) s. 58. 

On an inquiry before the Land Board the rent of Qalwey 
Downs was assessed at 22s. per square mile. Tlie 
lessee appealed to the Supreme Court, contending 
that rent should be about 12s. 6d. per square mile. 
Harding, J., fixed the rent at 20s., considered the 
appellants the successful party, and gave costs against 
the Crown. 

HM on appeal by GrifBth, C. J., Cooper and Real, JJ., 
that there is a clear indication of intention in The 
Crown Lands Act of 188 ^ that the ordinary costs of 
inquiries before the Board, which are necessary and 
unavoidable, should be borne by the Crown and the 
parties respectively, each bearing their own, and that 
the Board cannot properly grant costs either in favor 
- of or against the Crown unless for **good cause," 
and that the same rule applies to an appeal to the 
Supreme Court, which is a continuation of the pro- 
ceedings before the Board. 

HM also that the appellants were no more substantiaUy 
successful than the Crown ; that there were no cir- 
cumstances to shew that the costs of the appeal were 
more than ordinary or necessiry ; and that on that 
ground the Crown's appeal must be allowed, but 
without costs. 

Per Griffith, C.J. : S. 58 of The Supreme Cmirt Act of 
1867 does not exclude the prerogative rights of the 
Crown to be exempt from the payment of costs in 
cases in which that prerogative has not been other- 
wise excluded. 

Appeal by F. A. Powell and against a decision 

of the Land Board assessing the rent of the unre- 

sumed area of the leased portion of Galwey 

Downs at 22 shillings per square mile, pronounced 

on 4th October, 1892. The appellants applied for 

a rehearing, which was refused. The grounds of 

the appeal were that the assessment was excessive, 

inasmuch as portions which were practically 

useless and unavailable were included in the 

assessment ; that stock had deteriorated in value ; 



and that the assessment was disproportionate to 
the value of the property for pastoral purposes. 
They considered a fair rental would be something 
between 12s. and 148. per square mile. 

The appeal was heard on 22nd November before 
Harding, J., and two assessors, the Hon. B. B. 
Moreton for the Crown, and A. C. Grant, Esquire, 
for the appellants. Harding, J., decided that the 
appellants should begin. 

Feez and Bannatyne . for the appellants. 
BymeSy A.G., Rutledge and Wilson for the 
Crown. 

Haedino, J., delivered judgment: This ia an 
appeal by Frank Alexander Powell, a person 
alleging himself to be aggrieved by a decision of 
the Land Board. The parties have required that 
the Judges should be aided by assessors, and one 
assessor has been nominated by each party, and 
approved by the Judge, The evidence in this 
case may be taken in the same manner as is pre- 
scribed in the case of matters to be heard before 
the Land Board In trying the case, it being an 
appeal against the Land Board's assessment of 
the rent of G-alwey Downs Station, 1 have followed, 
as near as possible, the mode of procedure of the 
Land Board. In the first instance, the question 
was raised as to who should begin. I have 
followed the practices of the Supreme Court, that 
the appellant should commence. But in order 
that we might have something in nature of i-^sues 
before us, I followed the course prescribed by the 
Board, and required the (Commissioner to furnish 
us with his report on the run and improvements 
in respect whereof the rent shall be paid. That 
report was put in. Exhibit No 1. Then I required 
the pastoral tenant to furnish a like report, which 
we called No. 2. Then the case proceeded as in 
an ordinary case for trial. The party beginning, 
the appellants, produced their evidence ; then the 
Crown produced its evidence. The evidence for 
the appellants went to place before the Court the 
evidence considered by the appellants uecessarv 
to enable the Court to ascertain what should be 
the rent of this run, in accordance with the 'M^ 
section of the Act, sub- section 5. I do not know 
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if it is necessary, bat I think, perhaps, that it is 
adrisable, that the mode of arriving at a conclusion 
iu this judgment upon this endence should be 
brought out. I have had the benefit of the assist- 
ance of two most able gentlemen as assessors. I 
made a calculation whilst the case was going on 
before I put the questions to the assessors. I 
had that in writing. I find bj the answers to the 
quesstions which L considered necessary to put to 
each assessor that to a penny thej were exactly 
the same distance on opposite sides to my result. 
So, if I had taken their assessments, and divided 
them by two, after adding them together, I should 
have saved myself the whole of a good deal of 
trouble and many hours' anxious calculation, and 
arrived at the same result. It is a most singular 
instance, but as it happened, my calculations were 
in writing before I approached the assessors. It 
seems to me that a certain amount of improve- 
ments can be made on the run at a reasonable 
expenditure, and that the carrying capacity of the 
run will then be 8000. That being so, I think 
the rent should be £400 a year, or £1 a mile for 
the leased portion. 

Feez applied for costs, and cited re Quinn, 4 
Q.L. J., 4; re Fairhairn, Courier, 27th March, 1890; 
re A,J,8. Bank. Courier, 2lst May, 1886; 2 Q.L. J., 
145. The appellants were substantially successful. 

Bymeu, A.O, : The Crown has succeeded to a 
greater extent than the appellants. If costs are 
awarded against the Crown, it should be in propor- 
tion to the success achieved by the parties. There 
is no jurisdiction to give costs against the Crown. 
B T. Beadle, 7 E. & 6., 492 ; Qough v. Davies, 4 
W .B , 757. The question of costs was not raised in 
the cases cited for the appellant. 

HA.RDnra, J. : It appears that the question has 
been decided by two judges of co- ordinate juris- 
diction. I will follow their decisions, and will 
order the costs of the appeal to be paid by the 
Crown. As to the fees of the assessors, I think 
that is a matter for the taxing officer. 

The Crown appealed from so much of this 
judgment as gave costs against the Crown, on the 
ground that Harding, J., had no junsdietion to 



award costn against the Crown, and that under 
the particular circumstances of the case he had 
no jurisdiction to give costs against the Crown 

Byrnes, A.O. : There was no jurisdiction to 
award costs against the Crown. If there was the 
Crown was more successful, and the costs should 
be apportioned. Costs cannot be awarded against 
the drown unless authorised by statute. Hard- 
casfle on Construction, 410; Lord Advocate of 
Scotland and Dunglae, 9 CI. & F., 173 ; Toung v. 
Thomas (1892) 2 Ch. 134 ; E. v. Beadle, 2 El & B., 
492 ; 18 and 19 Vic , c. 90. If there was juris- 
diction to give costs, the Crown was entitled to 
costs Robertson v. Robertson, 6 P D., 119. In 
the cases His Honor purported to follow, the ques- 
tion of costH was not raised. 

Rutledge: S. 18 of the Act cannot be read in 
conjunction with s. 17. An appeal from the 
Land Board to a Judge is the substitution of one 
original tribunal for another. The proceedings 
are de novo. 

Feez : If a successful appellant is not entitled 
to costs, the right of appeal will be practically 
abrogated. The artificial rule that the Crown 
could neither give nor receive costs has been 
restricted as much as possible. It has been 
decided in this Court that the Crown should pay 
costs which did not come under 18 and 19 Vic, e. 
90, or under any other Act in which the Crown 
was specially mentioned. In the A.J.S Bank 
case, and iu re Fairbaim no opposition was raised 
to the allowance of costs. Costs were given in 
cases against the Stamp Commissioners ; re Smith 
and Qilchrisfs agreement, 4t Q.L.J , 170 ; re 
Fraser, 2 Q.L.J , 90 ; Briteher v. Williams, 5 
Q.L.J., 39 ; Burreg ▼. Marine Board of Queens- 
land, 4 Q.L.J, 151; re Farrg,S N.8.W. L.B., 
242; Abnult ▼, Queen, 2 W. A W., 136. 88. 17 
and 1 8 must be read together. As the Board had 
power to give costs under s. 17, the Supreme 
Court, which became substituted for the Board, 
had also the power. Moore r. Smith, 5 Jur. (N S.) 
892. The discretion of the learned Judge should 
not be interfered with. 

Bannatgne : The immunity of the Crown from 
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costs in England and the Colonies had been over- 
ridden by statute. The latest case cited by the 
Attorney General was dated 1867. The course 
of the Legislature had been to enable the Crown 
both to ask for costs and in certain cases to enable 
the subject to obtain costs against the Crown. 
In cases under the Stamp Act it has been the 
practice of the Court to award full costs against 
the Crown when the appeal was successful. 

Bymesy A,Q,^ in reply: The Judge who tried 
the case came under s. 21. That section gave 
him no more power than the ordinary law, and 
the question is whether the Judge would hare 
power to give costs against the Crown under the 
ordinary statutes. If this was an enquiry in 
which the Board could give costs, there was no 
provision for the Court to give them. 

C. A. V. 

Q-BiFFiTH, C.J.: This is an appeal by the 
Crown from so much of an order of Mr. Justice 
Harding, made on an appeal from a decision of 
the Land Board determining the rent of a run 
called Galwey Downs, as allowed the appellant 
costs against the Crown. 

It is objected that on such an appeal the Court 
has no jurisdiction to give costs against the Crown, 
and that if it has, the learned Judge proceeded on 
a mistaken principle in allowing them in this case. 

In support of the order, reliance was placed on 
Section 1 of 20 Vic, No. 13, on the provisions of 
The Crown Lands Act of 1884 relating to the pro- 
ceedings before the Land Board, and on section 58 
of The Supreme Court Act of 1867. There is no 
doubt that it is at common law a prerogative right 
of the Crown not to pay costs in any judicial pro- 
ceeding, and that this prerogative of the Crown 
will not be held to be taken away by statute 
except by express words or necessary implication. 

It is not, however, necessary that the Crown 
should be expressly named in the statute if it 
appears clearly that the law was intended to apply 
to cases to which the Crown is ordinarily a party. 
It has accordingly been held that the Crown, or 
its officers, may be ordered to pay costs in appeals 
from Justices by special case, the proceedings 



from which the appeal is given being proceedingB 
ordinarily taken by the Crown (Moore v. Smith, 1 
B. & E., 697). 

I do not think that the Act 20 Yic, No. 8, has 
any application in the present case, the proceed- 
ings not being proceedings instituted by or on 
behalf of the Crown or by the Attomey-Gheneral 
(E. V. Beadle, 7 B. & B., 492, 26 L J., M.C. III). 

It is necessary therefore to examine the pro- 
visions of The Grown Lande Act of 1884, That 
Act established a new tribunal called the Land 
Board, whose functions are partly judicial and 
partly advisory. The Board have original juris- 
diction in the case of assessment of rents of runf 
(ss. 30, 31), in the case of disputes as to boun- 
daries of runs (s. 19), in the case of compensation 
for improvements payable by a selector (s. 18) ; 
and any matter connected with the administration 
of the Act may be referred to them by the 
Governor in Council. 

The Board have also an appellate jurisdiction 
(s. 27^ from decisions of Commissioners granting 
or refusing applications to select (s. 26), or find- 
ing that a lessee has failed in the performance of 
the conditions of his lease [s. 68 (8)]. Section 
17 defines generally the power and duty of the 
Board with regard to " any enquiry or appeal " 
held by or made to them. They may summon 
witnesses; any party to the enquiry or appeal 
may be represented by counsel, solicitor, or agent : 
the enquiry or appeal must be heard and deter- 
mined, and the decision must be pronounced, in 
open Court ; and the Board may make such order 
as they think fit as to the cost of any ^* inquiry, 
appeal, or dispute," heard and determined by them. 
These provisions appear primd facie to be of 
general application. Section 18 makes special 
provision as to the mode of procedure when the 
function of the Board is merely to assess the 
amount of any rent or compensation payable under 
the Act. The Commissioner is first to furnish 
them with a valuation and report on the subject, 
and the person who will have to pay or receive the 
amount assessed by the Board is also to furnish 
them with a similar valuation or claim. The 
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Board are then on an appointed day to sit in open 
Court, and after hearing the last mentioned person, 
if he desires to be heard, to pronounce their 
decision in open Court. The Board may call 
such witnesses as they think iit, and may take 
evidence on oath, affidavit or declaration as they 
think fit, the procedure in this respect differing 
from that in other cases, in which apparently the 
evidence must be taken orally in Court. It ap- 
pears to have been contemplated that in many 
cases the parties interested might not attend before 
the Court, and certainly that the Crown would 
not ordinarily be represented when the decisions 
of the Board on questions of assessment are pro- 
nounced. The Board can pronounce their de- 
cisions although no one appears before them, and 
although they have no evidence beyond the valua- 
tions of the Commissioner and the lessee or 
claimant. And considering the nature of the 
questions to be decided, and the number of the 
cases that would come before the Board, in many 
of which the parties might not wish to be put to 
the expense of appearing either personally or by 
agent, it was natural to make provision enabling 
the Board to depart in this instance from the 
regular routine of legal tribunals. 

It was urged in argument that this procedure is 
so different from that prescribed by Section 17 
that the provisions of that section should be taken 
to be excluded. The first part, however, of that 
section which confers on the Board the power to 
compel the attendance of witnesses and examme 
them on oath must, 1 think, necessarily be held to 
apply to all judicial proceedings before them, as 
also must the provision giving the parties the right 
to be represented. Otherwise the powers of the 
Board and rights of the parties would be seriously 
limited in the most numerous class of cases that 
come before the Board. I think, therefore, that 
the determination of a question of rental ia an 
*' enquiry" within the meaning of this part of 
section 17. If it is an enquiry for the purpose of 
this part of the section, I see no sufficient reason 
for holding that it is not an enquiry for the pur- 
pose of the provisions enabling them to award 



costs in cases of enquiries held by them. Still, 
however, it does not follow that they have power 
to award costs against the Crown. It was con- 
tended in the course of argument that it would be 
absurd if the Land Board could, at a sitting of the 
Court for pronouncing their decision on a question 
of rental, award costs against the Crown when the 
Crown was not represented, and the statute does 
not contemplate that it need be represented. But 
I think a sufficient answer to this objection is to 
be found in requiring the application of the general 
rule that no one can be condemned unheard. If 
therefore it were proposed by a Court to make 
an unusual order against a party actually absent, 
who is entitled to be present, but whose actual 
presence is not contemplated by the law, that 
party should be specially called upon before such 
an order is made against him. There being then 
a general power to award costs, does it clearly 
appear that this power was intended to apply to 
cases in which the Crown is ordinarilv a party, or 
can full effect be given to the language by hold- 
ing it to apply only as between subject and sub- 
ject ? Power is expressly given to award costs in 
cases of appeals to the Board from decisions of 
Commissioners, and I am not aware of any case of 
such an appeal in which the Crown, or its repre- 
sentatives would not be a necessary party or 
parties The statute, therefore, I think, by neces- 
sary implication gives power to award costs against 
the Crown in such cases. And, as one at least of 
the classes of enquiries in which the same power 
is given to the Board in the same words is a class 
of cases in which the Crown is ordinarily a party 
interested, I think the same construction must be 
given to the words as applied to all those enquiries. 
I am therefore of opinion that the Board has 
power to give costs against the Crown on the 
hearing of a question of rental. Still, the question 
remains whether the Supreme Court has power 
to give costs on an appeal from the Board. 

The right of appeal is given by section 21 which 
does not mention costs. Section 58 of The 
Supreme Court Act of 1867 provides that the Court 
shall have power to award costs in all cases law- 



40 



THE QUEENSLAND LAW JOURNAL. 



I8M. 



fully brought before it and not otherwise provided 
for. 

[ do not myself think that these words are 
sufficient to exclude the prerogative right of the 
Crown to be exempt from the payment of costs in 
cases in which that prerogative has not been other- 
wise excluded. But I think that the section 
applies to proceedings in which the Crown is a 
party and which are of a class in which that pre- 
rogative is excluded. And I think that the ex- 
clusion of the prerogative in a Court of first in- 
stance must be taken to imply its exclusion in a 
Court of Appeal, especially when the appeal is, as 
in this case, to be in the nature of a rehearing. 
Por these reasons, I am of opinion that the learned 
Judge had power to award costs against the 
Crown. 

I pass to the other objection that the learned 
Judge proceeded on an erroneous principle in 
awarding them. The Commissioner's valuation 
furnished to the Land Board was 24b. 4id. per 
square mile. The pastoral tenant's valuation was 
12b 6d. per mile. The result of the appeal was 
that the rent was fixed at 20s. a mile, being 28. less 
than that fixel by the Board, and 7s. 6d. more than 
the tenant's valuation. We have communicated 
with the learned Judge, who informs us that he 
was of opinion that the appellants were the suc- 
cessful parties, and saw no reason why the costs 
should not follow the event. It is to be noted 
that the mode of assessment prescribed by the 
Act is compulsory both on the Crown and on the 
tenant, and that the Crown can neither abate or 
increase the rent when it hns been fixed by the 
Board. It is not necessary to decide whether the 
Crown can appeal from the Board's decision, but 
the tenant may appeal to this Court, and it is, I 
think, contemplated that the Crown should be 
represented on the hearing of the appeal, which 
is to be in the nature of a rehearing. Bearing in 
mind that this was the character of the appeal, I 
do not myself think that in this case the appel- 
lants were substantially successful any more than, 
if as much as, the Crown. Still, if the costs were 
in the discretion of the learned Judge, we cannot 



interfere. If, however, the Act indicates a clear 
rule to be applied in awarding costf>, we can 
enquire whether that rule has been observed. 

I think that the Act indicates a clear intention 
that the ordinary costs of inquiries before the 
Board as to rental, inquiries which are necessary 
and unavoidable, shall be borne by the Crown 
and the parties respectively, each bearing their 
own, and that the Board cannot properly grant 
costs either in favour of or against the Crown 
unless for good cause, as for instance if such costs 
were occasioned by unreasonable or improper or 
oppressive conduct on the part of the Crown or 
the other parties. 1 use the term '' good cause " 
as it id one of recognised and settled meaning. 
I think that the same rule should be applied in 
the case of an appeal from the Land Board to this 
Court, whioh is merely a continuation of the pro- 
ceedings before the Board, and to which the 
Crown is equally a party without any option on 
its part, or any means of avoiding the further 
litigation. 

If this is the true rule, and I think it is, this 
Court can enquire as to the existence of any 
facts which would amount to good cause for 
awarding costs, just as it may as to the existence 
of good cause for depriving a successful party of 
his costs after a trial by jury. 

There are no circumstances in the present case 
to show that the costs of the appeal were more 
than the ordinary and necessary costs of an 
enquiry carried to the Supreme Court. The fact 
that the Governor in Council refused to remit the 
matter to the Board is not, L think, of itself a 
sufficient reason. 

I think, therefore, that in the present case the 
Crown could not properly be ordered to pay the 
costs of the appeal to the Supreme Court, and 
that the appeal must be allowed on this ground. 
I think that there should be no costs of this 
appeal, the Crown not having succeeded on the main 
point argued before Harding, J., and this Court. 

Cooper and Bsax, JJ., concurred generally in 
this judgment, but expressed no opinion on the 
subject of the Crown's immunity from costs. 
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Solicitors for appellants: Hart^ Flower and 
Drury. 

Solicitor for Crown : J. Howard GUI, Crown 
Solicitor. 



O BRIICK V, O BRIXK AND ANOTHJEB. 

Divorce — Coun tereharges — Co$t» — Apportion ment. 

In au action for divorce the petitioner made certain 
charges of misconduct against the co-respondent, and 
the co-respondent, besides denying these charges, made 
countercharges of misconduct against the petitioner. 
The petitioner failed in his case, and the co-respon- 
dent was unable to prove his charges. Harding, J., 
ordered the petitioners costs of and occasioned by the 
countercharges raised by the co-respondent to be 
taxed and paid by the co-respondent ; the co-respon- 
dent's costs of his defence, except such costs as afore- 
said, to be paid by the petitioner. 

Hdd by Griffith, C.J., Cooper and Real, JJ., that on 
that order the petitioner was entitled to a complete 
indemnity for the expenses to which he had been put 
by the countercharges, and the co-respondent com- 
plete indemnity for his expense in defending the suit, 
except so far as he had increased them by the counter- 
charges ; and that it did not mean that there should 
be a general apportionment of the costs of the suit. 

Appf.al from an order made by Harding, J., in 
the action O^Brien v. O'Brien on 14tli June, 1898. 
In that action, charges of misconduct were made 
against the co-respondent by the petitioner, and 
countercharges by the co-respondent against peti- 
tioner. Both failed in their proof, and Harding, 
J., ordered the petitioner's costs of and occasioned 
by the countercharges to be taxed and paid by the 
co-respondent, the co-respondent's costs of his 
defence, except such costs as aforesaid, to be paid 
by the petitioner. 

The taxing officer gave the co-respondent the 
general costs of the action, and allowed the peti- 
tioner one day's costs of the hearincr on the 
countercharges. Costs were also allowed for a 
commission for the examination of witnesses in 
Sydney. 

An appeal was made to Harding, J , on dOth 
Norember, when the taxing officer s taxation was 
varied, and from this order the petilioner appealed 

Lilley, for petitioner, submitted that under the 
order the petitioner was entitled to the costs of 



all the items which related exclusively to the 
countercharges, and the co-respondent all the 
items relating to the petition, and the general 
costs of the action should have been apportioned. 
The Commission to Sydney was unnecessary, as 
the only witness examined could have been 
examined in Brisbane. Hardy v. Hull, 17 Beav 
355 ; Heighiugton v. Grant, 1 Beav 228 ; Farrow 
V. Bees, 4 Beav 18 ; Beat and Pergonal Advance 
Co. V. McCarthy, 18 Ch.D., 362; Jenkim v Jack- 
ton, 60 L.J. (Ch.), 206. 

Fecz, for co-respondent, submitted the Judge had 
exercised his discretion as to the costs of the 
commission In interpreting the order the taxing 
officer followed the ordinary rules and gave the 
petitioner the costs of the countercharges, and the 
co-respondent the costs of the defence, the general 
costs being the defendant's costs. The order 
meant that the co-respondent was to have the 
general coHts of the cause, minus the costs occa- 
sioned by the countercharges An express order 
was necessary to deprive him of the general costs. 
Mason Y. Brentini, 15 Ch.D., 289 ; Clark y, Clark, 
34 L.J., 71. 

Lilley, in reply, cited Hartley v. Hunt, W. N . 
(1887) 184. 

Griffith, C.J. : This is a divorce suit in 
which the petitioner charged misconduct on the 
part of the respondent and the co-respondent, and 
the co-respondent, besides denying these charges 
of misconduct, set up other charges of misconduct 
— countercharges as they are called — against the 
petitioner. The petitioner failed in his case, and 
the co-respondent's countercharges also failed in 
proof. On that His Honor, Mr. Justice Harding, 
made an order which, as far as it is material for 
consideration now, was in these words — "The peti- 
tioner's costs of and occasioned by the counter- 
charges raised by the co-respondent are to be 
taxed and paid by the co-rcHpondent, co-respon- 
dent's costs of his defence, except such costs as 
aforesaid, to be paid by the petitioner," and the 
question has arisen whether under that order the 
petitioner is entitled as against the co-respondent 
to recover part of the general costs of the suit, 
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and a similar qucBtion is whether the co-re8pon- 
dent in his costs is entitled to the whole of the 
general costs of the defence, or only in a propor- 
tionate part of them. The cases relied upon by 
Mr. Lilley were in all cases in which the plaintiff 
had succeeded in part of his claim, and in which 
he had been allowed costs of the suit, except in 
so far as they related to the part in which he was 
unsuccessful. They were all cases on the Chan- 
cery side of the Court. If even this had been a 
case of a plaintiff recovering the costs of an action, 
except so far as they were occasioned in the part 
in which he was unsuccessful, the costs would 
have to be apportioned — that is to say, they would 
be apportioned for the purpose of depriving him 
of some of the costs which he would otherwise 
get. No instance has been brought before us in 
which this rule has been applied to the defence, 
and I think the reason is quite plain. The reason 
given by Sir Qeorge Jessel in the case of The 
Real and Personal Advance Company v. McCarthy^ 
in which he says the rule does not apply to costs 
occasioned by defence, is this — " There is an ap- 
portionment of costs in equity, that is an appor- 
tioning of costs between the different claims. If 
the plaintiff get his cost«, except so far as they 
were occasioned by a particular claim, there would 
be an apportionment of the general costs, which 
are the costs occasioned by all the claims." Con- 
sidering this as an indemnity, it will be seen that 
the rule, instead of being an artificial one, is a 
rule of common sense. If a man brings several 
claims, and only succeeds in one, and fails in all 
the others, is entitled to get the whole of the 
general costs against the defendant, he would be 
getting something more than indemnity. He 
would be getting part of the costs in the matters 
in respect of which he would fail, so that the 
apportioning of the costs is the only way of doing 
justice between the parties. Applying the same 
rule of indemnity to the case of a defendant who 
has succeeded in one defence and failed on others, 
if the plaintiff were entitled to recover part of 
the costs against him he would be in a better 
position than if the defence had not been set up. 



The defendant does not require the apportionment. 
If you gave him more costs than he would have if 
that defence had not been set up, he is actually 
profiting at the expense of the co-respondent. 
He is profiting out of another man's fault. The 
principle of indemnity is that a man shall be put 
in the same position as if that which ought not 
to be done had not been done. In the case of an 
improper defence being set up, he is to be put in 
the same position as if that defence had not been 
set up — no better and no worse. The case of The 
Real and Personal Advance Co,, dealt with by 
Sir George Jessel is the only case exactly in point 
with the present case, with this distinction in this 
case there were two defendants, and they set up 
two defences, and in the other there was one de- 
fendant who set up two defences. In this case 
where one defendant was ordered to pay the 
plaintiff his costs, except so far as they were 
occasioned by one of the defendant's defence, the 
plaintiff was not entitled to include any of the 
general costs of the action. Now, if in this case 
the plaintiff gets all the expenses to which he had 
been put by the unnecessary defence of t.ie 
countercharge, he is indemnified against the con- 
sequences of them, and the defendant is equally 
entitled to be indemnified against all expenses 
that he has been put to in the suit, except so far 
as he has increased them himself. That appears 
to be a common-sense principle. There has been 
no authorit;v cited to show that the words used 
by Mr. Justice Harding mean anything else. The 
only authority cited shows that the words mean 
that. It appears to me that this is the order that 
His Honor did make. [A verbatim copy of His 
Honor's note of the order was put in.] That is 
exactly what I have endeavoured to express. It 
gives the petitioner complete indemnity for the 
expenses to which he was put by the counter- 
charges, and the co-respondent complete indemnity 
for his expense in defending the suit, except so 
far as he has increased them by the counter- 
charges. I think, therefore, that the appeal fails, 
and it must be dismissed with costs. 
Cooper, J. : I coiicur. 
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Reai., J. : I think also that the appeal should 
be dismissed with costs. I do not quite base my 
decision on precisely the same form of grounds. 
We have to interpret the modern meaning of the 
words. The words, I have no doubt, acquired a 
particular meaning in consequence of the place 
where they were used, where, so to speak, they 
met the justice of the case. I think that in the 
ordinary and natural sense of the words they 
would not in any case mean, if it was a matter de 
novo, that a party who was to get costs of and 
occasioned by a particular matter would also get 
wbat are called the general costs I think that 
the principle of interpretation is properly and 
strictly stated in Smith on Practice, who says 
that the words would mean in the ordinary sense, 
^' taking from the whole of the costs the increase 
that was made in consequence of the unfounded 
claim ; the balance would be the costs not occa- 
sioned by that claim.** If, therefore, this were a 
matter coming before us in the first instance, to 
my mind there would be no difficulty in dealing 
with it. The words would mean what they say — 
the costs of and occasioned by the claim on which 
you succeed, which I would take to be as laid 
down in Smitn on Practice, as much of the whole 
of the costs as would not hare been incurred had 
you made no unfounded claim. That is exactly 
and precisely how I would have interpreted it if 
it were a matter dependent on the common use of 
the word only. That would meet what I may call 
the natural justice of the case. The plaintiff 
would only get from the defendants those costs 
which he would hare got if he had never made a 
claim upon which he had failed, and the defendant 
would be paid those costs which he had incurred 
in consequence of that claim being made, and 
would suffer no more costs than he would have 
suffered if the claim had never been nuide. But 
the Court of Equity considered, rightly or wrongly 
— ^rightly, I think — that a person should not take 
advantage of a genuine claim which he has, to try 
a right on a matter which was doubtful. At all 
events, if he did so, that Court decided that he 
should do it upon the terms, that if he failed, he 



would lose part of the general costs of the action. 
That, however, until comparatively recently, did 
not apply in the common law side. In Equity the 
costs were always in the discretion of the Judge, 
but in the common law side there was no discretion 
as to costs. In Equity two forms of order were 
used. When it was intended that a person should 
get the costs, merely so far as they were increased 
by the unfounded claim, one form was used ; and 
when it was intended that the plaintiff or claimant 
was, so to speak, to be punished for uniting 
unfounded claims with well-founded claims, 
another form of order was used ; and, although 
that second form of order was couched iu language 
which in the ordinary sense would mean no more 
than the first form of order, by long usage by the 
Masters in Chancery, who had the taxation of 
costs supported by the Judges, it had acquired a 
special meaning. It was understood by their officers 
to mean that the costs should be apportioned. The 
effect of that has been that wherever the costs of 
a claim are given, and such costs as related to or 
were occasioned by the claim, the language is 
interpreted to mean precisely the same as if the 
Judge said — " You will have the costs occasioned 
by the claim on which the plaintiff has not 
succeeded, and you will also have a proportionate 
part of the general costs.*' It seems, then, that 
when a Judge intends that a person shall only 
have the costs so far as they were increased by 
the unfounded claim and part of the general costs, 
that he uses the words '* relates to or occasioned 
by." That specific interpretation of the words 
arose in consequence of the nature of the cskses to 
which the order was applied. They were always 
applied to cases of claim. The rule was laid down 
in the case of Beqhie v. Fenwick, reported in L.R. 
6 Chancery, 869. In that case you find the 
two forms of order, the one granting what in a 
natural sense the order would mean, and tho 
other relating to the increase in the costs, meaning 
that the Court intends to inflict, so to speak, 
punishment — that is, giving the defendant a 
portion of the costs. That was the state of affairs 
when the Act was passed enabling the Courts of 
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Common Law to also give costs in their discretion. 
When the Courts of Equity and (Common Law 
became, as it were, one, and the powers that Courts 
of Equity had formerly used and always exercised 
were given to Judges of Common Law, it was 
held, as pointed out by Jessel, L.J , that the 
particular order in question does not apply to a 
mere matter of defence. The rule is not applica- 
ble to costs occasioned by defence. The reason 
which gave rise to the application of the words in 
the particular sense could never be applied to a 
matter which was a matter of defence, because it 
would be absurd to say that a man would be 
w^rong in setting up fifty matters if he had them 
as grounds of defence. There may be something 
wrong in a man having a well-founded claim 
uniting with it unfounded claims for the purpose 
of saving expense, but there can be nothing wrong 
in a man who has fifty matters to raise against 
a claim set up against him setting up each and 
every one of them. It would certainly be contrary 
to natural justice to hold that a person who had 
no right to succeed against another because the 
latter failed in some part of his defence, should 
be entitled to more costs than the costs occasioned 
by the defence on which he was successful. 1 
have come to the conclusion that this form of 
order, although applicable to a case where a 
matter is set up in the nature of a claim by a 
person called a plaintiff who seeks to recover 
something from another, is not applicable to a 
case where that is not what he does — where he 
simply uses his claim as a weapon of defence to 
prevent the other recovering against him. Con- 
sequently, although the words to my mind are to 
be interpreted without reference, so to speak, to 
what may have originally given rise to that 
Bpecific form of interpretation, still they are not 
to be extended to matters to which thoy have 
never been extended by the Courts in whicli they 
were used. For the.se reasons, I think, the appeal 
should be dismissed with costs. With regard lo 
the smaller matter of the costs of the commission, 
even on the appellant*s own statement of the case, 
it appears to me that the taxing master was right. 



Judgment accordingly. 

Solicitors for petitioner: Lilleyand O" Sullivan. 

Solicitor for co-respondent : Cohen . 



LA8CKLLE8 r. M'SWATNE AND OTHERS. 

Will^Gharitahle Bequent—The Reliqious, Educa- 
tional, and Charitable Institutiong Act of 
1861 (25 Vic, yo. 19) ss /, 3. 

A., by his will, after certain bequests had been satisfied, 
devised the residue of his estate " to the Presbyterian 
Church, at Spring Hill, Brisbane, called St. Paul's, 
under the pastorate of the Reverend J. F. M*Swaine/' 
and directed L., his executor and trustee, to pay and 
apply the same to, and for the use and benefit of the 
said Church as in his sole discretion should seem fit, 
or to pay the same to the Churchwardens for the time 
being of such Church, whose receipt should be a 
aufficient discharge. The will was not attested by 
three persona, nor registered under the provisions of 
The ReligiouH, EducaJtionaf, ami Charitable InstUution* 
Act of 1861, but was attested by two witnesses, and 
executetl as required by The Succession Act of 1S67. 

In 1863 several Presbyterian Congregations in Queensland 
joined themselves into an Ecclesiastical body called 
the Presbyterian Church of Queensland. At a later 
period St. Paul's Church voluntarily joined with the 
other congregations. The moderator, clerk, and 
treasurer of the General Assembly of the Ecclesias- 
tical body were duly incorporated under the name of 
"The Presbyterian Church of Queensland." >t. 
Paul's coijgregation, except in so far as it was a i^art 
of that body, never became incorporated. No money 
or property of the congregation was ever vested in 
the body known as the Presbyterian Church of 
Queensland, or in the body corporate. 

field by Harding, Cooper and Real, JJ., that St. PauVs 
Church was an integral part of the Preahyterian 
Church of Queensland, that the bequest was invalid. 

HM also, that where a devise or bequest is made to any 
integral part of a corporation, registered ander Tht 
Religiowf, Educatumal, and Charitable InsiittUions Act, 
it is a bequest or devise to the corporation, and the 
corporation in the administration of their trusts 
applies the devise or bequest for the purposes of the 
particular part of the corporation to which the donor 
desired that it should be applied. 

Per Harding, J.," that where the whole of a religious Ixnly 
has once been incorporated by letters patent issued 
to it, the whole of the body with all its integral parts 
becomes a corporation for the purposes mentioned in 
the said Act, and that no integral part of that body 
is entitled to have issued to it letters patent for a 
corporatioD. Re Swan*s Will, 4 Q.L.J., 171, dis- 
cussed and followed. 

Special case stated by consent of aJl the parties 

for the opinion of the Court. 
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This action was commenoed on the thirtieth day of May 
1893 by a writ of fommoni whereby the plaintiff claimed 
as executor and trastee of the will dated the fifteenth day 
of May 1890 of Robert Adair deceaaed to have the real 
and pemnal estate of the aaid Robert Adair administered 
the defendants John Fleming M*Swaine Thomas Bruce 
and James Crombie being sued as members of Saint Paura 
Presbyterian Church Session and the defendant Thompson 
Adair as one of the next of kin of the testator. 

1. Robert Adair late of Roma in the colony of Queens- 
land Gentleman deceased by his last will and testament 
dated the fifteenth day of May 1890 appointed the Plain- 
tiff Francis Molesworth Lascelles of Sandgate in the said 
Colony of Queensland Town Clerk of Sandgate aforesaid 
to be sole executor and trustee of his said will and thereby 
gave deriaed and bequeathed the whole of his estate both 
real sad personal and of whatsoever natore kind and 
quality and wheresoever situate unto his said executor 
and trustee to sell and convert the same or any part 
thereof into money as he in his sole discretion should 
think fit and to invest the proceeds of such sale or con- 
version thereof as therein mentioned and to stand possessed 
of the principal moneys and the annual income arising 
therefrom (after payment of all his just debts and funeral 
and testamentary expenses as therein directed) Upon 
trust to pay certain pecuniary bequests therein mentioned 
but not necessary to be herein set forth And as to the 
rest residue and remainder of lus said real and personal 
estate and effects the testator charged and made the same 
liable to the payment of £1 per week to his wife Johanna 
Adair (who predeceased him) during her life as therein 
mentioned and after making such provision for his said 
wife guTS devised and bequeathed the said rest and 
residue of his said real and personal estate or the invest- 
ments representing the same in the following terms 
namely "To the Presbyterian Church at Spring Hill 
*' Brisbane aforesaid called Saint Paul's now under the 
** pastorate of the Reverend J. F. M*Swaine and I direct 
" my said executor and trustee to pay and apply the 
** seme to and for the use and benefit of the said Church 
** as in hii sole discretion shall seem fit or to pay the same 
'* to the Churchwardens or the time being of such Church 
*' and whose receipts shall be good and sufficient 
** discharges to my said executor and trustee for any 
** moneys he may pay them to be applied for the use and 
*' benefit of the said Church as aforesaid." 

2. The said testator died on or about the twenty fourth 
day of August 1892 without having revoked or altered 
the said wiU. 

3. Probate of the said will was duly granted to the 
plaintiff the executor appointed by the said will on or 
about the thirtieth day of September 1892. 

4. The said will of the said testator was not attested 
by three witnesses nor registered under the provisions of 
The Hdigioua EducaiionaX and Charitable ItistUtUiont Act 
0/ 1S61 (hereinafter called "the said Act") but was 
i^ttested by two witnesses only and executed in the 
manner required by The Succession Act of 1867, 

5. Prior to the date of the events hereinafter mentioned 
a oertam oongregation of Piwbyteriaiui oalling themielrei 

9 



the congregation of the United Prssbyterian Church at 
Brisbane aforesaid were entitled to certain lands situate 
in Creek Street Brisbane aforesaid which lands were 
vested in John Petrie Andrew Fenwick James Johnson 
and Richard Cannau as trustees for the said congregation. 

6. At an assembly or conference of delegates from 
Presbyterian congregations other than the said congrega- 
tion held at Brisbane aforesaid on or about the twenty- 
fifth day of November 1863 certain Articles of Union 
were adopted for the purpose of associating the Presby- 
terian Congregation of Queensland together by voluntary 
compact as an ecclesiastical body under the name of the 
Presbyterian Church of Queensland (hereinafter called 
'* the said ecclesiastical body "). 

7. By Deed Poll dated the seventh day of September 
1864 tiie said John Petrie Andrew Fenwick James 
Johnston and Richard Cannan execnted a declaration of 
trust concerning the said lands so vested in them as 
aforesaid. 

A copy of the said Deed Poll is annexed hereto marked 
with the letter '* A *' and is to be taken as forming part 
of this Case. 

8. Shortly after the date of the said Deed PoU and 
prior to the month of May 1874 the said congregation 
(then known as the Creek Street Presbyterian Church) 
voluntarily joined the said ecclesiastical body and the 
members for the time being of such congregation (herein- 
after called **the said congregation") thereupon became 
and have since continued to be a congregation of the said 
ecclesiastical body. 

9. In or about the month of May 1874 the General 
Assembly of the said ecclesiastical body adopted certain 
Rules and Forms of Procedure. 

A copy of the said Articles of Union hereinbefore 
mentioned and of the said Rules and Forms of Procedure 
are annexed hereto marked *'B" and are to be taken as 
forming part of this Case. 

10. By Letters Patent dated the thirteenth day of June 
1876 and issued under the seal of the Colony in pursuance 
of the authority in the said Act in that behalf contained 
the Reverend William Lambie Nelson the Reverend 
Charles Ogg and James Bryden respectively holding and 
exercising the office of Moderator Clerk and Treasurer of 
the General Assembly of the said ecclesiastical body and 
their successors for ever (hereinafter called ''the said 
body corporate") were duly incorporated by the name 
and style of the Presbyterian Church of Queensland. 
The present Moderator Clerk and Treasurer of the said 
General Assembly are respectively the Reverend C. J, 
Legate the Reverend Richard Kerr and Gilbert Lang. 

11. Save as hereinbefore appearing the said congrega- 
tion and the said ecclesiastical body have not either of 
them ever been incorporated under the said Act. 

12. From and after the time when the said congrega- 
tion joined the said ecclesiastical body as aforesaid the 
said lands in Creek Street aforesaid until the sale thereof 
hereinafter mentioned were alway« vested in trostees 
elected solely by the said congregation and were alwajra 
held by them npon tiie tntsto and sttbjecl to the powers 
and provisions in and by the itid Deed PoU contained 



46 



THE QUEENSLAND LAW JOURNAL. 



1S94. 



and declared conoeming the aame and upon and snbject 
to no other trusts powers or provisions whatsoever. 

13. In or about the year 1885 the said lands in Creek 
Street aforesaid were sold with the sole consent of the 
said congregation and prior to the month of February 
1867 the said congregation partly out of the proceeds of 
such sale as aforesaid and partly out of other funds 
belonging to the said congregation purchased other lands 
in Leichhanlt Street Spring Hill Brisbane aforesaid and 
erected and prior to the fifth day of May 1889 completed 
thereon a Presbyterian Church called St. Paul's. 

14. The said congregation has since the year 1876 and 
tbe said church called Saint Paul's has since the date of 
its completion and the same respectively still are under 
tt{e pastorate of the defendant John Fleming M*Swaine 
the Presbyterian Minister thereof And save as aforesaid 
there is not and never has been any other Presbyterian 
Chnreh at Spring Hill Brisbane aforesaid or under the 
pastorate of the said defendant John Fleming M*Swaine. 

15. The said lands at Spring Hill Brisbane aforesaid 
have since the purchase thereof by the said congregation 
always been and still are vested in trustees elected solely 
by the said congregation and have always been and still 
are held by such trustees upon the trusts and subject to 
the powers and provisions in and by the Schedule of 
Trusts to a certain Nomination of Trustees registered 
under the provisions of The Reed Property Acts of 1861 
and 1877 and dated the thirty-first day of January 1887 
contained and declared concerning the same and upon and 
subject to no other trusts powers or provisions whatsoever. 

A copy of the said Nomination of Trustees together 
with the said Schedule of Trusts is annexed hereto marked 
with the letter " C " and is to be taken as forming part 
of this Case. 

Tbe present registered proprietors of the said lands at 
Spring Hill Brisbane aforesaid as such trustees as afore- 
said are Robert Langlands Armour and David Laughlan 
Brown. 

16. No lands moneys or other property of the said 
congregation have ever been or are now vested in the 
said ecclesiastical body or the said body corporate or either 
of them. 

17. There are no Churchwardens under the Presbyterian 
Polity nor of the said congregation but the temporal 
affairs of the said congregation are managed by a Com- 
mittee of Management elected by the said congregation 
according to the directions of the said rules and forms of 
procedure. 

18. The Defendants other than the Defendant Thompson 
Adair contend that the abovementioned testamentary 
disposition in favor of the Presbyterian Church at Spring 
Hill Brisbane aforesaid is effectual. The defendant 
Thompson Adair contends that under the circumstances 
hereinbefore appearing the said testamentary disposition 
is void by virtue of the provisions of the said Act. 

The questions for the opinion of this Honorable Court 



1. Does the said testamentary disposition take effsot 
or does the same fail f 



2. If the Conrt shall be of opinion that the said 
testamentary disposition takes effect from whom 
can the plaintiff obtain good and soffictent 
discharges in respect of the property therein com- 
prised or by whom shall such property be applied 
upon the trusts of the said Will ? 

3. By whom and out of what funds ought tbe costs 
of this case to be paid ? 

Dated tbe dOth day of August 1803. 

The ease was called on at the September Full 

Court when GrifGith, C.J., stated that as he had 

advised on the case while at the bar, he was 

unwilling to take part in deciding the case, and 

expressed an opinion that two judges could hear 

the case under s. 6 of The Supreme Court Act of 

1892, but Harding and Heal, JJ., held that three 

judges must hear the case, unless the conditions 

mentioned in that Act existed, and the matter was 

adjourned till the December Full Court, when the 

case was argued before Harding, Cooper and 

Keal, JJ. 
Feez and Leeper for the executor to submit to 

the order of the Court. 

MaeDonnell for the defendant Thompson Adair, 
one of the next of kin of the testator, submitted 
that St. Paul's Church was a unit of a corporation 
and could not obtain property which under the 
circumstances could not go to the corporation. 
The bequest was void. The relations between the 
body corporate and the Church as set out in roles 
of the former were of so intimate a nature that 
the Church could not be considered a separate 
entity. Ee Swan't Will 4 QL.J, 171; The 
Wickham Terrace Presbyterian Church Act of 
1884 ; The Ann Street Presbyterian Church Act 
0/1889; The St, Andrew's Presbyterian Churel 
of Rockhampton Act of 1891 \ and Presbytery of 
Edinburgh v. Bobert de la CondanUne^ 41 Scottish 
Jurist, 188. 

Shand and Scott for the other defendants. 
We submit that the object of tbe testator's 
bounty was clear. An attempt has been made bj 
the plaintiff to confuse that object with persons 
of whom there is no reason to beliere the testator 
had any knowledge. There has noTer been more 
than one Presbyterian Church at Spring Hill 
under the pastorate of the Eer. J. F. M'Swaine. 
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No other body answers tbe description in the will. 
Although a part of a corporate bodj, it exists, is< 
governed, and holds property apart from that 
body. If St. Paul's Church was swallowed up by 
an earthquake, the corporate body would continue 
to exist. The corporate body could not sue for 
the bequest There is no reason why St. Paul's 
Church should not itself become incorporated 
apart from the corporate body of the Presbyterian 
Church of Queensland. A parallel case may be 
instanced in the cases of the Universities of Oxford 
and Cambridge, which are corporations, and have 
separately incorporated colleges. A similar grant 
under similar circumstances to St Ann's Presby- 
terian Church was allowed by Lilley, C.J., in 
Mortimer' 9 Will, 22nd June, 1892 [BsiOi, J.: 
In that case it was stated in the affidavits that the 
Church was not incorporated and registered under 
the Act. The question arose on an application to 
pass executors' accounts, but was not argued.] It 
was in exactly the same position as St. Paul's 
Chureh. Be Swan'a Will is clearly distinguish- 
able, as in that case both the beneficiaries were 
registered under the Act. The statutes cited by 
the plaintiff's counsel were private Acts passed 
for a particular object. Lang v. Furve$^ 15 Moo 
P.C., 389; Forbe9Y,£den,L.R. 1 H.L.R. (Sc), 
568; Bruee v. Preihytery of Deer, ib, 96, were 

cited. 

C. A. V. 

Ha^rdino, J. : This is a special case stated for 
the opinion of this Court by Francis Molesworth 
Lascelles, as plaintiff executor and trustee of 
Robert Adair, deceased, and John Fleming 
M'Swaine, Thomas Bruce, and James Crombie, at 
present being sued as members of the St. Paul's 
Presbyterian Church Session, and against 
Thompson Adair, one of the next of kin of the 
testator already mentioned ; the question for the 
decision of the Court being whether the testa- 
mentary disposition contained in the will of 
Robert Adair takes effect or fails. And then 
certain other questions have been stated, which 
at the present moment it is not necessary to refer 
to. Robert Adair, by his will dated 15th May, 



I89(), devisJBd and bequeathed certain properties 
for holding and conversion to Francis Moles worth 
Lascelles, which were ultimately to be given in 
these words — " to the Presbyteriwi Church, at 
Spring Hill, Brisbane, called St Paul's, now under 
the pastorate of the Reverend J. F. M'Swaine, 
and I direct my executor and trustee to pay and 
apply the same to and for the use and benefit of 
the said church as in his sole discretion shall 
seem fit, or to pay the same to the churchwardens 
for the time being of such church . ... . 
for the use and benefit of the church afore- 
said." Then the case states the probate of 
the will, the fact that the will was not attested 
by three witnesses, and was not registered 
under The Beligiout, JEdudaiional, and Charitable 
Institution9 Act of 1861, but was executed in 
accordance with The Succesaion Act of 1867. 
Then the case goes on to state the statUH of 
the beneficiary, the St. Paul's Presbyterian 
Church, Spring Hill, Brisbane. It narrates its 
origin and history, which is shortly as follows : — 
That a certain congregation of the Presbyterians, 
calling themselves the congregation of the United 
Presbyterian Church of Brisbane aforesaid, were 
entitled to lands in Creek Street, of which Petrie, 
Fenwick, Johnston and Cannan were the trustees 
for that congregation ; that at an assembly of the 
delegates from the Presbyterian congregations, 
other than this congregation, articles of union 
were adopted for the purpose of associating the 
Presbyterians of Queensland together under the . 
name of the Presbyterian Church (»f Queensland. 
By a Deed Poll on the 7th September, 1864, 
Petrie, Fenwick, Johnston and Cannan executed 
a declaration of trust of the lands in Creek Street^ 
in trust only for the use of " the said congregation 
of the United Presbyterian Church of Brisbane, 
at present under the pastoral charge of the 
Reverend Mathew McQ-avin." After the date 
of the execution of that Deed Poll, and before 
May, 1874, the congregation joined the ecclesias- 
tical body, which had been previously constituted 
under the name of the Presbyterian Church of 
Queensland, and has since continued to be a 
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Congregation of the said ecclesiafltical body. In 
May, 1874, a general assembly of tbat ecclesias- 
tical body adopted forms and rules of procedure, 
and by letters patent dated lUh June, 1876, 
under the seal of the Colony, and in pursuance of 
the authority of I^ Beligiou$^ Educational and 
Charitable Inatituttons Act, certain portions were 
incorporated under the name and style of the 
Presbyterian Church of Queensland ; and except 
in that way these congregations hare not been 
incorporated under the Act. From the time of 
the congregation joining the ecclesiastical body, 
the lands in Creek Street, until their sale, con- 
tinued vested in the trustees elected by the con- 
gregation, and were held by them upon trusts, 
which I haye already referred to. But in the year 
1885 the lands in Creek Street were sold, and 
from the proceeds other lands in Leichhardt 
Street, Spring Hill, were purchased, and there 
was erected and completed thereon before May 
5th, 1889, for that congregation of Presbyterians, 
tiiat Church called St. Paul's. That Church was 
since the year 1876, and since the date of its 
completion, under the pastorate of the Keverend 
John Fleming M'Swaine, one of the defendants, 
as the Presbyterian Minister thereof, and with the 
exception of that Church there has never been 
any Presbyterian Church at Spring Hill under 
the pastorate of that gentieman. But the lands 
at Spring Hill were and are now vested in trustees 
elected solely by the congregation, and are held 
by them upon trusts mentioned in the schedule of 
the nomination of trustees, to which 1 will not 
refer. The present registered proprietors are 
Messieurs Armour and Brown. No money, no 
property whatever of this congregation has been, 
or is now vested in the ecclesiastical body. There 
are no Churchwardens ; the temporal affairs of 
the Church are managed by a Committee of 
Management. The contention of the three 
defendants other than Thompson Adair is that 
the testamentary disposition in favour of the 
Presbyterian Church at Spring Hill is effectual, 
whereas the defendant Adair contends that it is 
void by virtue of the provisions of The Beliffious, 



BduoaHonal and Oharitabie Inetttutiom Act. 
Those are the facts as stated by tiie parties, and 
that the question which they desire to have 
answered by this Court. The determination of 
that question depends upon the construdiion of 
The Beligioue Institutiona Aet—tai Act which 
has already been construed by this Court in the 
case of Swan'e Will, It may be well before 
dealing with that case to consider the terms of ike 
Act itself. The objects of The EeUgiout, 
Educational and Charitable Inetitutiona Act are 
to provide facilities for the transmission and 
management of properties and effects granted to 
or dedicated to religious or charitable uses. The 
means by which these objects are to be carried 
out is by granting letters patent under the great 
seal of the Colony, declaring any perMus and 
their successors for ever to be a body corporate 
by such name as the letters patent give. There 
is a declaration that these persons shall have a 
perpetual succession and a conunon seal for them- 
selves and their successors, and a provision made 
for them to purchase, acquire and possess goods, 
chattels, gifts or benefactions whatsoever. Then 
there is a provision in the third section of the Act 
setting forth the mode in which gifts to such a 
corporation are to be effected. Prom time to 
time as a Judge administering the Act, so far flfl 
it is necessary for this Court to administer it in 
Chambers, when I have been applied to, 1 hare 
construed that part of the Act, which 1 have 
referred to, to mean that any church or ecclesiafl- 
tical body, notwithstanding that it may consist of 
any number of integral parts, will nob have issued 
to it as a whole more than one letters patent 
forming one corporation. That in other words 
the whole of the church or religious body 
having once become incorporated by letters patent 
issued to it, thereby the whole body wi^ ftU 
its integral parts became a corporation for the 
purposes mentioned in the Act, and that no 
integral part of that body was entitled to have 
issued to it letters patent for a corporation. I 
have always maintained that opinion, and 1 still 
maintain it, so far as 1 have coziatrued it as a 
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Judge of fint instaiuse. The Act then CAme 
before me ia Full Court, and wm construed by 
this Court I concurred in the obaerrations which 
were made in the judgment delirered by the then 
Chief JitBtice (Sir Charles Lilley), which, although 
more elaborate than I had given, were to the 
same effect. <Now the decisioa in that case was, 
that where a bequest or dense is made to any 
integral part— that is to say any congregation, as 
it would be in this case — of the whole corporation, 
that is a bequest or de?ise to the corporation, and 
that the corporation in the administration of their 
truats applied the deriM or bequest for the 
purposes of the partieular integral part of the 
corporation to which the donor desires that it 
should be applied. If that is the correct result 
of that decision a^d a correct interpretation of 
this Act, and if this was a bequest in the will of 
Adair to the Presbyterian Church at Spring Hill, 
Briabane, aforesaid, it is to the corporation and 
only to the corporation, and when it gets to the 
corporation^ then the corporation can apply it to 
the purpoaes of that church. That is to say, they 
hold the legal estate or the property in trusts for 
the purposes pointed out by the testator for the 
benefit of the ohurch. That being so, it now 
becomes necessary to consider the effect of the 
3rd section of the Act in regard to a bequest to a 
corporation, which says — " Every deed of grant, 
gift, benefaction or testamentary disposition to or 
in f aronr of any such corporation, shall be made 
in the presence of and attested by three credible 
witnesses, and shall be executed and registered one 
month prbvious to the decease of the person mak- 
ing such deed of grant, gift, bene&ction or 
testamentaiy disposition." The policy which 
prompted the passing of that section was pointed 
out, I think correctly, in the judgment in Swan's 
Oase, It is unnecessary to repeat it, but in this 
caoe we find that this will was not registered 
one month previous to the testator's death, and 
waa not made in the presence of and witnessed by 
tiiree witnesses. Consequently in respect to that 
gift Th0 SMffiau9, Eduoatiomal and Charitable 
Jn^Muiions, 4^ has not been complied with, and 



the same result follows as in Swanks Oaae — ^nasMly, 
that so far as St Paul's Church is concerned 
the bequest fails, and the answer to the alternative 
of the first question — (1) Does the said testamen- 
tai^ disposition take effect? or does the same 
fail ?— will be '' Tes." As to the third question-* 
By whom and out of what funds ought the costs 
of this case to be paid ? — I think that all the costs 
should come out of the estate of Adair and that 
the trustees should have their costs as between 
solicitor and client. 

CooFKB, J. : I am of the same opinion for the 
same reasons. 

JEtKAX, J. : I am of the same opinion. Thia is a 
matter in which I have no doubt as to the law 
myself, but if it had been brought up in the first 
instance it might not be free from doubt, but it ia 
governed by the decision in the case of Swan'M 
Willy and by the reasoning in that case. Two 
possible interpretations might be given to an Act 
authorising a religious body to become incorpor- 
ated. One IB that it was a mere accession and 
increaae to the rights which they ha7e as 
organizations recognised by law. At the time of 
the passing of this Act the Presbyterian Body had 
in common with all other religious bodies the 
protection of the general law, which enforced and 
protected all gifts not made contrary to the 
specific proyisions of the law made for charitable 
purposes in favour of any religious or educational 
body, unless such religious body was of a class 
proscribed by law. The law in England of course 
varied, and there were times when the religious 
bodies now receiving protection did not receive it. 
But the principle was that wheneyer a religious 
or charitable bequest was given, the effect was 
that it was carried out in substance, but there was 
no certainty unless a corporation existed too. It 
was the Court of Chancery that had control of the 
trust, and from time to time appointed trustees, 
and application had to be made to it where there 
was an attempt by the trustee to commit any 
breach of the trust, or if it was not lawful to 
carry out the objects of the trust. That ^fa^ the 
law as it existed bef(Nre the passix^ of this Act, 
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when an additional rigbt was giyen to the Presby- 
terians, in addition to those given by the statutes, 
8 Wm. IV, No. 7, and 4 Vic, No. 18, enabling 
them nnder certain circumstances to practically 
hare a corporate succession They were recognised 
as one body under those Acts. The contention in 
this case, so far as I understand it, has been that 
this Act did no more than give to the religious 
bodies another privilege without in the slightest 
degree limiting the powers and authorities they 
already had, if they chose to take advantage of 
them. That is to say, that the effect of a will not 
being in accordance with the forms of this Act 
would be, that it stood as before the Act was 
passed, and could not be given effect to. If that 
were the true construction, the provision in section 
3 would be useless, and I might say to my mind 
absurd, because section 3 provides that any gift to 
a body endowed with the rights of succession given 
by this Act, will be invalid if it is not registered 
one month before the person who made it dies. 
The law which has been applied to charitable 
institutions in England, and as applied to The 
Mortmain Aetty which necessitated gifts being 
made in some reasonable time — ^as pointed out 
by the learned late Chief Justice in Swanks Oaae^ 
limited the time in England to twelve months, 
but here it is limited to a period of one mouth. 
Now if this Act is to be construed as merely 
giving to them a further right, that provision 
would be perfectly useless and absurd. Then it 
is contended that some different rule of construc- 
tion must be applied when the institution that 
registers consists of several congregations or 
bodies. I can see nothing in the Act which would 
lead to that construction. It has to be borne in 
mind that at the time this Act was passed many 
of the religious bodies were separated by the state 
of the Colony in a great measure, and this body — 
the Presbyterians — the gift to whom is now under 
consideration, had grants of land made to them by 
the State, which were under various Acts, vested 
in trustees or otherwise. The Act provides 
(section 1) — ** It shall be lawful for the Q-ovemor, 
with the advice of the Executive Council, from 



time to time, to issue letters patent under the seal 
of the Colony, and therein to declare that any 
person or persons, and their successors for ever, 
holding any religious or secular office or prefer- 
ment, or exercising any religious or secular func- 
tions to which he or they shall have been duly 
called, in accordance with the rights, laws, rules 
or usages of the community or institution to 
which such person or persons should belong, shall 
be a body corporate by such name and style as 
may in and by the said letters patent be given to 
such corporation, and such person or persons shall 
by that name have perpetual succession, and a 
common seal, etc." It has to be observed that 
the persons to Vhom those letters patent have to 
be issued are to be persons "duly called or 
appointed in accordance with the rights, laws, 
rules or usages of the community or institution." 
Therefore whether it consists of one congregation 
or of many it does not matter. As has been 
pointed out by Mr. Justice Harding, some consist 
of one congregation having everything in them- 
selves. The Presbj terians, the Church of England, 
Roman Catholics, and probably many others 
having that class of organisation, consist of one 
church with 'many congregations, but whether 
they consist of one church with .many congrega- 
tions they can only be registered under this Act 
as one community. They may be parts of a whole. 
The different members of a congregation are parts 
of the congregation, and in the same sense may 
different congregations be parts of the whole 
church, but they are and can only be registered as 
officers of one congregation, those officers repre- 
senting not merely the persons, the delegates who 
elected them, but the persons who are rej^esented 
by those delegates — that is the head. These 
persons take it for the body corporate, or com- 
munity, or institution to which such person or 
persons belong. There is nothing therefore that 
I can see in the Act which can possibly be said to 
exempt the parts from the provisions that are 
made as to the whole, but there is a clause with 
regard to the necessity for registration which 
would become futile, and be rendered ridiculous 



1894. 



THE QUEENSLAND LAW JOURNAL. 



61 



if tbis eould happen, that if a person making a will 
in the goodness of his heart, confined himself not 
to the particular congregation to which he 
belonged himself, but to the whole of the congre- 
gations of the Presbyterian Church in Queensland, 
and enumerated them one bj one, it could be said 
that it must necessary follow that if he only 
enumerated fire out of six it would be good, or 
that if he only enumerated one it would not be 
good. Could it be said to be the policy of the 
Act that a gift to five out of six would be valid, 
would be good, but if immediately before the man 
died he ineluded a sixth, and it was not registered 
one month before he died it would be invalid P 
That is the construction we would have to give to 
the Act to hold that a gift to one is good, and a 
gift to more than one bad. I see nothing in the 
Act which would lead us to give anything more 
than the natural construction to section 3. I 
therefore think that the law has been correctly 
laid down in the case of Swan, It is a plain and 
simple rule. If it means anything else it is for 
the Legislature to say it. I see nothing to justify 
us in difEering from that case. One case that has 
been relied upon was that of Jane Mortimer. In 
that case there were two gifts, one to the Congre- 
gational Union, and one to the Ann Street 
Presbyterian Church. That was an application in 
Chambers, and the gift was allowed to the Ann 
Street Presbyterian Church, but not to the 
Congregational Union. Even if that is so, I can 
only take it that it was allowed in consequence of 
the peculiar terms of the affidavit in which the 
facte were not strictly stated. There was no 
affidavit as regards the Presbyterian Church, 
though the Ann' Street Presbyterian Chun-.h is a 
farther church with reference to which an Act 
of Parliament has been passed in 1889. That is 
a private Act, and it shows in what way the parties 
themsrives looked upon the effect of The Beligioue, 
Educational and Charitable Institutions Act, and 
in what way it has been acknowledged by Parlia- 
ment to be understood. The preamble to that 
Act states the Ann Street Presbyterian Church 
now forms a part of, and is subject to the jurisdic- 



tion of, the Presbyterian Church of Queensland. 
And then again s. 8 of that Act states^— '' from 
and after the passing of this Act it shall be lawful 
for the trustees in whom the lands for the time 
being are vested, to sell or mortgage the whole or 
any portion of the said lands, with the consent of 
the Presbyterian Church of Queensland in general 
assembly constituted, hereinafter styled *The 
Corporation.* " That shows how the Ann Street 
people, who are the persons in whose case it is 
said the gift was held to be valid, regarded it. 
But it is exactly in the same position to the 
Presbyterian Church of Queensland that this 
particular body stands in. They are to form a 
part of and are subject to the jurisdiction of the 
Presbyterian Church of Queensland. They form 
part of the corporation. They say afterwards that 
their land which is vested in trustees under the 
former Act is to be disposed of to the Presbyterian 
Church of Queensland in general assembly, 
hereinafter styled the corporation ; that is to say 
officers who have been elected, and whose letters 
patent we have had presented to us in this case 
constitute a corporation. Then again in section 8 
the particular trustees are empowered to do 
certain acts, and they are to transfer the surplus 
to this corporation, who are to hold it for the 
benefit of that particular church. I say this only 
shows that this is the view, so to speak, which 
Parliament has taken of the provisions of the Act. 
That is the view which the various members of the 
bodies themselves took of the provisions of the 
Act, but that is not precisely the view that they 
presented to the Chief Justice when they applied 
to pass these accounts. There they state they are 
part of and are subject to the jurisdiction of the 
Presbyterian Church of Queensland, hereinafter 
called the corporation. However, it is not in 
a matter in which the judgment would be binding, 
but still we always pay respect to, and we took 
the trouble of looking at, this case to see if we 
could discover anything to assist us in the inter- 
pretation of the law ; but so far as I can find, the 
affidavits, so far from throwing any light which 
would give any limitation of the rule of law laid 
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down in Swan's Case, show a reason why to tie 
mind of the Judge Swan's Gate would not apply. 
The principle is practically this : If you give to a 
part of a corporation you are within the scope of 
the Act, which necessitates it being made in a 
manner prescribed by that Act. Thus not being 
registered, the gift therefore fails, and I agree 
With my brother Judges that all parties should 
hare their costs out of the estate, and the trustees 
their costs out of the estate, as between solicitor 
and client. 

Costs of all parties as between solicitor and 
client were allowed out of the estate. 

Solicitors for executor : Unmack ^ Fox, 

Solicitors for next-of-kin: Chambers, Bruce 
t[ McNah, 

Solicitors for other defendants : HaH, Flower 
^ Drury. 

MU&ISOK V, BANKIIT. 

District Oourt— Appeal— New trial—Notice— 
Illegal distress — District Courts Act (55 
Vic, No, 83), ss. 182, 144, 145, 147— Set off 
— Small Debts Court judgment. 

M. rented a house from R., and had aUo business transac. 
tions with him. M . , being desirous of determining her 
tenancy, handed the key of the premises to R., and 
removed her furniture to another house. At that 
time M. owed £2 for rent, and a larger sum for goods 
supplied by R. R. distrained upon the furniture so 
removed. M. brought an action for illegal distress, 
and R. pleaded by way of set ofif a judgment in the 
Small Debts Court against M. in favour of R The 
jury found that the distress was not illegal, and 
Miller, O.C.J., on 18th September, entered judgment 
for R. on the set off. Notice of appeal was given 
within the prescribed time, but the appeal was not 
set down for hearing before the December Sittings of 
the Full Ck>urt. 

On appeal it was objected that the appeal was out of time, 
and that in any event an application for a new trial 
should have been made to the District Court. 

HM, that the appeal was within time, and that under 
s. 144 of Tht District Courts Act the Supreme Court 
has jurisdiction to hear an appeal in any of the 
cases specified in that section, in which the party is 
dissatisfied with tlie judgment of the District Court, 
although the proper ruling may be a new trial only. 

Held cUsOt that as upon the admitted facts the distress 
was illegal, there must be a new trial. 

A judgment of a Small Debts Court cannot be sued upon, 
nor raised as a defence by way of set off, in the 
District Courts 



Appkai:. from a judgment of Miller, D.C.J., in 
an action for illegal distress, tried at Maryborough. 
Mary Ann-Murison, a married woman, oc^papied a 
house at Maryborough belonging to the defendant 
Rankin, a butcher, with whom she also bad hast- 
ness transactions. She gave Bankin notice of her 
intention to give up the house, removed her fntmi- 
ture, and handed Bankin the key of his houae in 
terminating the tenancy. She then owed £2 for 
rent. Prior to that she had signed a promissory 
note for £28 6s. 2d., payable in six months, f ot the 
whole of her indebtedness to him. Rankin accepted 
the promissory note, but afterwards told her he 
could not wait so long, and persuaded her to 
sign an I.O.U. for £29. He retained both docu- 
ments, and next day put a distress into the house 
to which the appellant had removed. The 
formal warrant was not signed until a dajr after 
the distress. The promissory note included the 
sum of £16 for rent and goods supplied. The 
plaintiff brought an action for £100 damages 
for illegal distress, and the defendant pleaded 
by way of set off a judgment in the Small Debts 
Court for £12. The jury found that the distress 
was not illegal, but that it was ezcessiv^e and 
irregular. They also found there was an unsatis- 
fied judgment of £12 12s 2d. against the plaintiff. 
Miller, J., gave judgment for the defendant for 
£10 17s. 8d. The plaintiff appealed. 

Lilley, for the respondent, took the preliminary 
objections to the appeal being heard (1) that this 
was an application for a new trial, and ought to 
be made to a District Court Judge ; (2) no appeal 
lies on a question of fact ; (8) no point was taken 
or raised in the Court below before the Judge; 
(4) no note was taken of any question belo^v by 
the Judge ; (5) the appeal was out of time. The 
judgment was pronounced on 18th Septemher, 
notice of appeal was given on 30th Septemher, 
and the appeal ought to have been set down for 
the October sittings of the Pull Court. 

aRiFFiTH, C. J., referred to B, v. JJ. of Oxford- 
shire, 1 M. «& 8., 448. 

Byrnes, A,0., and Macyreyor for the appellant, 
submitted that it was unnecessary for the appeal 
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to be set down for hearing at the October Full 
Court. Notice of appeal was given within the 
prescribed time. It is not always possible to get 
signed copies of the Judge's notes, as the Judges 
are often awaj oh circuit for a long time; 
The Conrt decided to hear the appeal. 
BymeSy A.&. : The distraint was illegal from 
its inception. Gray t. Stait, 11 Q.B. D., 668. The 
Teidict was contrary to the evidence. The judg- 
ment of a Small Debts Court cannot be sued upon 
in the District Court. Berkehy ▼. Blderkin, 1 
El. ft B., 800 ; Anttin t. Mills, 28 L.J (Ex.), 40; 
Smpion ▼. Bodd, 6 N.S.W., S.C.K., 1. 

Lilley submitted there could not be an appeal 
on a question of fact ; that an application for a 
new trial should be made to the District Court 
Judge ; that a note should be taken of the point 
raised ; and where judgment was given an objec- 
tion should be. taken against it after it was 
telivered. JBthodet v. Lioerpaol 0am, Invest. Co., 
4 C.P.D, 426; Leihhridge v. EMin, 6 Q.L.J, 
'?5-, Brown v. Book, 8 IVm^ffL.R^ 227 ; Pierpoint 
y- Oartmri^ht, 5 C.P.D., 189 ; Glarkson t. Mas- 
Stave, 9 Q.B.D., 386 ; amith v. Baker (1891), 
AC, 825. There was no evidence that the 
appellant, who was a married woman, had separate 
estate, and a nousuit ought to have been granted. 
[BsAL, J. : She swore she was a midwife, and 
kept her husband]. It was not proved that the 
goods distrained upon were her separate property. 
As to the illegality, there was no definite notice 
of the determination of the tenancy beyond giving 
back the key, and there was ample evidence that 
the warrant was signed before the distress was 
levied. 

G-BirriTH, C.J. : This is an appeal from the 
judgment of the District Court Judge at Mary- 
borough in an action for illegal distress. The 
defendant pleaded by way of set off a judgment 
in the Small Debts Court. The facts as they 
appeared at the trial showed that the distress was 
^n point of law illegal, and that plaintiff was 
therefore entitled to succeed in the action. The 
damages would have been the value of the goods 
^"On they were unlawfully sold. In answer to 



questions left by tiie learned Judge to the jury, 
which we must assume to have been left with 
proper directions, tiie jury, notwithstanding the 
admitted facts, found that the distress was not 
irregular but not illegal or excessive. The learned 
Judge, after argument, reserved judgment, and 
finally gave judgment for the defendant for the 
amount of the Small Debts Court judgment, after 
deducting the net proceeds of the distress. The 
plaintiff appeals against that judgment, and that 
appeal is met with, first, the objection that no 
sufficient note was taken in the Court below of 
the questions of law raised at the trial, as required 
by sec. 145 of The District Oourte Act. It 
appears from the Judge's notes that one of the 
questions left to the jury was whether the distress 
was illegal. The illegality of the distress is part 
of the cause of action stated in the plaint. I think, 
therefore, that the illegality of the distress was a 
point of law raised in the Court below. On the 
other point — ^the set off — plaintiff claimed judg- 
ment in her favour, notwithstanding the judgment 
against her in the Small Debts Court. That point 
was clearly brought before the learned Judge. I 
think that both these points were raised before 
him, and suf&ciently appear on his notes. The 
object of the 145th section of The District Gourte 
Act was, as pointed out in Clark$on v. Musp'ove, 
that a point must be taken at the trial when it 
might be cured by evidence, and ought not to be 
taken for the first time before the Court of 
Appeal upon notes sent up for the purpose of 
raising another and a distinct point of law. I 
think, therefore, that this objection fails. Another 
objection is made to the hearing of the appeal, 
on the ground that this Court can not entertain an 
appeal from the District Court, the object of which 
is merely to grant a new trial ; and it has been 
pointed out correctly that the District Court 
Judge has power to grant a new trial. The main 
objection to the verdict in this case was that the 
verdict was perverse and that the plaintiff was 
clearly entitled to substantial damages The jury 
found, nevertheless, that she was not. The Die* 
trict Courts Act of 18€7, sec. 109, provided that 
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if either party to an action for more than £30 
was disaatisfied with the determination of the 
Court in point of law, or upon the admisBion or 
rejection of any evidence, he might appeal to the 
Supreme Court, and the English Act quoted in 
the margin contained similar words. Section 144 
of the present DUiriet OaurtM Act omita the 
words *' in point of law," and says, simply, that 
any party who is dissatisfied with the judgment of 
the Court (in certain cases) may appeal to the 
Supreme Court. I think that the intention was 
to extend the right of appeal previously existing, 
or to give a remedy which in many cases would 
be more speedy. In some parts of the colony the 
District Courts do not sit for long intervals of 
time, and it may well have been intended that 
there should be speedy redress in all cases where 
clear injustice has been done. There is no reason 
primd facie why this Court should not entertain 
appeals from the District Court in any case in 
which it would entertain an appeal from a decision 
of a Judge of the Supreme Court, whether the 
ease was tried with a jury or without one. Full 
effect is given to section 146 of the Act by holding 
it to have that meaning, and I do not see any 
reason for limiting its meaning, or excluding the 
power of this Court to hear appeals in any of the 
specified cases in which a party is dissatisfied with 
the judgment of the District Court. The plaintiff 
comes here and says she is a dissatisfied person. 
She is rightly dissatisfied, inasmuch as the judg- 
ment, which necessarily follows the verdict, is 
plainly contraiy to the merits of the case. I 
think, therefore, that this Court has jurisdiction 
to hear her appeal, and as the distress was clearly 
illegal, she was entitled to substantial damages. 
The appeal should be allowed. On the other point, 
the cases of Berkeley v. Elderkin and Auetin v. 
Milh show that a judgment of the Small Debts 
Court cannot be sued upon in the District Court, 
or be set up as a defence by way of set off or 
counter claim in an action in the District Court. 
I think, therefore, that the appeal ought to be 
allowed, and that there should be a new trial. It 
has been held in England that in these cases 



the costs should follow the result, otherwise tlie 
relief would be valueless. I think the appeal 
should be allowed with costs, and a new trial 
granted. 

HASDnro, J. : I am of the same opinion, and 
of the same opinion that I was in Leikhridge t. 
Eehlin, cited in 5 Q.L.J., 75. In this case the 
point brought before the Court appeared to hare 
been raised below, and also appeared to me to 
appear sufficiently on the Judge's notes, as wbat 
is there stated as having taken place could onlj 
have taken place upon this point being so raised. 
An appeal to this Court is given by section 144 of 
The DieMet Courts Act in an action when the 
subject matter exceeds £80 ; and by section U7 
the power, on hearing such an appeal, is given to 
the Supreme Court to order a new trial, but by 
section 182 of The DUtrict Courts Act a District 
Court Judge may order a new trial. It seema, 
therefore, that until this is done the judgment is 
final and conclusive between the parties, and is 
the subject of appeal under section 147. As a 
gwieral rule, the motion for a new trial should be 
made in the first instance to the District Court, 
and this omission will be at the peril of costs on 
not showing special circumstances justifying its 
being brought to this Court in the first instance, 
such special circumstances being, for example, the 
length of time which might have to elapse before 
a motion could be made to a District Court Judge, 
or that an appeal would also combine some other 
ground of coming to this Court for relief. The 
subject matter of the cross action being the Petty 
Debts Court judgment, it is not a matter of setoff 
in the District Court. Consequently, the judg* 
ment, so far as that is concerned, should be set 
aside ; and I should say that the order should be:. 
Set aside the judgment, or appeal allowed and new 
trial granted. 

Beal, J, : I am of the same opinion for the 
same reasons. 

Solicitors for plaintiff : Lilley 4C O* Sullivan, 

Solicitors for defendant : Powers i[ Bobinson. 
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Jn the matter of The Stamp Dutiee Aeii of 1866 
and 1890, and in the matter of a. vouivatiov 

or TK1JBTES8 TO T. S. WHITX AJID ALFRED 8H1.W 
AS TKU8TBE8 FOB IXFKXD 8HAW AKD COMFAKT, 
LIMITS]). 

foreign eompany — - Non-regietration — Britith 
Ckmpaniee Act of 1886 (SO Vie,, No. 81), «. 
10— Real FropeHy Act of 1861 (25 Vie,, No, 
14), M. 77, ^—Nomination of trueteee — 
Stamp Dutiee Act of 1866 {30 Vie,, No, 14), 
9, 27 — Agreement — Oonveyanee, 

A docament in form of a nomination of tmsteea from T. 
£. White and Alfred Shaw to T. E. White and 
Alfred Shaw as tnuteee under Tke Real Property Act 
of 1861 for Alfred Shaw and Company, Limited, was 
tendered to the Stamp Commiasionen to fix the duty 
payable. The tranferors and transferees were idea- 
ticfld. The CommiastoDers considered it a conveyance, 
and demanded duty accordingly, while the trustees 
claimed that it was liable to nominal duty only as an 
agreement. 

Hdd, that the instrument was in law invalid as a transfer, 
and did not require stamp duty, but that it could 
not be registered as a transfer without payment of 
»daty. 



Sfeciaii case stated for the opinion of the Court 
under the 2lBt section of Tke Stamp Dutiee Act 
of 1866, The matters on which a decision was 
desired were — (1) Whether an instrument 
declared by the Stamp Commissioners to be a 
conveyance, and liable to duty as such, was a 
conveyance or an agreement within the meaning 
of the Act; and (2) if the instrument was a 
conveyance, was it liable to ad valorem duty on 
the full value of the property therein described, 
or was it only liable to nominal stamp duty. The 
instrument referred to was entitled a nomination 
of trustees from Thomas Edward White and 
Alfred Shaw to Thomas Edward White and Alfred 
Shaw as trustees for Alfred Shaw and Co., 
Limited The firm of Alfred Shaw and Co., of 
Brisbane and Melbourne, consisted, on 1st June 
last, of five persons, namely: — Alfred Shaw, 
T, E. White, A. H. Shaw, E. H. Taylor, 
and J. J. Moore. They carried on business in 
bofli places as ironmongers and hardware wer- 
ebatttau Oa 16th September last the partners 



formed themselves into a limited liability company 
under the title of Alfred Shaw and Co., Limited. 
They registered the company in Melbourne, but 
not in Queensland. Certain of the property here 
stood in the name of A. Shaw and T. E. White at 
the Beal Property Office. The nomination of 
trusts was executed for the purpose of declaring 
that the Brisbane property should be held in trust 
for Alfred Shaw and Co., Limited, their heirs and 
assigns, for ever. The instrument was tendered 
to the Stamp Commissioners. For the purposes 
of the case the land in question had been taken as 
worth £8,075. The Stamp Commissioners, taking 
the instrument to be a conveyance of that land, 
had demanded duty to the amount of £dO. The 
appellants paid the sum under protest, and 
deposited in court the sum of £10 as costs of the 
proceedings. 

Lilletf, for the trustees, contended that the 
deed was not a conveyance, inasmuch as it did not 
pass the property to anyone. It merely declared 
a trust in favor of the company. No estate passed 
by the instrument. Messrs. T. E. White and 
Alfred Shaw were trustees, and they simply placed 
on record the fact that they were trustees. It 
was not a conveyance. Nothing passed to the 
company. The land did not vest in anybody by 
the instrument. [Habdikg, J : If the company 
is unregistered in Queensland, it has no power to 
hold land here. If a conveyance were made to an 
unincorporated body, the land would vest in the 
Crown.] The question of the Crown's right did 
not arise. It might when they sought to make a 
conveyance. [Rbal, J. : If the property goes to 
the Crown by declaration of trust you would not 
have to pay stamp duty.] The land would not 
go to the Crown, Barrow v. Wadkin, 24 Beav., 
20. At present the company was merely an 
entity, and could not hold land in Queensland. 
It could not hold an equitable interest under The 
Beal Property Acte until it was registered, and 
then it had a right of action on the declaration of 
trust. The company could take a legal estate 
even for the purpose of passing it to the Crown 
through escheat, therefore it is not a conveyance. 
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[ILkaIi^ J.: On that basis the instrumeat is a 
myth.] The inBtniment ?ras eyidenee of a 
declaration of trust in favour of the company, and 
as soon as the company was registered they could 
sue upon it. If nothing passed to A. Shaw and 
Company, Limited, under the agreement of 1st 
June, the thing might be a nullity. [Hi^SDHsro, J. : 
The Crown might have a right to hold it. Ekal, J. : 
If you can neither take the land nor the use it is 
a nullity. Ton can't come here when you don't 
exist. A British company may enter into as many 
negotiations as they like to acquire land, but it 
cannot make a binding contract until it is regis- 
tered. S. 10 of The BritUh Companies Act] 
Until registration the company has the right to 
have this declaration of trust put on the register. 
It has been decided here that if a document in 
form of a transfer is presented to the Begistrar 
he could not refuse to register it. When they get 
to the registration stage they would have to pay 
stamp duty, but if they had to pay on the declara- 
tion of trust they would have to pay twice over. 
[Gbipfith, C.J. : Why did you take it to be 
stamped ?] Because it is subject to nominal duty 
as an agreement. There is no attempt to evade 
stamp duty. When the trustees convey to A. 
Shaw and Co. they will have to pay stamp duty on 
the conveyance. The decision of the Commis- 
sioners that this instrument was a conveyance is 
erroneous, and should be revised, and the money 
paid should be returned to the persons who lodged 
it. 

Byrnes y A,0,y and Sydes, for the Stamp Com- 
missioners, stated that the Commissioners had 
decided that the instrument being in form a 
conveyance was liable to duty. Points had been 
rai ed as to the validity of the document. The 
instrument seemed to be neither an agreement nor 
a conveyance. 

Gbiffith, C.J. : The instrument in this case is 
in form a nomination of trustees from Thomas 
Edward White aqd Alfred Shaw to Thomas 
Edward White and Alfred Shaw as trustees under 
The Beal Froperiy Act of 1861 for Alfred 
Shaw and Co., Limited ; and if it were taken to 



the Begistrar of Titles as such he would be 
justified in registering it, but before doing bo he 
would be bound under section 77 of The Stamp 
Dutiei Act to see that it was duly stamped as 
such an instrument as it purported to be when 
presented to him for the purpose of transfer. It 
could not be registered by the Hegistrar of Titles 
until stamped as a transfer. The Court is now 
told that the Thomas Edwaid White and Alfred 
Shaw the transferors are the same as the Thomas 
Edward White and Alfred Shaw the taranaferees, 
so that the instrument, being an attempted trans- 
fer from the transferors to themselves, does not 
operate as a transfer at all. On the facts 
presented to us it appears that it is not a transfer 
nor even an agreement, but only evidence of an 
agreement, and does not require any stamp. But 
if the appellants go to the Registrar of Titles 
and represent to him that it is a valid transfer 
he will not register it until it bears a proper 
transfer stamp. Although, therefore, on the 
facts as now stated, the instrument does not 
appear to require any stamp, the appellants cannot 
make use of it for the purpose of regiatration 
without stamping it. 

Bkal, J. : I am of the same opmioa. The 
instrument is clearly not a transfer or conveyance 
within the provisions of The Stamp Dutiee Act^ 
and not a transfer within the meaning of The Beal 
Property Act, But, as pointed out by the learned 
Chief Justice, it is in form a transfer, and were it 
not for the information given to us that White 
and Shaw are identically, and the transferors and 
transferees are identically, the same persons, of 
course it would have to be treated as a transfer, 
and it would be liable to the stamp duiy on 
transfers. Being identical persons, it has not 
been seriously contended by the appeUants, nor 
by the representatives of the Commissioners, that 
it is a document which is authorised by sections 
77 and 82 to be registered, but it appears to be 
the practice to register such docuxneats. And 
why the Begistrar of Titles registers them is tiba^ 
it has been decided in this Court that wh^ a 
document ia pi^sented in f(ff^ «! >n^jiafer^^ js 
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not permitted to aecertain bj evidence anythini? 
about it, coneequentlj this document presented to 
bim would be ft nomination of trustees bj persons 
who bappen to bare the same name. We are 
informed that as a fact thej are identical. Con- 
seqnentiy we are put in possession of &ctB which 
show that the instrument does not come within 
tbe prorisionB of sections 77 and 82 of The Beat 
ProperUf Aety and therefore not an instrument of 
tbat description But these are circumstances 
wbicb, on its presentation to the Eegistrar of 
Titles, did not come before him, and coming before 
him as an unstamped instrument for the nomina- 
tion of trustees, he was justified in refusing to 
register it. Therefore I think the particular 
instrument is not liable to stamp duty. 

Sabdino, J. : It is neither a conveyance nor a 
transfer, and cannot be registered without stamps. 
No costs on either side should be allowed. The 
duty and deposit ought to be returned. 

G-RmiTH, C.J. : The appellants succeed in 
point of form, and must get their deposit back. 
The first question is answered — " neither ; but it 
cannot be registered unless stamped ad valorem" 
The deposit will be returned ; no costs allowed. 

Solicitors : Laiey Sf (^ Sullivan. 

Solicitor for Commissioners : J, Howard GhilL 



WILSOir V, HABTKT Aim SONS. 

Negligence — Ferocious Bullock — Scienter. 

Cattle were being driven from a station to Charters 
Towers under the care of three drovers in the defen- 
dants' employment. When near the town, a bullock 
made a charge at a child, who escaped. A little 
further on, it became impossible to get the bullock 
along, and H decided to shoot it. He borrowed a 
gan and fired at it twice. The bnUock fell, bat was 
not killed. It got up and ran towards the house of 
W, who, attracted by the noise of the gun, came out 
to see what was the matter. He was gored and 
knooked down by the bullock and injured. The 
bullock was subsequently shot. 

J7e/<f , that there was evidence of knowledge that the animal 
was dangerous before the injury, and that as during 
that time the defendants' servants drove it through 
a populous town, and did not take precautions for 
the protection of the public, the defendants were 
liable for negligence. 

Monov to set aside a judgment of Chubb, J., and 



notwitfastatiding tfie findings of the jury, to enter 
a verdict for the defendant, or in the altomative 
that a judgment of nonsuit should be entered, or 
tbat a new trial diould be entered on the grounds 
that (1) the findings of the jury were against the 
eridence adduced at the trial; (2) that such 
evidence entitled the defendants to judgment; (8) 
that the Judge omitted to give proper and 
sufficient directions as to the negligence of the 
defendants. 

The action was brought by Charles Sydney 
Wilson, a foreman of workmen employed at a 
goods-shed in Charters Towers, against J. Harvey 
and Sons, butohers, at the same place, for injuries 
caused by being knocked and gored by a bullock 
belonging to the defendants. On I2th September, 
three drovers started at daylight from a station 
eighteen miles from Charters Towers to drive 
twenty-seven head of cattle to Charters Towers. 
About 4.d0 p.m., when a short distance from the 
town, a red bullock in tbe mob became tired and 
would not go on. l^he animal was stubborn, and 
when near the town made a charge at a child, who 
escaped. Then tho bullock tried to get away, but 
as it was impossible to get it along, Harvey 
borrowed a gun from a man White, and 
fired at the bullock, which staggered. Harvey 
fired again and brought the animal to its knees. 
Thinking he had killed it, Harvey got off hisborse 
and went towards it. Tbe bullock, however, got 
up and ran towards a creek near White's house. 
Harvey handed the gun to a man named Morrison, 
who followed the animal and fired another shot at 
it. Morrison fired again and killed it. A man 
named Wilson, attracted by the shote fired by 
Harvey, had left his house to see what was the 
matter. It was then dark. As Wilson approached 
the spot, he saw the bullock coming towards him, 
its eye shining like that of a wild beast. The 
bullock knocked him down, gored him, and ran on 
a short way. Wilson crawled along and escaped 
in the dark. He was injured, and incurred 
expense for medical attendance. The jury found 
for the plaintiff with damages and judgment 
was entered accordingly. 



58 



THE QUEENSLAND LAW JOURNAL. 



vm. 



LilUy for defendants, submitted that there wan 
DO evidence of firing in a negligent waj. The 
defendants had a perfect right to driye bullocks 
along a road into town. [Habdikg, J . : You got 
into town and shot a bullock at large. You 
brought the bullocks at jour peril.] Not unless 
we knew the bullocks were dangerous. The 
bullock did not get at all wild till near the town 
There was no other means of killing it. There 
was no evidence th«t, when it was found the 
bullock was wild, thej omitted to do anything to 
prevent danger to the public. [Gbitfith, C.J. : 
There is some evidence that some time in the 
afternoon you found he was not a tame bullock. 
Habdiko, J. : It is a matter of common know- 
ledge that country bullocks brought into a town are 
not safe.] AppUbee v. Percy, L.R., 9 C P., 647 ; 
Fleming v. Orr, 2 Macqueen's Ap., 14, 23. 

Power ^ for the respondent, was not called upon. 

G-BiYFiTH, C.J. : There was evidence before the 
jury on which they might reasonably find that 
the defendants' servants knew that the animal 
was dangerous, and might do injury. It was 
dangerous at least an hour and a half before the 
injury was done, and during that time, instead of 
taking precautions, the defendants' servants drove 
it through a populous town. Under these circum- 
stances it seems to me that there was evidence of 
knowledge on the part of the owner's servants 
that the animal was dangerous, and that they 
ought to have taken precautions for the protection 
of the public, but did not. On that ground I think 
the appeal fails, and must be dismissed with costs. 

Habdikg and Keax, JJ., concurred. 

Solicitor for appellant : Helliear, 

Solicitor for respondents : Down, agent for 
C09UII0. 



VKIOK BAKK OF A.U8TBALIA., LIlflTCD V. BAJVIC. 

Appeal — New trial — Practice — Security for 
eoite — O. LIV, r. 1 — Guarantee — Amend- 
WMnt of pleadings, 

R. dgned a eontinaing guarantee for an overdraft by the 
Union Bank to B. up to £250, and agreed to lodge 
the certifioatas for certain aharee belonging to B., 



which were transferred into K's name, asooUateral 
security for the overdraft. B. subsequently wiabbi 
to obtain the shares, and R. gave him an order 00 
the ])ank for the delivery of the dertificatea R. 
took the certificates from the Bank, had the Bbwes 
re-transferred into his own name, and relodged the 
certificates with the Bank. No reference wss ro&de 
to the guarantee. On 11th July, 1893, the Bank 
issued a writ against R. upon the guarantee, the 
overdraft then exceeding £250. On 13th July the 
Bank sold certain of the shares for £256. 

On the pleadings, the defendant R. denied the ezecutionof 
the guarantee, and pleaded that if it was executed its 
execution was procured by fraud. The facts sbove 
stated appeared upon the evidence for the plaintiii. 
At the close of the evidence the defendant applied 
for leave to amend by setting up the defence th&t 
the guarantee was satisfied. Chubb, J. , refused leare 
to amend, and judgment was entered for the Bank 00 
the findings of the jury. 

Held, on appeal by Griffith, C. J.. Harding and Real, JJ., 
that as on the plaintiffs* own case the questions arose 
whether the deposit of the certificates was for the 
benefit of R. or the Bank, and whether the guarantee 
was given on the understanding that it was to be 
given up as soon as the certificates were re-depootwi 
with the Bank, and as neither of these questioM h»d 
been left to the jury, there must be a new trial, with 
leave to the defendant to amend aa. he might he 
advised. 

It is not the practice of the Court to require security for 
costs on an application for a new trial, except under 
very exceptional circumstances. 

Motion that a judgment of Chubb, J , in f stout 
of the plaintiffs should be set aside, and that, not- 
withstanding the findings of the jury, judgment 
should be entered for the defendant on the ground 
that the entry of judgment was contrary to law, 
or that, in the alternative, a new trial should be 
granted. 

This was an action on a guarantee tried before 
Chubb, J., and a jury at Charters Towers. Brown 
was a customer of the Union Bank in 1889, and 
held 1 ,950 shares in a Pyrites Company at Charters 
Towers, which had been lodged by him with the 
Bank as security for his overdraft. Brown being 
threatened with legal proceedings interviewed Mf 
Bryant, the manager of the Bank, and it wm 
arranged that Baine should sign a continuing 
guarantee for Brown's overdraft up to £250, and 
that Brown's shares in the Pyrites Company ahould 
be transferred to Baine and lodged as colhtterai 
security for the overdraft The shani ^^ 
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accordingly transferred into Saine's name, and the 
certificates were lodged by him with the Bank. 
Mr. Bryant in his evidence said — "the shares 
were redeposited, and were held as collateral 
security for the guarantee.** In November, 1889, 
Brown wished to have the shares retransferred 
to himself, and induced Eaine to give him an 
order on the Bank for delivery of the certificates 
to him. Brown then had them transferred to his 
own name, and again lodged them with the Bank. 
No change was made in the arrangement as to 
the guarantee, but the shares held as collateral secu- 
rity thereafter stood in Brown's name. Brown's; 
overdraft subsequently exceeded £250, and he was 
pressed for payment. A writ was issued against 
fiaine on Uth July, 1898. On 17th August the 
Bank sold 1,800 of the Pyrites Company's shares! 
for a sum sufiicient to satisfy the guarantee. - 
The foregoing facts appeared in the course of the: 
plaintiffs* case. The statement of defence denied 
the making of the guarantee, and alleged that, if i 
it had been made, it was obtained by fraud. At: 
the close of the evidence the defendant's counsel: 
applied for leave to amend, and ''to plead a set 
off as a satisfaction by the fact of the Bank; 
having received as security from Brown certain 
shares which they have sold for £350.'* Chubb, 
J., refused leave. The jury found for the plain- 
tiffs, and judgment was entered accordingly. The 
defendant appealed. 

BymcM^ A,Q., and Feez, for the respondents, 
applied for security for costs. O. LIV, r. 1.; 
The appeal was not bond fide^ an abuse of the 
process of the Court. Skinner v. Orihhy 1 Q.L.E. 
(pt III), 59. The appellant has committed an: 
act of insolvency in failing to point out suflScient 
property to satisfy an execution. [Gbipfith, C.J. : 
In what suit?] On this judgment. Hatokin v. 
Turner, 10 Ch. D., 372. • 

Griffith, C.J. : Without laying down any 
absolute rule that under no circumstances will a 
person applying for a new trial be required to 
give security for costs, it may be taken to be the 
practice of this Court that such an order will not 
be made eicept under very, exceptional circum- 



stances. Such circumstances do not exist in the 
present case. The motion is therefore refused. 
The question of costs will be reserved until the 
appeal has been heard. 

Lilley for the appellant, submitted he was 
prevented from raising the real question at issue. 
The shares sold ought to have been applied to 
paying off the guarantee. 

BymeB, A. &. : The defendant is now trying to 
make a new case. The issue was never raised at 
the trial. The defendant's Solicitor wrote, after 
being invited to inspect the bank book entries, 
that if it would save expense his client offered 
that if the guarantee was upheld he would consent 
to judgment being given against him for £250. 
The Court will not interfere with the Judge's 
discretion, Byrd v. Nunn, 7 Ch. D., 286. 

Gbiffith, C.J. : We express no opinion on the 
merits of the case. In the course of the plaintiffs' 
case, on the evidence of their own witness, the 
Bank Manager, who was practically the only 
witness for the plaintiffs, it appeared, to say the 
least of it, to be very doubtful whether the plain- 
tiffs were entitled to recover against the defendant 
at all, and whether the obligation on which the plain- 
tiffs were suing had not actually been discharged. 
That might have arisen in either of two ways. 
Certain shares were deposited with the Bank con- 
temporaneously with the making of the guarantee 
sued upon. The Bank previously held the certi- 
ficates for the shares, which then stood in the 
name, of the principal debtor. The share certi- 
ficates were taken away and the shares were 
transferred to the guarantor. The certificates 
were then redeposited and held under such circum- 
stances that it was doubtful whether they were 
held by the Bank for the benefit of the defendant 
or entirely for their own benefit. A question 
also arose whether the guarantee was not really 
given on the understanding that it was to be 
given up as soon as the certificates were redeposited 
with the Bank. These questions arose on the 
plaintiffs' own case. At the close of the evidence 
application was made by defendant's coonsel to 
amend the pleadings, and I think that the amend- 
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ment he asked for went subRtantially to raise 
theue two questions. The language mnj not have 
been very formal, but in asking for leave to 
amend it is not necessary to ask in very formal 
terms. Substantially the application seemed to 
raise these two questions, either of which if 
raised and found in the defendant's favour 
would have entitled the defendant to succeed 
in the action. The Court is very loth to inter- 
fere with the exercise of a discretion by a Judge, 
but if the substantial questions between the 
parties have not been tried, it would be a denial 
of justice if the amendment were not allowed. 
We think that these amendments ought to have 
been allowed, and that these questions ought to 
have been left to the jury, and that under the 
circumstances there must be a new trial. And 
we give leave to the defendant to amend as 
he may be advised. With respect to costs, we 
think that the costs of the first trial should be 
left in the discretion of the Judge who tries the 
case again, and the costs of this appeal should be 
given to the defendant, not that he should enforce 
them at present, but when it comes to final judg- 
ment in the action the defendant will get them. 
The costs of the motion for security must be paid 
by the plaintiffs. 

Habdino, J. : I am of the same opinion. It 
seems to me there were really two questions in 
the case — was the deposit of the shares for the 
benefit of the Bank or of the defendant Kaine, or 
was there an agreement that the guarantee should 
be returned on the redelivery of the shares? One 
or other of these questions must exist in the case, 
and, according as the answer to either of these 
questions was, will be the result of the action. 
Now, if the question — was there an agreement 
that the guarantee should be returned on the 
redelivery of the shares ? — was answered ** Yes," 
then there would of necessity be a verdict for the 
deftndant. I hat question was never tried by the 
jury. If that was answered '* No, that it was not 
to be retunied,'* then the other quesiion — was the 
deposit of the shares for the benefit of the Bank 
or for Eaine P — arose. That does not appear to 



have been found by the jury. If it had been to 
found in favor of Raine, the jury should have been 
directed that if the amount of the shares exceeded 
the amount of the guarantee there should be a 
verdict for the defendant, and if it did not exceed 
the amount of the guarantee there should be a 
verdict for the plaintiffs for the balance of the 
amount after deducting the amount of the shares. 
Neither of these questions got to the jury. An 
application was made to the Judge to amend, 
which on the pleadings would have raised the 
questions, but that was refused. I am not satis- 
fied that the amendment oF the pleadings was 
necessary, but if it was not' necessary it was 
necessary on the question to the jury — what was 
Raine indebted to the Bank ?— for the Judge to 
point out to the jury that such questions did 
arise, and their answers in the aflfirmative or 
negative would show whether there was a debt or 
not. So that, whether the questions should have 
been raised at the trial by amendment, or bj 
directions to the jury without amendment, I think 
that the matter did not come up and was not 
tried, and these being the real questions in the 
case the trial has failed, and there must be an 
order in the shape indicated by the Chief Justice. 

Real, J. : I am of the same opinion for the 
same reasons. 

Solicitors for plaintiffs : Maepkerson Jj^ Feet. 

Solicitors for defendant : Bemayt If Osborne. 



FiEBRUARY SITTINQS OF THR FULL COURT. 
BEOINi. 9. JACK. 

Criminal Practice Act of 1865 (29 Vic, No. IS), 
M. 48, 61 --O. XXXI, r. 4— Appeal- 
Criminal Law Amendment Act of 1891 (Oo 
Vic, No, 24), 9 4— Limitation of Hme"' 
ArrcMt, 

As a general rule, a Crown oase reserved for the opioioo of 
ihfi Supreme Ck)art will not be heard nnleas the 
papers are delivered to the Judges four dear d^yi 
before the hearing, as prescribed by the Order XXXlf 
f. i (Oroum RvktJ. 
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When a man is apprehended on a charge of an offence the 
nature of which is such that upon an information 
charging him with it he might be convicted of the 
offence with wiiich he is actually charged in the 
information, that apprehension is a commencement 
of the prosecution for the latter offence. 
On a charge of an offence under sec. 4 of The Criminal 
Law Amendment Act of 1891, proof by parol that the 
prisoner was apprehended on a charge, then stated 
to him, of rape on the same person hdd sufficient 
evidence of the commencement of the prosecution. 
R. V. PhiUip$ (R. & R., 369), explained. 

Cask stated for the opinion of the Court by 
Miller, D.C.J. 

The prisoner, an aboriginal, was tried at the 
Criminal Sittings of the District Court, at Ilock- 
hamptoD, on 9tli January last, on a charge of 
attempted rape on a girl aged 4 J years. At the 
close of the evidence, which went to show that tlie 
offence was committed on 9th November, Mr. 
Lilley, who appeared for the prisoner, asked the 
judge to direct the jury to bring in a verdict of 
not guilty, on the ground that there was no 
evidence that the prosecution was commenced 
within two months of the commission of the 
offence. His Honour, in stating the case, said that 
the only evidence of the commencement of the 
prosecution was that of the arresting constable, 
who deposed that he arrested the prisoner on 
the 9th November on a charge of rape com- 
mitted on the girl. No warrant or informa- 
tion was used in the initiatory proceedings, or 
produced or tendered in Court. At the Crown 
Prosecutor's request. His Honour allowed the 
^^^^ to go to the jury, and reserved the point 
for the Pull Court. Prisoner was convicted, and 
His Honour remanded him for sentence until the 
next sittings of the District Court in Eockhamp- 
ton, and in the meantime committed him to prison, 
allowmg him bail if he could obtain it. The 
points for the consideration of the Court were : — 
(1) Is it necessary for the Crown to prove in an 
offence under The Criminal Law Amendment Act 
9f iS9l that the prosecution was commenced 
within two months after the commission of the 
offence ? (2) Was the evidence of the arresting 
constable sufficient to prove the date of the com- 
mencement of the prosecution ? 



Byrnes, A. G., and Kin^ for the Crown. Lilleif 
for the prisoner. 

Griffith, C.J., pointed out that the papers 
had not been delivered four days before the 
sitting of the Court. 

Lilley : I understand the judge who tried the 
case has been away on circuit, and the preparation 
of the case delayed. I ask the Court to waive the 
rule in this instance. 

Gkiffith, C.J. : Order 31, rule 4, provides 
that when a question is reserved by a Court of 
Criminal Jurisdiction for the Supreme Court the 
case is to be delivered to the Eegistrar, and that 
the Registrar, or if the question was reserved on 
the application of the prisoner's counsel the 
prisoner, must cause office copies of the case (o 
be delivered to the judges and to each party four 
days at least before the case is to be heard. The 
object of the rule, of course, is that in a matter 
involving the liberty of the subject the judges may 
have an opportunity of reading the case at their 
leisure, and considering the points for decision 
before the argument. That being so, the rule 
ought to be observed unless satisfactory reason is 
given for the default in the delivery of the copies. 
In the present case the papers came direct from 
the judge, and it is to be presumed that he used 
all expedition in the matter, and in any case the 
parties ought not to suffer for any want of 
expedition on the part of the judge. As the 
question involves the liberty of the subject, I 
think we ought to hear the case, but it should be 
understood that as an ordinary rule cases will not 
be heard unless the papers are delivered to the 
judges four clear days before the case comes on 
for hearing. 

Lilley submitted there was no evidence of the 
date on which the prisoner was first brought 
before the justices. He was arrested on a charge 
of rape, and there was no evidence that the pro- 
secution was commenced until 9th January, when 
an information was presented in the District 
Court for an attempted rape. The arrest is not 
the commencement of the prosecution. JR. v. 
Phillips, K. & B., 369 ; B. v. Parker, 33 L.J. 
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(M.C.), 186. Laying an information is the com- 
mencement of the prosecution. It is not always 
necessary to have a written information. S. 42 of 
The Justices Act says proceedings are to be com- 
menced by a complaint. There was no evidence 
that the proceedings were commenced in that way. 
In H. V. Rull, 2 F. '& F., 16, it was held that the 
issue of a warrant was not evidence of the com- 
mencement of the prosecution. H. v. Brooks, 
2 C. & K., 402 ; I East, P.O., 186. The arrest 
was simply the detention of the person for the 
safety of the public. The prosecution commenced 
with the proceedings in Court. 

iTtny contended that the onus was on the 
prisoner to prove that the prosecution had not 
been properly initiated. The Crown prosecutors 
must be presumed to have performed their duties 
properly until the contrary was proved. 
[Griffith, C.J. : I am not acquainted with any 
such rule.] The arrest is a step in the prosecution, 
and consequently the prosecution was commenced 
within the time prescribed by the Act 

Lilley in reply : The arrest might be a step in 
the prosecution, but it is no part of it. Austin v. 
Bowling, L.E. 5 C.P. 534. 

Griffith, C.J. : The prisoner was charged, 
under the 4th section of The Criminal Law 
Amendment Act of 1691, with attempting to com- 
mit an offence upon a girl under the age of 12 
years. That section provides that any prosecution 
for any offence under it must be commenced 
within two mouths after the commission of the 
offence. It was contended by Mr. King that the 
onus was on the prisoner to show that the pro- 
secution had been begun after the two months, but 
all the cases referred to were to the contrary 
effect. The general principle laid down is that 
the information must disclose the committal of an 
offence within the cognisance of the Court both as 
to time and place. It appears, however, that 
under such statutes it is not necessary to allege 
iu the information the date of the commencement 
of the prosecution, but it also appears that 
when au objection has been taken that the pro- 
sec utiou had not been commenced within the 



prescribed time, effect has been given to it 
The evidence as to the commencement of the 
prosecution in this case is this: — WitWn six 
days after the offence was committed, the piiaoner 
was arrested by a constable, who informed Him 
that it was for an offence, which he described as 
rape, upon the child on whom the offence was 
committed. It was suggested that the offence, 
of which he was ultimately convicted, was not 
that on which he was arrested, but that difference 
does not constitute any objection if the prosecution 
was commenced within the prescribed time. It 
may be taken, therefore, that if the arrest of the 
prisoner on that charge was the commencement 
of the prosecution for the offence of which he was 
convicted, the prosecution was commenced in 
sufficient time. The contention for the prisoner 
was substantially that a prosecution must be com- 
menced by laying a complaint before a justice, and 
that the apprehension of a prisoner on a charge 
communicated to him by the constable is no evi- 
dence of a previous complaint before a justice, nor 
of itself a commencement of the prosecution, nor a 
step in the prosecution. If that proposition were 
sustained, the conviction would have to be quashed. 
Consider the object of the statute. The offence 
is one which is easily charged, and substantia/ 
proof of which is soon lost, and it has often been 
said that it is hard to disprove. The object of 
this provision is to prevent stale charges, and to 
make the prosecution follow as soon as possible on 
the commission of the offence. What, then, is the 
meaning of *' the commencement of the prosecu- 
tion" ? If we are bound by any decisions to hold 
that the term "prosecution" is a term of art 
having a technical meaning, we must follow those 
decisions. But the cases that have been cited 
do not appear to me to lay down any strict or 
technical interpretation of the term " pro- 
secution." The earliest case was that in JSasfs 
Fleas of the Crown, Then came the case of 
B. V. Phillips in Eussell and Byan. In the days 
when those cases were heard there was no Court 
for dealing with Crown cases reserved, but it was 
the practice for the judges to consult together and 
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to make a recommendation to the Secretary for 
State if they thought that a conviction should not 
be upheld. The words '* commencement of the 
prosecution," used in the Queensland Act, are 
words often used in old statutes, and in construing 
their meaning regard must be had to what was 
the law about the commencement of prosecutions 
in those days. Li 2 Hgle's Fleas of the Croum^ 
p. 72, it is said : ** Touching their arrests or appre- 
hending them" (i.tf., offenders), ''this is the first 
instance" (».«., beginning) '' of their prosecution." 
The old doctrine of hue and cry is an illustration 
of the fact that the ordinary way in which a 
prosecution was commenced was by apprehension 
of the offender. I think, then, that we may very 
well understand that the Legislature when in the 
old statutes they used the term ''prosecution" 
used it with reference to what was then understood 
to be the ordinary means of bringing an offender 
to justice, and that we are not precluded from 
holding that under this statute also the arrest was 
the beginning of the prosecution. That seems to 
be the ordinary meaning of the term, and this 
construction appears to be supported by the older 
authorities. The case of B, r. Phillips, E. & H., 
369, was relied on as authority against this view. 
The marginal note of thut case is, " Proof by parol 
that the prisoner was apprehended for treason 
I'especting the coin within the three months will 
not be sufficient, &c." On looking into the report 
itself, however, it appears that the head-note is 
inaccurate. The prisoner was apprehended on a 
charge of " high treason." At that time certain^ 
offences ag tinst the coinage law were made high 
treason by statute. All that the Court decided 
was that evidence of apprehension upon a charge 
of "high treason" generally was not sufficient 
eridence that the prisoner was apprehended for 
the offence against the coinage laws for which he 
^as indicted. It appears in the present case that 
^thintwo months of the committal of the offence 
the offender was arrested on the charge of rape 
on the same child. I think that it was a fair 
inference that he remained in custody on that 
charge until brought before the jury and con- 



victed. It seems to me, therefore, that there was 
sufficient evidence that the prosecution was com- 
menced, in the sense in which the term is used 
in the statute, within the time prescribed. On 
the grounds that I have stated, I think the 
conviction ought to be affirmed. 

Habdiwo and Kea^l, JJ., concurred. 

Solicitor for prisoner: Chambers, Bruce, if 
MeNah. 

BEGIKi. V. MAKQIK. 

Criminal law — Evidence and Discovery Act (31 
Vic., No. 13), f. 64 — Untrue representation — 
Confession. 

M. was charged with having stolen certain gold, the pro- 
perty of the Mount Morgan Company. G., a private 
detective, who had worked himself into M.'s confi- 
dence, gave evidence that he told M. that he came 
from S. Africa, and had done business in diamonds, 
where a fellow could make a little money if he were 
so inclined. M. replied, "a man can make a little 
money here if he goes the right way about it." G. 
then, by means of false statements, induced M., by 
promising to participate in the gold robberies, to 
admit that he had in his possession some gold scraped 
from the Company's retorts. The statements were 
admitted to be false. The evidence was admitted, 
and the prisoner convicted. 

Held, by Huding and Real, JJ., that these representa- 
tions being untrue, and being made after the subject 
matter of the charge had been taken, all subsequent 
material confessions of M. were inadmissible in 
evidence, as being induced by such false statements, 
and that the conviction must be annulled. 

Cask stated for the consideration of the Court 
by Miller, D.C.J. 

The prisoner, Beuben Mangin, was tried in Eock- 
hampton for having on the 14th September last, at 
Mount Morgan, stolen loz. lOdwt. of gold, the pro- 
perty of the Mount Morgan Company, and for hav- 
ing on the 20th of the same month, also at Mount 
Morgan, stolen 18oz. of amalgam and 2oz. 19dwt. 
18gr. of gold belonging to the Company. He was 
convicted on both counts. The principal witness 
against him was 7. W. Gubriel, a private detective 
employed by the Company. Gabriel had lived at 
the same hotel as the prisoner, and had by 
gradually working himself into the prisoner's 
confidence gained sufficient evidence to associate 
him with the gold stealing. In the course of the 
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trial he gave evidence, in which he stated that on 
the 7th September he had a conversation with 
Mangin, who asked him where he came from. 
By that time he was on familiar terms with 
Mangin. Gabriel said that he came from South 
Africa, where he had been doing a little business 
among the diamonds, and where a fellow could 
make a little money if he were so inclined. That 
statement he said in the witness-box was untrue, 
inasmuch as he had done business in diamonds, 
but not in South Africa. He continued to say 
that Mangin replied that — " A man can make a 
little money here if he goes the right way about, 
it," and described how by representing himself to 
Mangin as a man who would participate in the 
gold robberies, he had induced him to admit that 
some gold in Mangin's possession had actually 
been scraped out of the retort at Mount Morgan. 
On Ghibriel giving this evidence, Mr. Lilley, who 
was appearing for the prisoner, submitted that 
under the 64th section of The Evidence Aet^ the 
evidence was inadmissible inasmuch as the admis- 
sions from the prisoner were induced by untrue 
representations. A note of the point was taken 
by the Judge, and it was now brought under the 
notice of the Court on the special case stated by 
His Honour. 

Lilley^ for the prisoner : S. 64 of The Evidence 
and Discovery Act is peculiar to Queensland. 
The only decision on it is B. v. HorrockSy 4 
Q.L.J., 218. The representation was untrue, and 
admitted by Gabriel to have been made to secure 
the prisoner's confidence. The ownership of the 
gold was not properly proved. There was no 
evidence, apart from the confessions, that the 
gold was taken without the consent of the directors. 
B. V. Meehan, 8 S.C.R. (N.S.W.), 289; B, v. 
Thompson (1893), 2 Q.B., 12; B, v. Windsor, 
4 F. & P., 361 ; Bex v. Farratt, 4 C. & P., 570. 

Byrnes, A. (3^., Power and King, for the Crown : 
The section does not apply to admissions made 
before there was any charge. Gabriel was a 
private officer, not a person in authority. The 
term " untrue representation " must be interpreted 
to mean any misrepresentation in connection witti 



the offence with which the man is actually 
charged. 

Harding, J. : This is a case stated by the 
learned judge who presided in the criminal side 
of the District Court holden at Bockhampton on 
16th January last. The prisoner, Keuben Mangin, 
was on that day charged with the larceny of loz. 
lOdwt. of gold, and the larceny of I802. of 
amalgam and 2oz. 19dwt. of gold, said to be 
the property of the Mount Morgan Gold Mining 
Company, Limited. The case shews that, unless 
by means of admissions made by the prisoner, the 
case was not proved against him. The point more 
particularly raised by this case is as to the untrue 
statement which is said to have been made by 
Gabriel to the prisoner before the taking of the 
goods alleged to have been stolen. That state- 
ment was to the effect that he came from South 
Africa, and that he had been there doing a little 
business among the diamond fields. Now, nothing 
of the kind had ever occurred. Mr. Lilley objected 
to that. It was subsequent to that that the 
alleged confessions were made, upon which alone 
the conviction can be sustained. The learned 
judge states that there was no evidence or con- 
fession made by the prisoner to Ghibriel after the 
untrue representation rightly admissible. Tbe 
case does not set out other untrue statemenU 
made by Gabriel to the prisoner, but it attaches 
as part of the case the notes of the evidence, and 
from these there appears to have been a false 
statement made by Gabriel to the prisoner material 
to a prosecution, subsequently to that which took 
place with respect to the gold, which had been 
then taken and was then in the possession of the 
prisoner. Now, these facts being incorporated 
with the case, the second question raised by the 
judge — ^Was there any evidence that the property 
was taken without the consent of the owners ?— 
arises. If that part of the evidence is read into 
the case, then this question raises that point- 
Was there any evidence that the property was 
taken without the consent of the owners?— 
because it is only by means of confessions, after 
such false statement as I have indicated has been 
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made, that any aucli evidence was brought out at 
all. So that I think that the point is open to us 
without deciding whether or no this statement 
about the diamonds so long before the occurrence 
could vitiate the matter, or be a good reason for 
reversing the judgment. Now, certain misstate- 
ments, which I do not find it necessary for a 
decision to point out, having been made by 
Gabriel to the prisoner, a certain amount of con- 
fidence having been established between the two, 
and arrangements having been made between 
them that they should obtain substances which 
are retortable into gold from the Company — that 
being the case, and substances having been actually 
obtained by the prisoner, this occurred : — On Wed- 
nesday, G-abriel says he saw Mangin at the hotel : 
'*I produced some notes I went into his bed- 
room. He showed me some pieces of what I took 
to be gold, which he said he had obtained from 
the pipe of the retort. He put them into a small 
box which I gave him. He also showed me a 
pocket, which had been cut out of a pair of 
trousers, with some amalgam in it, weighing about 
SOos. or 20os. I told him he was getting some 
more gold. We then went into the bar." "I 
told him I was getting some more gold " — a false 
statement. '*We went into the bar, and there 
met William Bussell. All three of us went into 
Mangin's bedroom. On the way to the bedroom 
Mangin said, ' Are you sure Eussell is all right?' 
I said, 'Yes.'" That is not true. There is a 
farther misstatement. I think that after that, at 
all events, all statements made by the prisoner 
were affected by those untrue representations. 
*- After this they went into the bedroom, and he 
(Mangin) produced a bag containing amalgam, 
&Qd asked Russell to feel the weight of it." There 
IB a confession that he had in his possession 
amalgam. "There was some conversation which 
I don*t recollect. We went into the bar and had 
a drink. Bussell left. Mangin then said if I 
W been here two months ago we could have 
made a couple of thousand pounds a month." 
'I^ere is another confession, if the jury put a 
certain eonstntction on it. Farther on we find 



he says : " Going through the bar we found a man 
lying across the gateway named Joyce. He was 
drunk. I said, ' You can't have him here ; take 
him into Mangin*s room ' Mangin said, ^Do you 
think this fool is shadowing us?**' There is 
another confession — ^that is, if the jury chose to 
draw a certain conclusion from it. " I replied, * It 
might be.* Mangin said, ' I will give you my swag 
to take care of to-night.' ** There is another con- 
fession. " I saw Mangin at Mills* Hotel on the 
21st (Thursday), and he showed me a piece of 
metal which he said wot %tuff taken from the 
retort.** Then there is other evidence to the same 
effect. As I have already said, that amounts to 
the making of a representation by Gabriel perti- 
nent to the matter after the subject matter of the 
charge had been taken and the crime committed 
and completed, whatever it was. That being so, 
I think that the learned judge below was right when 
he did not think the evidence was admissible, but 
he admitted it on pressure from the Crown, subject 
to a case to be reserved. I think the evidence 
was wrongly admitted, and consequently that any 
conviction which followed upon it was bad. The 
form of the order should be that the judgment be 
annuUed, apd an entry be made on the record 
and on the indictment that the prisoner ought not, 
in the judgment of the judges, to have been con- 
victed of the felony aforesaid. 

BsAL, J.: I am of the same opinion. The 
whole of the statements were made before any 
material admission had been obtained. All the 
representations were made by Gabriel before he 
got one very material admission — ^that he (Mangin) 
took it without the consent of the directors. That 
is the last thing of all. He appears to have held 
his hand until he got that admission out of him, 
and immediately after he had got it he handed 
him over to the police. That appears to have 
been on the 21st, on which day Mangin told him 
he would have got more, but the directors were 
there and he could not get as much as he liked. 
The next morning Gabriel gave him into custody. 
All the representations were made before he got 
that admission, and that is material endence relied 



66 



THE QUEENSLAND LAW JOURNAL. 



18M. 



upon in the case, as showing the taking of the 
property without the consent of the directors. 
We cannot see how far the jury relied upon that, 
but that alone would be suflBcient to render the 
conTiction bad. For the same reasons as those 
given by my brother Harding, 1 am of opinion 
that the judgment should be annulled. 

Habdhto, J. : Let the prisoner be discharged, 
and an entry made on the record and on the 
indictment that the prisoner ought not, in the 
judgment of the judges, to have been convicted of 
the felony aforesaid. 

Solicitors : Chamben, Bruce Sf McNah, 



innrrcrpALiTT op sakdgate p. mcleod. 

Local Oovemment — Bates — 54 Vic., No, 24, 9. 
48—42 Vic, No. 8, i. 264. 

A complaint for the recovery of rates was made by the 
Town Clerk of the Manicipality of Sandgate. The 
Mayor ratified the action of the Town Clerk. 

Held, that the complaint was rightly before the justices, 
and their order was upheld. 

S. 264 of The Local Oovemment AcL of 1878 is not 
impliedly repealed by s. 48 of The Valuation and 
Rating Act of 1890. 

MoTioir to quash an order for the payment 
of rates amounting to £6 148. 5d. made by the 
Police Magistrate at Sandgate on a complaint laid 
by F. M. Loicelles, the Town Clerk of that 
municipality. 

Feez, for the respondents, the Municipaliiy, 
raised the preliminary objection that the proper 
parties were not before the Court. The infor- 
mation was laid by the Town Clerk without 
authority. Twine v. Municipality of Dolby, Full 
Court, February, 1892. 

Q-BiFPiTfl, C.J. : The Municipality is the only 
party interested in maintaining the order. 

Lukin, for the appellant Ellen McLeod, moved 
the rule absolute, and submitted that under s. 48 
of The Valuation and Bating Act of 1890, and s. 
264 of The Local Government Act of 1878, the 
Chairman of the Council was the only person who 
could lay the information. Anderson v. Hamlin, 
26 Q.B.D., 221 ; Queen v. Oubitt, 22 Q.B.D., 622. 

Q-BiFFiTH, C.J. : This was a proceeding for the 



recovery of rates due to the Municipality of 
Sandgate. Proceedings were taken under section 
48 of The Valuation and Bating Act of 1890, 
which allows a local authority to recover rates upon 
the complaint of the chairman before two justicea. 
The complaint in this case was made in writing by 
the Town Clerk, and it was objected before the 
Court below, and on the present applicatioiL, that 
the complaint ought to have been made by the 
chairman himself. It appears to me that there 
are two answers to the objection, both arising from 
the same facts. At the he«ing of the case a 
document was produced, signed by the Mayor of 
Sandgate, authorising the Town Clerk to represent 
the Municipality at any proceedings in the Court 
on the day on which those cases came on for hear- 
ing. That authority was based on the 264th 
section of The Local Chvemment Act of 1878, 
which it followed in its terms, so that it appeared 
when the case came on and the town clerk ap- 
peared in support of this complaint, that he was 
acting in the matter with the authority of the 
Mayor. Apart, therefore, from any oiiginaj 
authority of the Town Clerk to lay the complaint, 
it appeared that when the complaint came on for 
hearing before the justices his action was ratified 
by the Mayor. There was therefore a complaint 
made on behalf of the Municipality, and ratified 
by the Mayor. The justices under those circum- 
stances, I think, had jurisdiction to entertain it 
The other answer to the objection is the express 
words of the 264th section of The Local Qovern- 
ment Act, which provides that a person authorised 
by the Mayor may represent the Municipality 
in all proceedings in a Court of Petty Sessions, or 
before a justice. A complaint is certainly a pro- 
ceeding. That section was not, I think, repealed 
by implication by section 48 of The Local Govern- 
ment Act On both grounds, I think that the 
matter was properly before the justices, and that 
the order was properly made. 1 think the rule 
must be discharged with costs. 

Habbino and Heal, JJ., concurred. 
Solicitor for appellant : J". G. McGregor, 
Solicitors for respondent : Uhmack Sf Fos. 
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RATKK V. CLSTKLAKD DITI8I0NAL BOARD. 

J^roAtbttion — Local Govemmen t — Eeeo very of 
rates — Disqualification of Justice hy interest 
— Auditor — Ratepayer — Costs — 51 Vic, No, 
7, ss, 116, 119, 

An Auditor Aod a ratepayer of the Cleveland DiTisional 

Board adjudicated on a complaint by the said Board 

for the recovery of rates against R. 
/Te/d, that both were disqualified by interest, and a writ 

of proMlrition ordered to restrain proceedings on 

the judgment. 
The appellant was deprived of all costs of evidence owing 

to the voluminous and irrelevant affidavits filed. 

HuLS nisi for a prohibition against the Cleve- 
land Divisional Board restraining them from pro- 
ceeding on an order for the payment of rates, made 
bv the Small Debts Court at Cleveland on 22nd 
December, 1893, against Nicholas Walpole Raven, 
on the ground that the justices were interested 
parties at the time of adjudicating in the action. 
The chairman of the bench was Gilbert Burnett, an 
auditor of the Diyisional Board, and the other 
justice was James Cross, a ratepayer. 

Terske and Fewings moved the rule absolute, 
and submitted that Burnett, being at the time an 
auditor and paid officer of the Board, was dis- 
qualified, as also Cross. Burnett was elected by 
the ratepayers, but his remuneration was fixed 
from time to time by the Board. The Divisional 
Boards Act of 1887, ss. 116, 119. 

Lilley, for the Board, submitted there was no 
reason why a ratepayer should not sit. Jewell v. 
Young, 2 V.E. (L.) , 243. If it is a disqualification 
in large Boards, it would he necessary to send outside 
the district for justices. [Hahdino, J. : Es parte 
a Connor, 8 S.C.E. (N.S.W.), L. 142, is just the 
reverse. In order to take away the common law dis- 
qualification there must be a statutory relief, as 
The Justices of Peace Act, 1867 (30 & 31 Vic.,c. 116, 
8. 2). Whenever a question of local government 
arose in this Court, any judge who was a rate- 
payer always retired until 54 Vic, No. 24, s. 24. 
GhBiFPiTH, C.J. : Necessity and acquiescence are 
the only exceptions to the recognised rule, hut 
they do not abrogate it. Faley's Summary Con- 
victions, 43; re Gaisford (1892), 1 Q.B., 381; 



Mayor of Sydney v. Lord, 9 S.C.B. (L.), 96.] 
The interest of the ratepayer was too small for 
a disqualification. B. v. Farrant, 20 Q.B., D. 58 ; 
B. V. McKenzie (1892), 2 Q.B., 619. The affi- 
davits filed were unnecessarily voluminous, and 
contained serious charges against the justices. 
The costs of them should be disallowed. 

Gbifpith, C.J. : This was an action to recover 
rates due to the Cleveland Divisional Board. One 
of the justices who tried the case was an auditor 
of the Division, and the other was a ratepayer in 
the Division. The rule was granted for a common 
law prohibition on several grounds, some of which 
do not appear to be grounds for common law pro- 
hibition at all. The only ground that has been 
argued was that the justices were disqualified by 
reason of interest. There is no doubt that it is a 
general rule of law that no magistrate, however 
duly authorised in all other respects, can act 
judicially in any case in which he himself is a 
party. That rule has been held to apply Uy cases 
in which justices were pecuniarily interested, no 
matter to how small a degree, and also to any 
case in which a justice has such a substantial 
interest in the result as to make it likely that he 
has a real bias in the matter. In the present 
case the objection to one of the justices is that 
he was an auditor of the Division. It is true that 
auditors are elected by the ratepayers, and not 
appointed by the Board; but the Act provides 
that they shall receive such remuneration as the 
Board from time to time determine. I think that 
that relation can not be considered to leave an 
auditor free to adjudicate in matters relating to 
the affairs of the Division. With regard to the 
other justice, who was a ratepayer, it has been 
held in New South Wales and in England that a 
ratepayer has a pecuniary interest within the 
meaning of the rule, although it may be a very 
small one. It is quite clear that a ratepayer is 
interested in seeing that the funds of the corpora- 
tion to which he contributes are kept up to a 
proper amount, so that he will not be called upon 
to pay a larger amount than he would have to pay 
if others paid their share. On that ground he 
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to be disqualiiied. It is true that there 
are statutory exceptions to the rule, but the 
Legislature has not prorided a statutory relief 
from this disqualification. On this ground I think 
the rule ought to be made absolute with costs. 
"With regard to the costs, it appears that there is a 
great deal of irrelevant or what has been called 
" impertinent " matter in the affidavits, and, to dis- 
courage that being done in the future, all the 
costs of the evidence on either side should be 
disallowed. 

Habdikg and Eeal, JJ., concurred. 

Solicitor for appellant : S. 8, ^egg. 

Solicitors for respondent : Maedanald-Paierson 
Sf Hawthorne, 



CIVIL COURT. 

Habdhto, J. 19th, 20th February, 1894. 

In the matter of The Real Property Acts, and in 
the matter of ak application by amos w 
SKunrsB. 



J. 



Memorandum of transfer — Caveat — Registration 
—Will— Priority of gift—Beal Property 
Act of 1861 (25 Vic, No. 14), ss, 43, 48, 99— 
Real Property Act of 1877 (41 Vic, No, 18), 
ss, 12, 82, 47-49. 

S., being the registered proprietor of liinds under Tht 
Real Property Acts, devised the said lands to the 
Queensland Trustees, Limited, upon certain trusts. 
Some time afterwards he executed a memorandum of 
transfer without consideration in favour of his son in 
the form required by the Act. That document 
remained in a drawer in the testator's house, and 
was not registered. The will was not revoked, and 
on the day of his death the transfer was lodged in the 
Real Property Office. Before the transfer was regis- 
tered the Queensland Trustees, Limited, caused a 
caveat to be lodged forbidding the registration of the 
transfer. A summons to remove the caveat was dis- 
missed on the ground that the will, being unrevoked, 
spoke from the death of the testator, and the gift not 
being registered was incomplete, and the Queensland 
Trustees, Limited, were held to be entitled to regis- 
tration in priority to S.'s son. 

SuMHOKB by Amos W. J. Skinner, under s. 99 
of The Real Property Act of 1861, calling upon 
the Queensland Trustees, Limited, trustees under 



ithe wiU of Charles George Skinner, to shew canse 
why a caveat lodged by them with the Registrar 
of Titles on November 13, 1893, forbidding the 
registration of any instrument affecting that piece 
or parcel of land situated in the county of Stanley 
and parish of Bulimba, containing by admeasure- 
ment 2 roods 20 perches, more or lees, bejng 
subdivision I of portion 7a, and being the whole 
of the land described in certificate of title So. 
76,113, vol. 218, folio 103, should not be with- 
drawn, and that an order be made directing the 
Eegistrar of Titles to proceed with the registrar 
tion of a certain memorandum of traxisfer of the 
land, bearing date March 16, 1892, and executed 
by Charles a. Skinner, now deceased, in f arour of 
Amos W. J. Skinner, the present applicant. The 
facts of the case appear in the judgment. 

Boone, for Amos W. J. Skinner, in support of 
the summons, submitted that under sec. 48 of 7*? 
Real Property Act the right of the applicant was 
indefeasible, and that the Queensland Trustees 
had no locus standi. 

Lilley, for the Queensland Trustees, Limitei 
shewed cause. The instrument was of no effect 
till registration— it merely gave a claim to regis- 
tration which might have been defeated. Tbe 
will of the testator spoke from death, but the 
deed of transfer only operated from registration. 
Both the will and the transfer were voluntary. 
The execution of the former was complete, ba^ 
the transfer needed the assistance of the Court, 
[Hakding, J. : If the caveat had not been put on 
the register, there would have been no necessity 
to come to the Court. The question for deciaion 
is the priority of the claim. If there is authority 
for a voluntary conveyance being completed by 
will, I should like them to be referred to.] Seaf^^ 
V. Law, 15 Sim., 95 ; Antrobus v. Smithy 12 Ves.. 
39 ; Edwards v. Jones, 1 My. & Or., 226 ; Jefferft 
V. Jefferys, Cr. & Ph , 138 ; Tatham v. F^mon, 29 
Beav., 604; Woodford v. Qharnley, 28 Beat., ^^ 
[HABDiNa, J. : Did the will take effect on the ^^ 
until it was presented for transmission and rep*' 
tration?] liegistration was unnecessary. The 
' will spoke immediately on the death of '^^ 
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testator. Lambert y. Overton, 18 W.B., 227; 
Shillito T. Hobecn, 30 Ch.D, 896; sec. 82 of The 
Beal Propertif Amendment Act of 1877. 

Boone, in replj^ cited Tnd. Coope ^ Go, v. 
Emerson^ 12 Ap. Ca., 300, and submitted the 
question for decision was whether the petitioner 
had the right to registration, and it .was necessary 
to decide in whom the estate vested. It vested in 
Skinner the younger, and carried with it the right 
of registration without the aid of any other 
person. Re Scanlan, 8 Q L.J.. 43. The convey- 
ance was complete the moment the memorandum 
of transfer was executed. The caveat ought to 
be removed. 

HARDnre, J. : 1 have been considerably emba- 
rassed throughout the case by the iiuurtificial 
intitulraent of the papers, which is, " In the matter 
of the certificate of title No. 76,113, vol, 218, 
folio 108,*' and gives me no information whatever. 
It ought to have been intituled, '* In the matter of 
caveat Xo. so-and-so, dealing with a piece of land 
shortly described, being the land more particularly 
described in the certificate of title," and the 
papers, whatever may be the result of the sum- 
mons, will have to be amended in that direction. 
In this case Charles George Skinner, whom I shall 
call the elder, was at the time of his death the 
registered proprietor of the piece of land in ques- 
tion. Sometime before his death — namely, upon 
November 20, 1890— he made his will, and he 
thereby devised, in words sufficiently large, the 
land in question to the Queensland Trustees, 
Limited, upon certain trusts. On March 16, 1892, 
be executed a memorandum of transfer to his son, 
Amos W. J. Skinner, who is the applicant, in 
the form required by The Beal Property Acts of 
^S61 and 1877, That document, as a fact, re- 
mained with others of a similar nature, in favour 
of other of his children, in a drawer in the 
testator's house. What was the intention as to 
^hat should be done with that document is dis- 
puted. It was to be registered after his death, if 
not before. But, in the view I take of it, it does 
^t matter with what object it remained there. 
It remained there, and with the will being unre- 



voked, and that transfer unregister^, tb^ tefi^tar 
died on drd November last During, the, cou^ra^.Q^ 
that day his family lodged that itxa^^fer at. the 
iEeal Property Office. On 13th. Jfovembflir :lwt» 
and before the transfer had been registered, th<^ 
Queensland Trustees, Limited, lodged a caveat at 
the Eeal Property Office forbidding the regiBtra- 
tion of the transfer. Under those circumstftnces, 
Skinner the younger applies to t^p Court to. order 
the caveat to be removed. The Beal Proppft^ 
Acts of this colony, as has been often 6t^t^ from, 
this bench, provide a scheme for thei registration 
of titles to land, and the land being o^ the register, 
instruments affecting it have no leg^l joffect if not 
registered ; or, in other words, the land ^c^ not 
pass under the instrument unless, t^Q i^i^tFtim^^t 
is registered, and has been admitted, by the I^w, to 
have become part of the register book of .the 
Begistrar of Titles of Queensland. Upon, that 
event taking place, the interest carved put of th^ 
land by that instrument takes e^ect. ,.ti^herp 
might be any number of instrunaen^t^ ou|;.,f^t,tJ^i^, 
same time, but the law has ma4^.pcayi§i9Q..for 
their priority according to their date of lodgment} 
in general, and not according to t})a<^^ P)^. !^^ 
deed. The law has made prqvifiiipn for pf^jrfip^ 
having those instruments of titl^ pr jinstru.lneiit^^ 
purporting to be instruments of. titlo^ b^il^i^g the. 
right or claim to have the matter ii^y^eatigt^tod^ 
and to have them registered or not apcoi^diAg tp 
their validity, and that claim e:i^ist^ notwithstf'pd-. 
ing that the documents have npt b^n,,p.^ lippu 
the titles for a series of transactions^ (iry e.ven for 
a series of generations. An ins^trument ini^bt ])e; 
executed by a registered proprietor tp.a jtn^nj who^ 
might transfer to another man, who. ipfght ag^in 
transfer, and so on, but the holder at. th^ ]^t haA 
the right or claim to have the registration of the. 
lot, or at any rate sufficient to give, hixn a jtitle. 
The risk he runs is that someone else might get 
priority in the interval, but there is nothing. in tl^e 
Act which calls upon the Ijlegistrar pf Ti,tlea.to, 
register anything but a vaUd instrumeMtv I^ on 
invalid instrument were tendered, sucKl^l a (forged, 
document, that is not an instrumei^t such 9^ shojiild 
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be registered under the Act. At the same time, 
matters of life are such that even the Registrar of 
Titles and the Master of Titles are not infallible, 
and forged instruments of title, or an instrument 
which is a nullity, might by some accident get on 
to the register. If such a thing happened, the 
law prevailed, and the estate or interest passed, 
and whether any person who was deprived of the 
land by the action of the Registrar of Titles or his 
officer had a remedy or not depended upon certain 
sections of the Act, to which it is unnecessary for 
me to refer now ; but such a remedy does exist in 
cases in which the law considers hardship has been 
inflicted, and for the purpose of indemnifying that 
person the law has provided an indemnity fund. 
Now, the question is, whether the document which 
has been tendered by Skinner the younger for 
registration was or was not a valid document, and 
in law effectual as a transfer. That depends upon 
the law entirely, outside The Real PropeHy Act 9^ 
just the same as a forged instrument of transfer 
does not come under The Real Property Act in 
order to ascertain whether it was a forgery or not, 
but the law provides another means, and if it were 
forged, and the law proclaimed it to be forged, it 
should not be registered. If it was an ineffectual 
document, then The Real Property Act says there 
should be no registration of such document. In 
this case the instrument of transfer was admittedly 
made without consideration. It was what is called 
a gift. Now, a gift must be complete, and if it is 
complete it is valid between the parties to the 
gift — the donor and the donee. But so long as 
the gift IS not complete nothing has gone from 
the donor to the donee. It still remains the 
donor's. In this case the donor executed a trans- 
fer of this property to his son, without considera- 
tion, and it was kept in his drawer. Until that 
instrument was registered by the Registrar of 
Titles nothing passed under it, and consequently 
the gift was incomplete. Therefore, the donor 
still had power over the property. Under those 
circumstances he died, and by his will he devised 
the land to the Queensland Trustees, Limited. 
That will, although dated before the transfer, by 



The Succession Act of 1867, is deemed to speak 
not from the date but from the death of the 
testator. Therefore, that will was the last dealing 
which the testator had with respect to that pro- 
perty, in respect of which the inchoate gift 
existed. The land should therefore pass under 
that will and go to the Queensland Trustees, who 
should have the right to regi tration, and priority 
to Skinner the younger. That, however, can not 
be done in this proceeding, and a subsequent 
application, if the parties are so advised a^ to 
dispute the question, will have to be taken by the 
Queensland Trustees against Skinner the younger 
to have the document declared void ; and unless 
the judge who deals with the case is overcome 
by the trouble that Dr. Boone will take to con- 
vince him that I am wrong, he will be outside 
The Real Property Act altogether, and the docu- 
ment declared to be void and useless. All I can 
do on this application is to say that the caveat 
ought not to be removed for the grounds g^ven, 
and that the summons should be dismissed with 
costs. 

Solicitors for applicant : jBT. B, Lilley ^ CowU- 
show. 

Solicitor for caveator : P. Paul. 



MARCH SriTINGS OF FULL COURT. 

Re POWERS. 

Admission of Barrister — Supreme Court Act of 
1867 (31 Vic, No. 23), s. 40— Classics. 

A solicitor who has been in actual practice for three years 
is entitled to be admitted as a barrister, on passing 
an examination in classics, under s. 40 of The Sup- 
reme Court Act of 1867. 

Since 10th March, 1891, any such solicitor who has 
obtained the certificate of the Board of Examiners 
that he has passed the necessary examination in 
Latin and French, is entitled to admission as a 
barrister. 

Motion for the admission as a barrister of 
Charles Powers, a solicitor in actual practice of 
over three years' standing, under s. 40 of The 
Supreme Court Act of 1867. 

Lilley, for the applicant, stated that the cer- 
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tifieate of the Board stated that Mr. Powers had 
paHsed the examination in Latin and French, pre- 
scribed by the Board in rule 37 of BeguUg 
Generates of 7th September, 1880. Since 10th 
March, 1891, French had been made an altenia- 
tive subject to Greek, and Oreek was not now 
necessary in an examination for classics within 
8. 40 of 31 Vic, No. 23. 

Gore Jane9^ and Oroom^ for the Board of 
Examiners, stated the certificate was giTen in 
that form to raise the question of the meaning of 

Gbi?fith, C J. : This is a motion for the ad- 
mission of Mr. Charles Powers as a barrister under 
section 40 of The Supreme Court Aet^ which pro- 
rides that a Bolicitor who has been three years in 
practice, on passing an examination in cbbssics, may 
be admitted by the Court as a barrister. The 
Board of Examiners, instead of certifying that he 
had passed the examination in classics pre- 
scribed, certified that he had passed the examina- 
tion in Latin and French prescribed by the rules. 
Mr. Jones taiid that that was done on purpose to 
raise the question whether the examination, upon 
the passing of which an ordinary candidate for 
admission to the Bar might be admitted — that is, in 
Latin and French — was a sufficient examination in 
classics within the meaning of the statute. The 
statute evidently intended that the examination 
passed should be the examination in classics 
prescribed for the time being for persons seeking 
a4liniBsion to the Bar. It appears that the present 
examination in classics prescribed is in Latin, and 
Greek or French. That is, in substance, an 
option to the candidate to take French instead 
of Greek. The legal effect seems to be either 
that the Board have dispensed with an examina- 
tion in Greek altogether or have dispensed with it 
conditionally on the candidate passing in French. 
In either view it appears that the examination 
passed was that prescribed for persons seeking 
admission to the Bar. There is no doubt that 
Mr. Powers has been three years in actual practice, 
and I have no difficulty in making the order for 
his admission. 



HABDive, J.: I am of the same opinion. I 
have no difficulty whatever about it. On hearing 
the certificate of the Board read, I am still of 
opinion that Mr. Powers is entitled to be admitted, 
and to be admitted as a barrister. 

Bral, J. : I am of the same opinion, but I have 
had considerable difficulty in coming to it. We 
are empowered to make rules for the admission of 
barristers, and by virtue of the rules there would 
be no difficulty in the judges, if they thought it 
wise, enabling solicitors to come to the Bar. by 
passing in living languages only without taking 
any ancient languages; but the Court has not 
thought it wise to do so, and consequently that is 
not one of the roads provided for admission to the 
Bar. The road provided is provided by the 
Legislature, and the Legislature has thought fit to 
say that the examination shall be in classics. 
That is the Act of Parliament, and whilst Parlia-. 
ment has intrusted the Court with power to make 
rules so as to provide means for ascertaining the 
qualifications of persons coming to the Bar, it did 
not enable the Court to make any rule which 
repeals its own Act, and if persons come to the 
Court not complying with the rules of the Court, 
but by virtue of the Act of Parliament, it becomes 
necessary to see if they have complied with the 
Act of Parliament. There are .two meanings 
which can be given to elatnes^ but looking at the 
time when the Act was passed, and to the rules 
then in existence, it must be taken to mean ancient 
classics, and I have not been able to lead myself to 
believe that French is ancient classics. Conse- 
quently, the only way is that suggested by the 
Chief Justice. If the term was confined to ancient 
classics, the difficulty became what was the 
classical examination presented for candidates for 
admission to the Bar. The classical examination 
presented primd fade was in Latin and Greek, 
but it was provided that certain candidates who 
had other qualifications would not be required to 
pass in G-reek. I must confess that that is the 
only argument on which, I think, our judgment 
can be supported, when we have in point, of &ct 
fixed a standard that certain persona who hi^v^ 
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cjhowti thiit thej'^poBsesd some other knowledge, 
Will only be reiqtrifed to pass in one branch of 
cla&iHcs, Which iH in Latin. It certainly might be 
tireated -iii that- ifa,y when it was confined to Latin 
or Qreek, and the candidate was a gentleman 
posseted' of- the knowledge necessary to be pos- 
Aessed by jJersons who desired to be excused from 
dn€J'bra;n6h of ancient classics, which was Greek. 
Taking * thai ^Vievr,' it is possible to admit Mr. 
Powers;' but iot on the ground that French is 
actually substituted for Greek, because if we 
totild do thfat" there would be nothing to prevent 
the Gbtirt pfeisiing a rule doing away with the 
necessity fbi^'liatfti for admission to the Bar in the 
flrft Instance and say, "You can take German" 
inktea^] ^hat of course would mean that there 
would bciil6*ck&8ic8 at all. Whether under those 
di^cumflftances* we bould give that interpretation to 
thki term 'chisidi under the Act is a very nice 
questioii.' Btii Seeing that the Court has chosen 
to say thslt candidates for admission to the 'Bar, 
who 'show themsielves to be possessed of a certain 
knoWlecfge^of one'of the living languages, will not 
b^ reijui^d td pk^s in more than one of the ancient 
knguag^tf,-it 18 Sufficient to entitle Mr. Powers to 
^miBgldn.' ~' 



^ KELLY V, KELLY. 

D^mitd; inift^Mfidenee-^Maintenttnee — 4 Vie,, 

fiy 'Bee. 2 bf 4^ic.', ^6. 5 before an order for maintenatice 

j\ .'Ciurbcr sotadfliiigaiBSt a man for desertiog his wife, it 

;. must. be< jproved, that the wife is without means of 

8api)or^. 

A tn^re ofE^'^by i6he husband to resume cohabitation is 

' . -mot miffieient to -prevent the order beiiig made. 

MtJtioirf to quakh an order on Patrick Kelly to 
pay' maimteiiance for his wife Mary Kelly, on the 
grounds (1) Hhatthfere was no evidence of con- 
tinuing desertibii,' the 6aid Patrick Kelly having, 
at the hearing of the summons on which the order 
was made, offered to provide a home for, and 
tfiifport the -said Mary- Kelly; (2) that there was 



no evidence at the time the said order was made 
that the said Mary Kelly %vas without means of 
support ; and (3) that the information or com- 
plaint upon which the said order was made was 
lodged too late. 

The summons was issued on January BUt, 
1894, complaining that Patrick Kelly had deserted 
his wife on 2drd September, 1891. She deposed 
that she was compelled to lenve his residence 
owing to his continual drunkenness and immoral 
habits, and reasonable apprehension of danger to 
her person, and that she had been left witliout 
meails of support. The magistrates made an 
order against the husband for the payment of 
fifteen shillings per week for the maintenance of 
'his wife for twelve months. The husband offered 
to take his wife back, and stated his willingneiu 
I to have her to live with him again. An order 
nisi to quash the order was granted on IGth 
February. 

Maegregor, for the appellant, moved the order 
.'absolute, and cited Mackenzie v. Mackenzie, 3 
. V.H., 248 ; Trengrove v. Trengrove, 5 V.L.R. (L), 
27; Jolly V. Jolly, 5 V.L.B. (L.), 145; B. v. 
GollinM, 7 V.L.tt. (L.), 74 ; and Reecet v. Yeatei, 
31 L.J. (M.C.), 241. 

Sydet, for respondent, submitted the question 
was whether the magistrates believed the hus- 
band's offer was bond fide. At the hearing, the 
wife stated her husband had left her without 
means of support, and that could be taken to 
include the fact that she was then without means 
of support. Thomat v. Altop, L.E., 5 Q.B , 151. 

Griffith, C.J. : This is an appeal from a 
maintenance order made by justices. Three 
objections are made — that there was no evidence 
of continuing desertion, the husband at the hear- 
ing of the summons having offered to provide a 
home for his wife ; that there was no evidence to 
show she was without means of support; and 
that the complaint was too late, that is to say 
more than six months after the matter of the 
complaint arose. I will deal with the second 
ground first, and on that pcint the only evidence 
was that she said that since September, 1891, her 
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husband had left her without means of support. 
Now, the first section of The Deserted Wivea and 
Children's Act provides that the justices may, 
upon complaint that a married woman has been 
unlawfully deserted by her husband or left with- 
out means of support, summon the husband ; and 
the second section provides that the justices shall 
inquire into the plaint, and if satisfied that the wife 
is in fact without means of support, and that the 
husband refuses to maintain her, they may make 
an order requiring him to pay for her maintenance 
such reasonable sum as they may think fit. That 
section appears to indicate, as pointed out in the 
Victorian cases, that one essential fact to be 
found by the justices is that the wife was in fact 
without means of support. In this case it is very 
likely that the wife was without means of support, 
but all the Court has to do is to deal with the 
evidence, and all the evidence was that since 
September, 1891, she had left him, and that she 
got nothing from him. There was nothing to 
show that she had not been earning her own living 
comfortably in some other way. On that ground 
the maintenance order cannot be supported, 
and it is not necessary to say anything about the 
others so far as this case is concerned. I should 
I'ke, however, to say a word or two on the first 
ground, which assumes that an offer made by the 
husband, at the hearing of the summons, to take 
his wife back ought to be taken by the magistrates 
w a sufficient reason for not making an order. In 
support of that contention, two Victorian cases 
^ere relied upon, but upon examination it appears 
that the Victorian Act contained no section analo- 
gous to the 6th section of the amending Queensland 
'^ct. In this case the evidence showed that the 
^le was compelled to leave her home under 
^'cwonable apprehension of danger, and if the hus- 
band could by merely offering to resume cohabita- 
tion deprive her of her remedy, the benefit of the 
Act would be entirely taken away. There are no 
doubt cases in which the justices might be satisfied 
that the offer to take the wife back was bond fide^ 
and if there were no reason why the wife should 
refuse to accept it, they might properly refuse to 



make the order. It is, however, a mistake to 
suppose that the mere offer to take the wife back 
is sufficient to oust the jurisdiction of the justices 
to make an order. On the point of delay there 
seems to be something to be said on both sides, 
but in my opinion the rule must be made absolute 
on the second ground. 

Harding, J. : I think that the rule should be 
made absolute on the second ground, as I cannot 
find there was any evidence that she was without 
means of support. I do not think the third ground 
is tenable because the wrong was a continuing 
wrong, and the right accruing from it might only 
arise at a time subsequent to the desertion. 

Beax, J. : I concur. 

Solicitors for appellant : O'Shea ^ O'Shea, 

Solicitors for respondent : Powers ^ Bobintan. 
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Faeifie Islander — Sugar eane — Field wark-^ 
Driving along public road — id Vic.^ No. 17^ 
s, 7-47 Vic, No. 12, ss. 2, 10. 

The carriage of ragarcane in a cart along a highway from 
the field where it was grown to a railway, station is 
not field work within the meaning of The Paci/ic 
lOand Labourer* AcU, I88O-I8S4, and any person 
employing a Pacific Islander for that purpose is liable 
to be convicted nnder sec. 10 of the Act qflS84, 

Special case stated by magistrates for the 
opinion of the Court. Young Brothers, of Faiiy* 
mead, were summoned on 19th January, at 
Bundaberg, for having employed a Pacific Islander 
to drive a horse and dray from the canefield of a 
man named Nixon, along a Gk>vemment road to 
the Childers Railway Station, in contravention of 
The Faeifie Island Labourers Acts, 1888 and 1892. 
The defendants were convicted, and a nominal 
fine inflicted. The question for the Court was 
whether the conviction was rightly made. 

Feez, for the appellants, submitted the question 
for the Court was the definition to be put on the 
term '* field work." It must mean doing anything 
with the can6 befoi^ it becomes a marketable 
product. It should not be confined to ploughing 
the ground and planting the cane. The mere fact 
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of haying to go into a public road should not 
restrict the driving. The islander is allowed to go 
into the field, cut the cane, load it on the dray, 
and when it gets to the railway station he is 
allowed to handle it. 

Byme$^ A, 63^., and Diekton for the Crown, con- 
tended that bj the Act of 1884 islanders were 
prohibited from doing the work of horse driving 
and carting, except in field work, and carting the 
cane along a public road was not field work. In 
many instances cane was taken in a punt to the 
mill, and it could not be contended that that was 
field work. 

Qbiffits, C.J. : This case raises a somewhat 
important question on the construction of The 
Pacific Island Labourers Act, The appellants 
were charged by the inspector at Bundaberg with 
a breach of the 10th section of the Act of 1884,\ 
which provides that from and after the 1st 
September, 1884, it shall not be lawful to employ! 
islanders except in tropical or semi-tropical agri- 
culture. Under the Act of 1880, the term tropical 
or semi-tropical agriculture was defined to mean 
the business of cultivating sugar, coffee, cotton, 
tea, and other tropical or semi-tropical fruits, and 
rendering the products thereof marketable. That 
Act contained no prohibition against employing- 
the islanders otherwise than in tropical or semi-; 
tropical agriculture. The term was only used in 
.one other place in the Act, and that was in section, 
7y which prohibited licenses to be granted except 
to persons who were engaged in, or about to be' 
engaged in, tropical or semi-tropical agriculture, 
and required a declaration to be made that they. 
.were intended to be employed in such agriculture 
only. There was nothing in the Act to compel 
the representation which had to be made before 
the license was granted to be carried out. A 
great number of islanders were introduced by 
persons engaged in tropical or semi-tropical agri- 
culture, but they were nevertheless employed in 
all sorts of work which could not by any stretch 
of language be called tropical or semi-tropical 
agriculture, and certainly did not come within the 
extended definition given in the .Act, Then the 



Act of 1884 was passed, and it introduced a pro- 
hibition against the employment of islanders 
except in tropical or semi-tropical agriculture ; ami 
with it came a new definition of the tenn, which 
said that in the principal Act and in that Act the 
term was to mean field work in connection with 
the cultivation of sugarcane and certain other 
products, but was not to Include certain things. 
I think that this second definition is exclusive, 
and was passed as a substitute for the former 
one, certainly for the purposes of the Act of 1884. 
I do not think that any part of the former defini- 
tion can be read into the Act of 1884 for the 
purpose of determining what tropical and semi- 
tropical agriculture means. The old definition wm 
apparently thought not to be sufficiently definite. 
Islanders were employed in all sorts of occupa- 
tions which could hardly be called tropical or 
semi-tropical agriculture in even the most ex- 
tended signification of that term. In order to 
remove doubts, the section went on to say that 
certain things should not be included. Certainly 
amongst them were some which might be field 
work, and some as to which it would be very hard 
to see how they could possibly be called field work. 
In that respect the definition was not very artistic, 
but these were all points which had arisen at that 
time, and the work was work in which islanders 
had actually been employed. Probably the term 
" field work" would itself have been enough to ex- 
clude many of them, although it would not hare 
excluded them all. Por instance, engineers, engine- 
fitl^rs, and engine-drivers, were often employed 
in field work in connection with the cultivation 
of sugarcane. Then blacksmiths, wheelwrights, 
sugar-boilers, carpenters, splitters, bullock-drivers, 
and mechanics might, it was conceivable, be said to 
be sometimes engaged in field work. The business 
of grooms and coachmen could hardly be called field 
work unless it was in driving the overseer iu his 
buggy as he superintended operations in the field. 
Neither domestic nor household service could 
possibly be included. Another subsection referred 
to the business of horse-driving and carting except 
in field work. That subsection appeared to indicate 
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that the Legislature thougbt that field work 
might be contended to include horse-driving or 
carting in connection with the cultivation of sugar- 
cane which was not necessarily field work. It 
recognised the fact that there was a great deal of 
horse-driving and carting about the cultivation of 
sugarcane, some of which was field work and some 
of which was not. It remained, therefore, lawful 
to employ islanders in horse-driving in field work, 
but not in horse-driving which was not field work, 
The natural meaning of the term field work was 
such work as was ordinarily done within the field 
in which the crop was grown. In the present 
caoe the carting was done under these circum- 
stances. The appellants had bought a standing 
crop of cane, and the islander in question was 
employed to carry that cane from the field where 
it stood, and whert it had been grown, to a railway 
station a mite off. He had to take it along 
the highway, and when the station was reached it 
had to be sent by train to the mills of the appel- 
lants, many miles away. It was admitted by Mr. 
Feez, as he was bound to admit, that the carrying 
of the cane by train was not field work, and that if it 
had been carried by a punt, as it might have been, 
and as was done in other parts of the same district, 
that would not have been field work. He was 
also constrained to admit that if it had been 
carried by a person under contract that would not 
have been field work. .What difference could it 
make, then, that the islander was in the employ- 
ment of tho appellants? The test is the nature 
of the work, and not the terms of the employ- 
ment of the person who does the work, or the 
particular vehicle in which it is carried along 
the highway. It seems to me that the decision 
vas right, and that the carrying of cane 
along a highway from the field where it was 
g^own to a railway station is not field work 
Within the meaning of the section. Therefore 
^^e islander was improperly employed, and the 
conviction was properly made. It is not necessary 
^ say that it would be a breach of the Act to 
cart sugarcane a short distance across a road from 
^De field to another belonging to the same owner. 



Probably such a case as that will never come 
before us. I think the decision should be 
affirmed, and I do not see why costs should not 
follow the event. 

Hakdivo, J. : This is a special case stated by 
the magistrates for the opinion of the Court. The 
case, so far as it is necessary to state, was that an 
islander was employed in driving a horse and dray 
loaded with sugarcane from a field along a Gbvem- 
ment road, for a distance of about a mile, to the 
railway station, for the purpose of forwarding the 
cane to the mill of the employer of the Pacific 
Islanders. The cane had been purchased by the 
employer, the appellant, from Nixon as a standing 
crop, and was at the time being cut and removed 
for the purposes I have stated. The question is 
whether this islander was or was not engaged in 
field work within the meaning of The Pacific 
Island Lahourert Acts of 1880- 1884, the con- 
viction being under the 10th section of the second 
of these Acts. The definition of the term tropical 
or semi-tropical agriculture is given in section 2 
of the Act of 1884, and it depends upon the con- 
struction of that Act whether what he was doing 
was or was not work within the meaning of that 
section. Suppose that the cane was being carried. 
Now, the business of carrying goods from one 
point to the other is performed by a class of 
persons well known to the law as carriers. I 
should say that the test whether he was carrying, 
in the sense that a carrier conveyed goods from 
one place to another, would depend on whether or 
no they were going outside the place of business 
of the man for whom he was removing them. As 
long as he was dealing with them on his own 
premises he would not be in any way carrying or 
removing them, but the moment that he got out 
of his own boundaries he became a traveller — a 
carrier travelling along the public roads. Now, 
was this South Sea Islander with this load of 
goods a carrier at the time — ^was he travelling 
with these goods beyond the field or place of 
business of his employer? If he was, then he 
was engaged in something other than tropical or 
semi-tropical agriculture within the meaning of 
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the Act, because it did not mean carting other 
than in connection with the cultivation of the 
cane, except in the field work. So that I a^i of 
opinion that all soon as the cane passed the 
boundary of the planter*s location it was then on 
a journey to some other place— to some place 
other than the plantation upon which it was 
grown. That being so, it was no longer subject 
to field work on that plantation. Consequently, 
I am of opinion that the conviction must be 
affirmed, and with costs. 

BsAL, J.: I concur in the judgment for the 
reasons given, and have nothing to add. 

Solicitors for appellant : Bemayt Sf Osborne. 

Solicitor for respondent : J, Howard Oill. 



THE QUEEW P. TALDWTN. 
THE QUEEN V, CHANCELLOR JlISTD OTHEBS. 

Licenting Act of 1885 (49 Vie., No. 18), m. 6, 35 
— Packet License — Jurisdiction — Mean ing 
of ''Citff of Brisbane " — Oertiorari, 

A packet license was granted for the a. a. Natone to ply in 
the Brisbane River by Mr. Yaldwyn, P.M., and Mr. 
Chancellor, sitting as the licensing authority of South 
Brisbane, the license having been previously refused 
by the licensing authority of North Brisbane. Sub- 
sequently a transfer of the license was granted by 
certain of the licensing justices for South Brisbane. 

Held by Griffith, C.J., and Harding, J. (Real, J., disaen- 
tienU), that the licensing justices of South Brisbane 
have no jurisdiction to grant packet licenses in 
respect of vessels plying within the port of Brisbane, 
for the words *'the Police Magistrate, or any two 
licensing justices having jurisdiction within the city 
of Brisbane," in sec 35 of The lAcenmng Act, since the 
erection of the Municipality of South Brisbane, apply 
to the Police Magistrate who ordinarily exercises 
jurisdiction in the city of Brisbane. 

Htkl also that a rule ntm for a certiorari to bring up the 
certificate to be quashed should be made absolute. 

Rule nisi for a certiorari calling on William 
Yaldwyn, P.M., and W. G. Chancellor, J.P., to 
show cause why the certificate granted by them to 
W. S. Kennedy, master of the steamer Natone, on 
17th November, 1898, should not be brought up 
and quashed, on the ground that they had no 
jurisdiction to grant the certificate. A rule nisi 
for a prohibition was also asked against Messieurs 



Yaldwyn, Chancellor, Allan, and Midson, restrain- 
ing them from further proceeding on an order 
transferring the said license from Kenuedy :i 
Martin Matson, on 29th January, 1894. 

The license had been previously refused bv tli 
licensing authority of North Brisbane. M- 
Yaldwyn dissented from the order for transfer. 

Both rules were heard together. 

Byrnes^ A.O., and Shand, in support (»f in^ 
rules, submitted that the licensing authority :' 
South Brisbane had no jurisdiction outside SduiI. 
Brisbane, and were not within sec. 35 of Tit 
Licensing Act. They had no jurisdiction wiiliij 
the city of Brisbane. Since that Act, the Munic 
pality of South Brisbane had been created. 

Perske shewed cause, and contended that at i it 
time the Act was passed there was only one Poli.t 
Magistrate in Brisbane, but now there were thr^. 
and any one of them was competent under t^r 
statute to grant a packet license. 

W. A. D. Bell, for Mr. Yaldwyn, to submit : 
the order of the Court. 

It was stated in answer to a question from tb^^ 
Bench that the Municipality of Brisbane n^ 
created under the provisions of The New Somi'^ 
Wales Act of 1858 by a proclamation of tht 
Governor of that colony, bearing date 6th Septei 
ber, 1859, on a petition signed by over h- 
hundred residents in the town of Brisbane. 

Real, J. : This is an application for a writ i 
certiorari. The facts have been admitted bj butt 
sides. Sec. 35 of The Licensing Act provides tbt 
packet licenses for the port of Brisbane shall be 
made to the Police Magistrate, or to two hcensini: 
justices having jurisdiction within the city ol 
Brisbane. At the time that that Act was pai^ 
it was admitted that there was only one licensiug 
authority established for the whole of Brisbane 
Subsequent to the passing of that Act, tH<^ 
licensing authorities were established, one retaui 
ing the name of the licensiug authority for Bn> 
bane, which was the licensing authority, not merely 
for Brisbane, but for a large number of divi8i«'Q« 
and boroughs, including the Pine River and 
various other places. The other includes wbat isf 



1894. 



THE QUEENSLAND LAW JOURNAL. 



77 



known as the borough of South Brisbane, and a 
large number of )ilaces which had never been 
included in the town of Brisbane. No difficulty 
could ari^e as to the granting of a packet license, 
for there was one licensing authority having 
jurisdiction within any part of that which was 
Brisbane until there was a division into the borough 
of South Brisbane and the municipality of North 
Brisbane. The licensing authority continued the 
same. The licensing authority for both North and 
South Brisbane was one and the same, as the 
licensing authority for Brisbane and the North 
Pine are now the same. Consequently there was 
between the two licensing justices one authority 
who had jurisdiction in any part of the city of 
Briabane. For some time there was but one 
Police Magistrate who had jurisdiction within any 
part of the city of Brisbane. A change having 
taken place, and the Act of Parliament having 
used the words "city of Brisbane," it becomes 
necessary to see what interpretation ought to be 
given to "having jurisdiction within the city of 
Brisbane.'* Now, to my mind, there are two 
possible interpretations, and probably there is a 
third, but there are certainly two. One is that 
the word " within " wjis used, seeing that at the 
time there had been no division, and all the local 
affairs were under one government, with its Police 
Magistrate, in the sense of " throughout," so as to 
take in the whole of the city. If that were the 
true interpretation, then in this case the justices 
were not qualified, and there were no justices 
qualified, and no packet license could be granted 
unless it could be granted by the Police Magistrate 
by virtue of The Justices Act. That, however, is 
another question By sec. 35 it is provided that 
packet licenses may be granted by ^' the Police 
Magistrate or any two justices having jurisdiction 
within the city of Brisbane." At the time that 
that Act was passed. Police Magistrates had a 
jurisdiction only within a certain area. Therefore 
at the time there was no doubt whatever that the 
Police Magistrate would be the Police Magistrate 
exercising jurisdiction in Brisbane, and no diffi- 
culty would arise whatever in the interpretation 



of the word " within," because at that time there 
was only one Police Magistrate for the whole of 
Brisbane. There was nothing to have stopped 
that state of affairs continuing, notwithstanding 
the division of South Brisbane in 1888, if the 
Government had not chosen to divide what was 
then known as the licensing district of Brisbane. 
What was then known as the licensing district of 
Brisbane had never been described by any person 
with the slightest desire to be accurate. It was 
certain, however, that the licensing district for the 
city of Brisbane was the licensing district for a 
very large area — including some twenty boroughs 
and divisions. Before the proclamation in 1888 
by the Govemor-in-Council, constituting the 
borough of South Brisbane, the municipality of 
Brisbane was divided into seven wards, of which 
one was known as the South Ward, a division 
recognised by The Local Oovernment Act, The 
original incorporated town of Brisbane was pro- 
claimed at the request of some four hundred odd 
inhabitants. There was nothing to make any 
part of it the city of Brisbane to the exclusion of 
and other part. The town was divided into wards, 
but there was nothing to show which of them — 
the East, West, North, South, Valley, or Kangaroo 
Point Wards was the city of Brisbane. It was 
the town of Brisbane, and it continued the town 
of Brisbane though it had been described in 
various Acts of Parliament as the city of Brisbane 
and the municipality of Brisbane, and Parliament 
apparently recognised that that which had been 
incorporated as the municipality of Brisbane, and 
had been the town of Brisbane, had arrived at the 
dignity of a city, whatever that might be. In 
Victoria a town must have 20,(XX) inhabitants 
before the law recognised that it had reached the 
dignity of a city. The Executive Council thought 
proper to establish two licensing authorities — one 
as the licensing authority for Brisbane, and the 
other as the licensing authority of South Brisbane. 
The question arises did South Brisbane when it 
was erected into a borough cease to be a part of the 
city of Brisbane? I can see nothing to show 
that it did. It is clear to my mind that the 
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borough of South Brisbane is part of the place 
which Parliament has described as the city of 
Brisbane. There is nothing to take it out of that. 
The proclamation of the Governor-in-Council 
amended the division of the licensing district of 
Brisbane, and established the licensing district of 
South Brisbane. The latter exercises its jurisdic- 
tion at the Police Court in South Brisbane, which 
is also admitted to be within that part formerly 
known as the city of Brisbane. These facts being 
admitted, it becomes an important question, there 
being now no licensing authority which has juris- 
diction for the whole of that which was the city 
of Brisbane — and as far as I can see there has 
been no proclamation notifying that it has ceased 
to be the city of Brisbane — whether there is 
exclusive authority in one part, and if so, how 
was it got ? I have looked at the Act very closely, 
and it says " any two justices having jurisdiction 
within the city of Brisbane." It seems to me that 
the interpretation of that which is the most 
reasonable, and which will lead to no absurdity, is 
that no licensing authority which does not exercise 
its jurisdiction within the area comprised in the 
city of Brisbane should have power to grant 
packet licenses. The result of that will be that 
there will be two concurrent j urisdictions. There 
is nothing to stop two concurrent jurisdictions, as 
has been laid down in the case of B. v. Sainabury^ 
4 T.R., 456. I cannot see anything more reason- 
able than that the two divisions should exercise 
concurrent jurisdictions on both sides of the river. 
Of course they cannot . fix different days for 
sitting in order to reverse each other's decisions 
or to exercise the same jurisdiction. That point 
arose in the case of Candlhh v. Simpson, 1 
B. & S., 357. The only inconvenience would be 
that there would be two parties with power to 
grant these licenses, and it is assumed that they 
would make different decisions ; but the Govern- 
ment has the appointments of the licensing 
authority, and they can easily remedy it. On the 
other hand, it was contended that the erection of 
South Brisbane into a separate municipality cut it 
off from the city of Brisbane. The fact of its 



incorporation did not make it cease to be part of 
the city of Brisbane. There is one other conten- 
tion which might be argued — that is that it was 
the intention of the Act that the juriadiction 
should be exercised by one body, and that is sup- 
ported by the w^ords " the Police Magistrate and 
two magistrates," &c. No doubt there is some- 
thing in the contention, but I see no reason why 
that should affect the words "city of Brisbane/' 
It may be that Parliament did not contempUte 
the Executive dividing it. It might have thought 
it advisable that the jurisdiction should be exe^ 
cised by one body only, but the words of Parlia- 
ment cannot be given effect to, and I cannot see 
how any effect could be given to the words " within 
the city of Brisbane " unless by one of the two con- 
structions which I have pointed out. Tho ordinary 
and natural meauing is that any person appointed 
intrusted with the duties, of licensing justice or 
as a Police Magistrate thought fit by the GoTemor 
in-Council to exercise that function in the city of 
Brisbane is thought fit by Parliament to exercise 
the power of granting packet licenses. That 
seems to be the reasonable and natural construc- 
tion. The other contention that it must be a 
power exercised for the whole of the city of Bris- 
bane does not seem to me any more reasonable, 
while it is not strictly correct, grammaticallj 
speaking. For those reasons, although with some 
doubt as to which of those two constructions 
should be given to the Act, I think that it is clear 
in this case that the justices had the right to grant 
packet licenses, and consequently certiorari should 
not be granted. In taking that view I have the 
misfortune to differ from my brother Judges. It 
is a misfortune, but when I have once satisfied 
myself as to what I think the true and reasonable 
construction I never allow a consideration of that 
sort to interfere with me. I therefore think that 
the certiorari should be refused. 

Habdiko, J. : In order that a packet license 
should be granted, application has to be made 
under the 85th section of The Licensing Act, sub- 
section 2. Such application can be granted by 
the Police Magistrate or any two licensing justices 
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having junsdiction within the city of BriBbaoe. 
Section 6 defines who are to be licensing justices. 
It prorides that the Govemor-in-Council is to 
appoint justices of the peace as licensing justices 
for the district, and the Police Magistrate, if not 
appointed for any time or place in the district, 
should be appointed one of such justices ; but he 
is not necessarily one of such justices unless he is 
appointed. For an application for a packet license 
a steamer has to be plying within the port of 
Brisbane, and the application has to be heard 
before the Police Magistrate or two licensing 
justices hating jurisdiction within the city of 
Brisbane. On that the granting of the license 
has to take place — if within the jurisdiction, 
"within the city of Brisbane" by meets and 
bounds. On the facts stated with regard to the 
granting of the license neither Mr Yaldwyn nor 
Mr. Chancellor was al^the date of its granting 
**the Police Magistrate of the city of Brisbane," 
or the licensing justices under the Act "for the 
city of Brisbane." If that stood alone the whole 
case was decided. They were not the personH 
who under the second subsection had " jurisdic- 
tion within the city of Brisbane." They did not 
exercise their jurisdiction within the city of Bris- 
bane, as I shall show immediately. The other 
four justices, Messrs Yaldwyn, Chancellor, 
Midson, and Allan, were not, on the day that they 
pennitted the transfer, justices for the city of 
Brisbane, or for the licensing district of Brisbane. 
Now the further fact was that the borough of 
South Brisbane was included within the boundaries 
of the licensing district of South Brisbane; but 
the city of Brisbane was not included in the 
boundaries, and did not appear to be a part of the 
licensing district of South Brisbane. The original 
Bite of the town of Brisbane covered what is now 
the corporation of Brisbane on the north side of 
the ri?er, and a patch on the south side, which by 
pioclamation had become part of, and in fact con- 
tamed the official residence of, the corporation of 
the municipa% known as the Borough of South 
BriBbane. All this time the Borough of North 
lie had existed. To go a little further, the 



term " city " I do not think has ever been applied 
to any town that was not incorporated. A cor- 
poration has a Mayor and aldermen. The Council 
of the Municipality of Brisbane, which used to 
extend over the river of South Brisbane, has a 
Mayor and aldermen. The piece which has been 
cut off and called the Borough of South Brisbane 
has a Mayor and municipality. Now the Mayor 
and the municipality of Brisbane, by virtue of the 
cutting off, and the establishment of the other 
have no jurisdiction on the south side of the water, 
so that it seems beyond doubt that the corporation 
upon which the city of Brisbane now rests as a 
city is a corporation which is bounded by the river 
and does not go to the other side. If >ve go to the 
other side we find another Mayor and another 
corporation, and two corporations cannot go on 
within each other with equal powers. Therefore, 
that being so, what do we find in the case ? We 
find persons in the borough of South Brisbane 
acting and purporting to exercise powers which 
only belongs to the city of Brisbane. Such 
exercise of power, to be of any value, must be 
exercised when they get within the city. It seems, 
therefore, that the rules niti for certiorari in these 
two cases must be made absolute. 

O-BIFFITH, C.J. : The question raised on this 
application is whether the licensing justices for 
the licensing district of South Brisbane have 
jurisdiction to grant packet licenses in respect of 
vessels plying within the port of Brisbane. The 
question arises under the d5th section of The 
Licensing Act. As has been pointed by my 
brother Beal, when that Act was passed no 
ambiguity or question of construction could arise 
because whatever Police Magistrates there were 
in Brisbane they had jurisdiction over the whole 
of the city of Brisbane, in whatever sense that 
term was used. But other things ha?e since 
happened. What was then called the city of 
Brisbane, or rather the municipality of Brisbane, 
has been divided, five of the wards remaining 
under the old name, and the other ward — the 
South Ward — being joined to the dirision of 
WooUoongabba, and constituted a new borough 
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under the name of the Borough of South Brisbane. 
Another licensing district has also been established, 
including in its boundaries that part of Brisbane 
which comprised the South Ward, and the question 
now arises: to whom are applications to be 
made for packet licenses, and in what way under 
these altered circumstances is the section to be 
read ? What is now the meaning of " the Police 
Magistrate or any two licensing justices having 
jurisdiction within the city of Brisbane'*? My 
brother Beal suggests that it must either mean 
"throughout the city" or * within any part of 
the city." I would suggest that there is a third 
reading — " within that part of the colony which is 
known from time to time as the city of Brisbane." 
I am disposed to think that that is the true view, 
and for these reasons. I think that the dominant 
idea of the Legislature as expressed in this section 
is not a question of boundaries, which the Legis- 
lature knew might be altered from time to time. 
I do not think that there is anything to indicate 
that in using the expression ** the city of Bris- 
bane " the Legislature were thinking of the area 
which was comprised within the then existing 
boundaries of the municipality of Brisbane. It 
seems to me that the dominant idea was to fix a 
certain place, and a definite authority, where 
and to whom applications could be made for 
these licenses. I do not mean a particular house, 
building, or street, but one fixed authority to whom 
application should be made. The inconvenience of 
having conflicting authorities was one of the argu- 
ments used in the CandlUh case, and the possible 
scandal of a competition as to which should exer- 
cise jurisdiction was pointed out. That is one 
reason. Another which has pressed a good deal 
on my mind is what is the substance of the 
matter? What is the city of Brisbane in sub- 
stance? It is a term which has been used in 
several Acts of Parliament. When the Corpora- 
tion was incorporated it was incorporated under the 
name of the " Municipality of Brisbane." It was 
then a somewhat small town in the north of New 
South Wales. Soon afterwards the colony was 
separated from New South Wales, and Brisbane 



becftme its capital, and became known a^ tie 
city of Brisbane. I think that that name, after 
the separation of the South Ward, continued to 
be ordinarily applied to the preponderating area. 
It seems to me that what remained on this side of 
the river, including Kangaroo Point, has since been 
understood in the ordinary sense of the word* 
to be the city of Brisbane. If that is so, then the 
licensing justices to whom applications should be 
made, are the justices of the district within which 
is comprised the area of the city of Brisbane. 
I think that was the intention of the Legi8lat4ire 
when it used the words of the section With 
regard to the term ''the" Police Magistrate, I 
think the use of the definite article indicates that 
the Police Magistrate meant is the Police Magis- 
trate who ordinarily exercises the jurisdiction of 
a Police Magistrate in the city of Brisbane. If the 
words "the Police Magis^te" were not Wmitei 
in that way, I think that Mr. Yaldwyn would hafe 
jurisdiction, whether as a member of the Jicensing 
board or not, but it is not necessary to determine 
that point. He certainly is not the Police Magis- 
trate ordinarily exercising jurisdiction in the 
city of Brisbane. I think the justices of South 
Brisbane have jurisdiction in South Briabaoe 
exclusively. For the reasons I have given, I 
think that the justices had no jurisdiction to makf 
the orders in question, and that the rules must be 
made absolute, and the certificates brought ap 
and quashed. 



APRIL SITTINGS OF THE FULL COtJRT. 
BEGIKA V, BUKNIT. 

Crown ease regerved — Manalaughter — Contribu- 
tory negligence. 

Where the death of a person is caused by the culpable 
negligence of the prisoner, the fact that the deceased 
could have escaped by the exercise of reasonable care 
is no answer to a charge of manslaughter. 

Cbov^n case reserved by His Honour the (M^^ 
Justice, under sec. 49 of The Criminal Practice 
Act, 1866. 
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The case stated that Frederick Bunney was 
tried at the Brisbane Criminal Sittings, held on 
the 12th March, on a charge of the manslaughter 
of John Plastow. The alleged unlawful act or 
omission causing death was culpable negligence in 
driving a spring cart along a public highway. It 
appeared from the evidence that Plastow, who was 
an aged and somewhat infirm man, and who 
hahitually walked with the aid of a stick, was run 
over on a clear, starlight night in the middle of 
the road by a spring-cart which was being driven 
by the prisoner in the opposite direction to that in 
which Plastow was walking when last seen alive, a 
few minutes before the collision. There was 
sufficient evidence that Plastow's death resulted 
from culpable negligence on the part of the 
prisoner. Por the defence it was suggested that 
the deceased was under the influence of liquor, 
and had by his own negligence contributed to the 
injury, which was the cause of death. Evidence 
tendered to establish this defence was objected to 
by the Crown Prosecutor, but admitted as being 
relevant to the question of the degree of the 
prisoner's negligence, the learned Judge stating 
that he would put a specific question to the jury 
as to the existence of contributory negligence, of 
which there was some slight evidence. Two ques- 
tions were accordingly put to the jury : — 1. Was 
Plastow's death caused by the culpable negligence 
of the prisoner? 2. Was there contributory 
negligence on Plastow *s part? both of which 
questions they answered in the affirmative. It 
was contended by the prisoner's counsel that these 
findings amounted to a verdict of not guilty, but 
Griffith, C.J., directed the jury, following the 
cases of B. v. Swindall, 2 C. & K, 280; B. v. 
Hutchinson, 9 Cox, 555 ; B. v. Jones, 11 Cox, 544 ; 
and B. v. Kew, 12 Cox, 355, that upon the find- 
ings they should find the prisoner guilty, which 
they accordingly did. At the request of the 
prisoner's counsel he reserved for the opinion of 
the Supreme Court the question whether he ought 
to have directed the jury to find a verdict of not 
guilty. The question for the Court was whether 
he was right in directing the jury that on the 



facts as found by them the prisoner was guilty of 
manslaughter, or whether he ought to have 
directed a verdict of not guilty. His Honour 
sentenced the prisoner to four months* imprison- 
ment in Brisbane Gtkol, but suspended the execu- 
tion of the sentence under The Offenders* Proba- 
tion Act of 1886, and prisoner had been discharged 
from custody upon recognisances under the pro- 
visions of that Act. 

Sydee, for the prisoner, cited Beven on Negli* 
gence, 128 ; B. v Birchall, 4 F. A F., 1087 ; B. 
V. Hutchinson, 9 Cox, 555 ; B, v. Mastin, 6 C A P., 
396. 

Bower, for the Crown, was not called upon. 

Chubb, J.: In this case the prisoner was 
charged with the manslaughter of one Plastow, 
and the manslaughter was alleged and proved to 
have been caused by the culpable negligence of 
the prisoner. Two questions were put to the jury 
on the point raised by the prisoner*s counsel as to 
whether contributory negligence would be a 
defence to a charge of manslaughter by negligence. 
The jury in answering the first question found 
that the deceased's death was caused by the 
culpable negligence of the prisoner. That would 
be sufficient, if it stood by itself, to support the 
case for the Crown. The second question asked 
was whether there was contributory negligence on 
Plastow *s part. The difficulty which might 
perhaps have arisen on that question has been 
disposed of by the admission made by Mr. Sydes, 
that this question was to be understood to mean, 
and was so put to the jury — was it possible by the 
exercise of reasonable care for the decased to have 
got out of the way? If the jury had answered 
the question in that form affirmatively it would 
not have been an answer. It would not be an 
answer in a civil case, and it certainly would not 
be an answer in a criminal case. A definition of 
contributory negligence will be found in Smith on 
the Law of Negligence, at page 227 — " Contribu- 
tory negligence in law is that sort of negligence 
which, being a cause of injury, is of such a 
character that the defendant could not avoid the 
effects of it " Then he goes on to say, " When 
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the plaintiff has proved, according to his evidence, 
that the act of the defendant has caused the 
injury of which he complains, the defendant in 
his turn may prove that the plaintiff, by his own 
act, contributed to cause the injury, and that the 
plaintiff might by the exercise of ordinary care 
have avoided the consequences of the defendant's 
negligence. But such proof is not of itself suflS- 
cient to destroy the plaintiff's claim, and the 
defendant must go further and show that the 
plaintiff's negligence was of such a character that 
the exercise of ordinary care upon the defendant's 
part would not have prevented the plaintiff's 
negligent act from causing the injury — that is the 
sort of negligence which the law calls 'contributory 
negligence.^" Now, in the case stated by the 
learued Chief Justice, it was stated that there was 
sufficient evidence that Plastow's death resulted 
from culpable negligence on the part of the 
prisoner. His Honour further said there was 
some slight evidence as to the existence of contri- 
butory negligence. That must be understood to 
mean some slight evidence that jx^ssibly deceased 
might have got out of the way. As I have said 
before, that would not be an answer in a civil 
action, and it could not be taken to be an answer 
to an information for causing the death by negli- 
gence of a fellow-creature. It is possible, though 
I do not decide it now, that the defendant would 
have been entitled to acquittal if he could have 
shown that he could not have got out of the way 
by the exercise of reasonable care, but on the case 
as it stands I think the conviction was right, and 
that the judgment ought to be affirmed. 

Beal, J. : I am of the same opinion. I think 
that although it may be that the contributory 
negligence which would free a man from civil 
liability would also free him from criminal liability, 
that would be merely a coincidence. It would 
not free a man from criminal liability simply 
because it freed him from civil liability. In all 
the criminal cases cited by Mr. Sydes, except one, 
the defence would not give protection in the Civil 
Court. In the present case it was manifest that 
it was the negligence of the prisoner that caused 



the injury, not the subsequent act of negligencf 
on the part of the deceased — as in the case of i 
man stopping in front of a runaway engine. The 
injury there would be due to the negligence of th* 
deceased, because he would know that it was r-ir 
of the power of the engine-driver to stop ik ; 
engine, and still deliberately stopped in front c^ 
the engine. In that case the jury would answri 
** no " to the question, was the injury caused '^7 
the culpable negligence of the driver ? The l-ost 
test seems to be, was the injury or death caQ«ei 
by the culpable negligence of the prisoner. If t 
were, it seems to me that the liability woulH U 
there. It seems to me also, as has been pointed 
out by Mr. Justice Chubb, that, looking at the 
definition that has been given in civil cases, xat 
circumstances of this particular case were ?Ti?3 
that there would be no relief from civil liabiliTi. 
All that was alleged in this case was that tbe 
deceased, had he been vigilant or had he b<*t' 
watchful, would have been able to see sometkir? 
which would have enabled him to get out of rbe 
way ; but, as I understood counsel, it was proTeil 
and it was relied on. to show that deceased wl« 
negligent, that he was in the habit of wa1ki>f 
looking down, and it was also alleged that be "sa 
in a state which would preclude him from exen^- 
ing that observation. That being so, it is perfeciy 
clear that the second part of the definition wiib 
regard to civil liability would not have been 
applied to that. It might be that he was guiitj 
of negligence in placing himself in that state, but 
that was not an act of negligence causing death or 
injury whatsoever had prisoner taken ordinan 
care. So that even if the definition of negligenoi? 
which would involve criminal liability is to be 
taken to be precisely the same as that whioli 
involves civil liability, there would still be norelk^ 
of liability in this case, and the convictiou w^ouM 
have to be affirmed. Of course I do not saj 
whether it is or is not the same. It seems to mt 
that if it is the same it is only a coincidence, and 
criminal liability is not to be measured by the civil 
liability, although it might possibly be that the t^o 
ran precisely in the same lines on some occasions. 
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GrBiTTiTH, C.J. : I am of the aame opinion. 
An attempt was made at the trial to set up that 
the roles relating to civil actions for negligence 
applied to a prosecation for manslaughter. In 
deciding, as I did, I followed the authorities, 
which, with one exception, and that only the 
dictum of a very loomed Judge, were all to the 
contrary. I am of opinion that the principles 
which would excuse the defendant in an action 
for negligence are not the principles which should 
apply in considering whether the prisoner was 
guilty of manslaughter. I entirely agree with 
Mr. Justice Real, that, though it might sometimes 
happen that a man would be free from both 
criminal and civil liability, it by no means follows 
that he would be fme from criminal liability because 
he was free from civil responsibility. I am of 
opinion that the question of contributory negli- 
gence was entirely irrelevant, and that the real 
question to be tried by the jury was — was the 
death caused by the culpable negligence of the 
prisoner? In considering that, I thought that 
the evidence relied upon as showing contributory 
negligence was admissible, though irrelevant as 
raising a substantive defence in respect of negli- 
gence. I think that that is perhaps not the best 
term to be used, but I used it as the term employed 
in the case^ cited. I think a better word might 
be used, if it were necessary to leave the question 
to the jury, but apparently it was not necessary 
to do so. The conviction will be afSrmed. 
Solicitor: J. B. Price. 



CIVIL COURT. 



Habdiwo, J. : 1 8th April, 1894. 

BBmSH Aim AUBTBAXASIAJr TBUST AHD LOAIT 
CO. V. BOITTH QUEEKBLAJm PABTOBA.TE CO. 

Mortgage — Default — Foreclosure — Real Property 
Act — Regietration . 

On a motion for judgment for forecloaure in default of the 
payment of money secnred by a mortgage of lands 
under The Real Property Aet^tk declaration will not 
be made that, in case of default in payment within 



a certain time of the amount certified by the Regis- 
trar, the plaintiff is entitled to be registered as pro- 
prietor of the mortgaged lands. 

Motion for judgment by default under O. 
XXIX, r. 10, no statement of defence having been 
delivered. The plaintiff company was mortgagee 
of certain lands under The Real Property Act. 
The defendant had made default in payment of 
the principal and interest due, and the plaintiff 
issued a writ for foreclosure 

The plaintiff, in the statement of claim, asked 
for an account, and on default in payment within 
one month from the date of the Registrar's certi- 
ficate for an order for foreclosure, and for a 
declaration that in case of default the plaintiff 
was entitled to be registered as proprietor of an 
estate in fee simple in the said lands. 

Scott y for defendant, did not oppose the applica- 
tion, but stated that it had been admitted between 
the parties that the defendant company was being 
wound up voluntarily in England, and submitted 
one month was too short for payment, and asked 
for the period to be made six months at least. 

Shandy for the plaintiff, in support of the motion 
submitted that payment should be ordered within 
one month from the Registrar's certificate. 

Habding, J. : The order will be judgment for 
the plaintiff for an account, payment within six 
months from the Registrar's certificate ; in default, 
foreclosure according to paragraphs 1 and 2 of the 
prayer of the claim, but I will not declare that in 
case of default the plaintiff is entitled to be registered 
as proprietor of the lands. By our Real Property 
Act provision is made for the appointment of a 
Registrar of Titles and a Master of Titles, and the 
Registrar of Titles is the person to deal with 
questions of registration. If he will not decide 
the matter, or decides it wrongly, then the Court 
can be appealed to. That matter is not before me 
at present. 

Solicitors for plaintiff: RUthning Sf Jeneen. 

Solicitors for defendant: Hart^ Flower Sf 
Drury. 
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GaiFFiTH, C.J. : loth, 17th May, 1894. 

STANLEY V. WISEMAN. 

Mort^i$^e — Transfer — Real Property Act of 1861 
(25 Vic, No. 14), s. 68 — Covenant — Indent- 
ttity — Form of judgment. 

The putcbaser of land, subject to a bill of mortgage, 
rtgiatered under The Real Property Act, is by s. 68 
of The Real Property Act of 1861 under an implied 
coN^enant to indemnify the mortgagor against claims 
for interest by the mortgagee, and a declaration 
for indemnity, and an order for payment of the 
amounts claimed will be made against the transferee, 
although no money has been paid by the mortgagor, 
or by another person jointly and severally liable 
tmiler the mortgage. 

FortD of judgment in such case. 

Action for damages for breach of covenant to 
pay interest, and to indemnify the plaintiff against 
the payment of interest. 

The plaintiff and his brother, F. D. G. Stanley, 
being registered under The Real Property Acts as 
proprietors of an estate in fee simple as tenants 
in common free from encumbrance in certain 
piecfs of land in Adelaide Street, Brisbane, 
mortgfiged the lands to the Queensland Invest- 
mojit and Land Mortgage Company for £14,800 
for five years at ten per cent per annum, interest 
payable quarterly with joint and several covenants. 
The plaintiff sold his equity of redemption in the 
lands* mortgaged to the defendant, Solomon Wise- 
man, for £2,500, executed a memorandum of 
tratisfer in his favour, and the transfer was regis- 
tered. The defendant and F. D. G. Stanley thus 
bec;ime tenants in common in the lands subject to 
the mortgage. The plaintiff and F. D. G-. Stanley 
having made default in payment of the interest 
due, the Queensland I. and L. M. Co. sued and 
obtained judgment against the plaintiff and F. D. 
G, Stanley for £1,526 Is. lOd. and costs to be 
taxed. Further defaults were made in payment 
of the interest amounting to £740. The said 
F. 1). 0-. Stanley did not pay the interest due; 
and the plaintiff requested the defendant to pay 
the said sums of money, and to indemnify and 
hold him harmless from the payment thereof, but 
the defendant refused and neglected so to do. 

The plaintiff claimed (1) (a) £2,500 damages for 



breach of covenant ; (Jb) In the alternatife a decla- 
ration that the defendant is liable to pay to the 
plaintiff all demands which have been made upon 
him in respect of interest, costs, and expend 
under the mortgage, and in every respect of the 
said action which have not been paid by the pbiin- 
tiff, the plaintiff undertaking to pay to the said 
company so much as is due to it. (2) A declara- 
tion that the defendant is liable to indemnify the 
plaintiff against all demands for principal ani 
interest, and against all liability under the said 
mortgage. (3) That an account may be taken of 
what, having regard to such declarations as the 
Court may make, is due to the plaintiff, and that 
the defendant may be ordered to pay the same to 
the plaintiff. (4) That the defendant may be 
ordered to give a good and effectual indemnity to 
the plaintiff in respect of the said mortgaere t. 
indemnify the plaintiff from and against al^ 
demands which may hereafter be made on tk 
plaintiff, or which he shall incur or sustain ii 
respect of the said mortgage. 

The defendant traversed the allegations in the 
statement of claim, and pleaded that the memo- 
randum of transfer was executed and registered 
without his authority, knowledge, or consent 

Lilley and Scott for the plaintiff. Byrne*. A G. 
and Shand for defendant. 

Lilley, in opening, referred to sec. 68 of Tif 
Ren I Property Act of 1861. 

Griffith, C.J., pointed out that whatever 
might be the findings of the jury, as the register 
was not impugned, the plaintiff would be entitled 
to judgment. The defendant was the registered 
proprietor, and registration made the coreuaiit. 
There was no counter claim. 

Byrnes, A.G. : The register is only prima fncif 
evidence. [Griffith, C.J.: That is not mynev.. 
We can shew equities. Our contention is that 
we are on the register by mistake. 1 will ask for 
leave to amend by adding a counter claim ioi 
rectification of the register on the ground of nus- 
take, and to have the transfer taken off the 
register; in the alternative that the transfer was 
by way of security only. 



1894. 



THE QUEENSLAND LAW JODRNA.L. 



85 



Lilley objected, and contended that an action 
mi^ht lie against the person registering the 
transfer, not agiunst the plaintiff. 

The amendment was allowed. 

The defendant's counsel afterwards admitted 
for the purposes of the action that the defendant 
was de facto registered under The Rial Property 
Actt^ transferee of the land in question. 

Lilley moTed for judgment for the relief claimed, 
and cited Seton on Decreet, 4»th Edit , 1878 ; 5th 
Edit, 1964; Lloyd V. Bimmack, 7 Ch.D , 398; 
Rughes'ffalleft Y. Indian Mammoth Co., 22 
Ch.D, 561; Hobbs V. Wayei, 86 Ch.D., 256; 
Brulgman v. Daw, 40 W.R., 253; Lindleys 
Parinenhip; 5th Edit., 374. The plaintiff will 
undertake that the money will be paid to the 
mortgagees, and asks for leave to apply. 

Byrnes, A.G. : The only judgment that can be 
given is the second part of the prayer. The order 
in Lloifd V. Ditnmaek differs from the judgment. 
There should not be a hard and fast order to pay 
the amounts mentioned. F. D. G Stanley might 
paj. 

Geippith, C.J.: Since WoUnershaugen v. 

Mliek (1893), 2 Ch., 514, there is no doubt an 

order can be made before any payment has taken 

place. The only question is as to the form of relief. 

I could order the money to be paid into Court. I 

cannot make an order to the prejudice of the 

mortgagees in their absence. 

CAT. 

Grippith. C.J., delivered judgment. The facts 
being no longer in dispute, the only question is as 
to the form of relief to which the plaintiff is 
entitled. The covenant implied by virtue of sec. 
68 of The Real Property Act of 1861 on the part 
of the defendant as transferee of the equity of 
J^emption of the land is that he will pay the 
interest secured by the bill of mortgage after the 
^te, and at the times therein mentioned, and will 
indemnify and keep harmless the plaintiff as 
transferor from and against the principal sum 
secured by the bill of mortgage, and from and 
gainst all liability in respect of any of the 
covenants therein contained, or. by the Act 



declared to be implied on the part of the trans- 
feror. The damages recoverable at common law 
for breach of a covenant in these terms would be 
the full amount of the instalment of interest or 
principal not paid at the date mentioned in the 
bill of mortgage (Penny v. Fox, 8 B. and C, 14 ; 
Loogemore v. Radford, 9 M. and W., 657), just as 
in action H for detinue of title deeds the damages 
are the full value of the estate, which, however, 
are reduced to a nominal amount on return of the 
deeds It is manifest, however, that all the 
plaintiff is really entitled to is an indemnity. 
And the defendant is entitled to have any amount 
paid by him applied in (\ischarge of the plaintiff's 
liability to the mortgagees, and so in discharge 
pro tanto of the burden on the land which the 
defendant has bought. It appears that in some 
cases of actions for an indemnity the Court has 
contented itself with making a declaration of the 
plaintiff's rights. In other cases orders have been 
made for payment by the defendant to the plaintiff 
of the amount in respect of which the indemnity 
is claimed, with or without an undertaking by the 
plaintiff to apply it in payment to the creditor. 
All the cases on the subject are reviewed by 
Wright, J., in Wolmershausen v. Qullick (1893), 
2 Ch., 514. I have not, however, been able to 
find any case exactly analogous to the present, or 
aiiy in which the defendant's right to, and need 
of, protection was distinctly submitted to the con- 
sideration of the Court and insisted on, as in this 
;case. I think that a judgment merely declaring 
the plaintiff's rights would in many cases be 
incomplete. I think also that, in a case where, 
like the present, the debt is charged on land 
belonging to the defendant, an order for payment 
to the plaintiff simpliciter would be inadequate to 
protect the defendant. Both parties insist that 
the judgment of the Court shall give them all to 
which they are entitled. I think that I can pro- 
nounce such a judgment by following the analogy 
of the common law practice in actions for detinue 
of title deeds. The whole question of the 
defendant's liability to indemnify the plaintiff 
having been raised, I see no difficulty in dealing 
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in this action with the plaintiff's right to indem- 
nity in respect of future payments as well as those 
now due. But I think the best way of dealing 
with that part of the case will be by reserving 
further consideration of the action. The parties 
have agreed to ^x thirty days as the time to be 
limited in the judgment during which the defen- 
dant may discharge the plaintiff's debt to the 
mortgagees. The judgment of the Court is: — 1. 
Declare that the plaintiff is entitled to be indem- 
nified by the defendant against any liability which 
the plaintiff has already incurred or may hereafter 
incur in respect of the covenants contained in the 
bills of mortgage in the pleadings mentioned. 2. 
Order that the defendant do pay to the plaintiff 
the amounts of the instalments of interest accrued 
due by the plaintiff under the covenants before 
judgment, namely, £1620 5s. lOd. and £740, and 
interest, if any, due thereon, the plaintiff under- 
taking to apply the same forthwith in payment to 
the mortgagees in the pleadings mentioned. But 
the execution of this part of the judgment is to be 
suspended for thirty days, and if within that time 
the defendant produces to the plaintiff or his 
solicitors a receipt in full or other suflBcient 
discharge from the mortgagees for such instal- 
ments and interest, if any, due thereon all pro- 
ceedings upon this part of the judgment are to be 
stayed 3. Defendant to pay the costs of the 
action. 4. Reserve further consideration. Liberty 
to apply. 

Solicitors for plaintiff : Maepkerson ^ Rez. 

Solicitor tor defendant : J. F. Fitzgerald, 



HOLLAND V, HABTFOBD. 



Oemetery Act, 1865 {29 Vic, No, 15), s, SG^Dis- 
turban ce— Costs, 

A conviction against a person for creating a disturbance 
during a funeral service was quashed, as the infor- 
mation did not state that the disturbance was un(fully 
committed. 

Costs were given against a trustee of the cemetery who 
laid the information, as he failed to prevent the pro- 
ceedings on appeal, although he knew they were 
improperly instituted. 



Motion to quash a conviction against W. H. 
Hartford in the Police Court at Mitchell, under 
sec. 86 of The Cemetery Act, 1865, on a charge of 
''creating a disturbance by fighting during & 
funeral service was being conducted," on the 
ground that the words " wilfully and unlawfully " 
were not used in the charge. 

The information was laid by Mr. Holland as 
secretary to the trustees of the Mitchell Cemetery, 
and heai*d before the local bench of magistrates. 
They found Hartford guilty, and imposed a fine of 
£5 upon him, with the option of one month's im- 
prisonment. The evidence given at the hearing 
was conflicting as to the exact 4)ertod of the 
funeral proceedings at which the 'disturbance 
occurred, and as to how it originated. It appeared, 
however, that the coffin of the deceased had been 
lowered into the grave, and Hartford was engaged 
in filling in the earth Carrying out the order of 
his superior, Hartford went to an adjoining grave 
and took away some of the loose earth to finish oi! 
the grave he was attending to. Some words then 
passed between him. and another gravedigger, 
some strong language being used, and acme blows 
struck. In the course of the evidence it was 
stated that part of the disturbance took place 
while Hartford was standing in the grave, but 
that was denied by other witnesses. 

Luhin moved the order absolute, and submitted 
the omission of the words was fatal. Carpenter 
V. Mason, 12 A. & £11., 620; R, v. Bent, 1 Den., 
C.C, 157. Costs were asked against the com- 
plainant, on the ground that it was pointed out 
to him that the proceedings were improperly 
instituted, and he took no steps to prevent the 
cost of ap|>ealing to the Full Court. 

Griffith, C.J. : The Court is of opinion that 
the omission of the word wilful is fatal to the 
conviction. I am reluctant to give costs against 
a trustee discharging what he considered a public 
duty. If that were done people would hesitate 
to take such positions. But my brothers think 
that the rule should be made absolute with costs, 
and 1 do not dissent from them. 

Habdinq, J., concurred. 
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Keal, J. : I am of the same opinion under the 
circumstanoeii of the case. An effort to Rtop costs 
should have been made in the earlier proceedings. 
If the respondent had consented to the order even 
with costs, probably we should not have been 
entitled to give costs against him, but I think 
there should be some means of preventing the 
coBt of litigation keeping up. The respondent 
having done nothing, it is only natural that he 
should pay the costs. 

Gbipfith, C.J. : Those are the circumstances 
which induce me to concur in the costs being 
givea against him. 

Solicitors : Morrit Sf Heiner, 



MAY SITTINGS OF THE FULL COURT. 
ii?« A. 8. LTLLKr, A SOLICITOR. 

Solicitor — Actual practice — Supreme Court Act of 
1867 (31 Vic, No, 28), «. 40, 

Three years' actual practice is a condition precedent to the 
right of a solicitor to be examined under sec. 40 of 
The Supreme Court Act of 1867. 

A Bolicitor who acts as managing clerk for another 
lolicitor is not in actual practice. 

Application for an order on the Board of 
Examiners for barristers to examine Arthur 8. 
Lilley, solicitor, under sec. 40 of The Supreme 
Court Act of 1867. 

The Board had stated that they required proof 
that the applicant had been in actual practice for 
three years. 

Keal, J., held that three years' actual practice 
was a condition precedent to the right of examina- 
tion, and that the Board were entitled to be 
satisfied as to the period, but intimated that if the 
Board refused to examine the applicant after such 
proof, and a question should arise as to what con- 
stituted actual practice, he would refer the matter 
to the Pull Court. 

It appeared from affidavits that the applicant 
had been practising on his own account, and had 
Also acted as managing clerk to Messieurs Lilley 
&Qd 0*SttlliTan since his admission. 

The question was referred to the full Court. 



Lilley and Maegregor for the applicant. Gore 
Jonee for the Board. 

Gbijfith, C.J.: The 40th section of The 
Supreme Court Act of 1867 provides that, " Any 
attorney, solicitor, or proctor of good repute in his 
profession having been three years in actual 
practice in Great Britain or the colony, who shall 
pass the examination in classics or mathematics 
prescribed for persons seeking admission to the 
Bar, or who shall have a certificate of honour, or 
other academical distinction in classics, mathe- 
matics or law, from any university or college 
within the British Dominions, may upon motion in 
open Court be called and admitted a barrister-at- 
law.'* This application was made on behalf of 
Mr. A. 8. Lilley, who was admitted on 6th May, 
1890, and since that time up to the 24th April has 
been practising on his own account as a solicitor 
for a period of two years and sixteen days. He 
had also been engaged as managing clerk for a 
firm of practising solicitors for a further period of 
one year and eighty-six days, and it was claimed 
that he was entitled to add that period to the 
period of two years and sixteen days, so as to 
make up the period of three years during which 
he htid been in actual practice. The Board of 
Examiners doubted whether employment as a 
managing clerk meant actual practice within the 
meaning of the Act. Mr. Gk)re Jones, who 
appeared for the Board, said that they could not 
see any practical difference between the position 
of a solicitor employed as a managing clerk 
before he was admitted, and his position as a 
managing clerk after he was admitted. Now, 
the term practising solicitor is a well-known term. 
It is used in England with reference to annual 
certificates which have to be taken out every year 
on payment of a fee before a solicitor is allowed to 
practise — to carry on his business. The term is 
also used, and has been used for a very long time, 
with reference to solicitors to whom clerks are 
articled for the purpose of themselves being 
admitted as solicitors. In both these connections 
the term is used in the sense of attorneys, or as 
solicitors, as they are now more commonly called, 
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wbo are earrjiug on business as masters on their 
own account. Only such solicitors can have 
clerks articled to them with any efFei't, and only 
such solicitors are required to take out annual 
certificates in Great Britain. The section was 
firwt passed in 1861, at which time I think the 
meaning of the term practising solicitor was well 
known. The words used in the Act are "in 
actual practice." That in my opinion does not 
mean merely nominal, not real practice, such as 
that of a man who merely has his name on a door, 
and is not there, and is not carrying on business. 
That would not be ''actual practice." Such 
was the case which occurred in this Court some 
years ago, where a gentleman who lived and 
carried on business him^^elf in Toowoomba had an 
agency, or what was called an agency in Brisbane, 
which was managed by a gentleman under articles 
to him. In that case the Court held that the 
managing clerk had not served under articles to a 
solicitor practising in Brisbane, and refused to 
admit him. The words might be taken as intended 
to emphasize the necessity for the actual carrying 
on of the business or profession of a solicitor as 
distinguished from merely having a name on a 
doi^T or the nominal carrying on of business. 1 
am of opinion that the term should be construed in 
that sense, and understood in the ordinary sense of 
practising as a solicitor — carrying on the profes- 
sion of a solicitor as a master on his own account. 
In the pres?ent case, Mr. Lilley has not been 
carrying on business in that sense for three years 
before presenting this petition, and on that gn^und 
it appears to me that the decision of the Board in 
rv^fusing to examine him is right. In the course 
of the argument it was said that it is the practice of 
clerks who are s<»licitors to act as solicitors 
ostensibly on their own account, and in particular 
to sign diH*uments taken to the Real Property 
Office for registration on l>ehalf of the Si^lioitor 
on whiv^ U»half thry act. If that is so, the 
practice entails some dangi»r. A gentleman ad- 
mitteil as a s^dicilor, but who is a clerk to 
another solicitor, can only sign as si»licitor for a 
client by the express authority of the client. If a 



client employs a solicitor for himself, be doe.^ nut 
give an implied authority to another pemm 
employed by the solicitor to sign as his solicitt^ 
on his behalf, and any managing clerk who doe* 
that incurs very serious risk. If there is any 
such practice it would be well for the profession 
to consider the matter. For the reasons I hare 
given, I think the petition must fail, and that n • 
order should be made upon it. 

Harding and Reax, JJ., concurred. 

At the next Full Court an appeal was heani 
from the decision of Real, J., as to the right to 
be examined, although the applicant had not been 
in actual practice three years. 

Harding, J.: The use of the words "s^hill 
pass " in the section points to a future act after 
the applicant has been three years in actual 
practice. As to the provision with regard to hav- 
ing a certificate, it applies to a person who, after 
the expiration of three years, has such a certificate 
of academical distinction. I have struggled mucli 
to read this case through the statute, becauj?e I 
think the tendency of the present day is very much 
to ease down difficulties. That seems to be the 
meaning of present Acts of Parliament. In hct 
we had an example the other day of an attempt 
before the Legislature to simply make election to 
Parliament a qualification for practdsing at tlw 
Bar before the Court. Therefore I Uke it that 
legislation should be so construed as intended to 
lower the status of knowledge, but even to carry 
out what seems to be the intention of the Legis- 
lative in view of the language they have used, 1 
find 1 citunot do so, and 1 am driven to hold that 
this appeal must be refused. 

CooPKR and Chubb, J J., concurred. 

THE QUEEN* r. ELr.CTORAL JUSTICKS OF TOOMBUL. 

A£aHJamu9—£lrc'ioHS Act of IS85 (49 Vic. So- 
13). «. 6, ^5, 3L 33— Elections Act of 1892 
(3^ Vic So. r), 9. 3 — Form of claim— 
Sif^cicHc^ o/ description of place of abode- 
Cost* against Crown. 

In a form of claim to be registered as an elector, the pl^*^ 
oi alKKle, ivquireil to be specified by sec 3 of Thi 
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mectioM Ad qflSBf, wm deMribed as *'Ori«l Roftd, 

HendnL" At the Qaarterly R^utration Court the 

claimant did not appear, and a letter poeted to the 

chumant by the Electoral Registrar to that address 

was delivered there on the day after posting. Some 

of the jostioes also had local knowledge of the district. 

There were only two houses-in that road. The Court 

rejected the claim on the ground that the description 

of the abode did not enable it to be clearly and easily 

identified. 

Hdil, by Harding and Real, J J. (Griffith, C.J., dissetU- 

ing)j that the description was sufficient, and a writ 

of mandamus was granted to place the claimant's 

name on the roli Costs were given against the 

justices, as the Crown solicitor had instructed counsel 

to appear on their behalf to shew cause. 

EuLS nUi for a mandamus calling upon G-. P. 

M. Murray, P.M., and S. Unwin and George 

Jiobert, J J. P., to show cause why the name of 

Robert Messenger should not be placed on the 

electoral roll for the electoral district of Toombul. 

At the quarterly meeting of the Electoral 

Registration Court, held on 8rd April, for that 

district, Messenger's claim to be registered was 

rejected, on the ground that the description he 

gave of his place of abode was not such as to 

eo&ble him to be easily and clearly identified. 

Messenger described himself as a jockey living in 

Oriel Koad, Hendra. 

The grounds on which the rule was asked for 
were: — That the particulars of the qualifications 
mentioned in the claim were sufficiently described ; 
that the justices did not adjudicate on the claim 
of Messenger; that no notice was sent by the 
Electoral Begistrar requiring him to attend to 
prove his qualifications ; that the Electoral Regis- 
trar did not make full and careful inquiries as to 
His qualifications. 

Sydesy for the applicant, moved the rule 
absolute, and stated that there were only two 
houses in what was called Oriel Eoad, Hendra. 
Messenger did not appear at the Electoral Court, 
and he had no opportunity of making good his 
qualifications. The Electoral Registrar stated that 
he had no reason to doubt that the applicant had 
the necessary qualification, but the Electoral 
Court rejected the claim. 

Rkil, J.: If that is the law, it seems to me 
that it is specially designed to disfranchise people. 



Obippith, C.J. : I should like to hear argument 
before expressing so strong an opinion as that. 

Rkal, J.: I have no hesitation in expressing 
the opinion if that is the law. If that is the law 
I can see no other object, but I should be loth to 
believe that it is the law before seeing the 
sections. 

Feez, for the respondents, read the affidavit of 
Mr. Murray, giving the circumstances under 
which the claim was rejected. The claim was 
rejected because it did not give such a description 
of the applicant's place of abode to enable it to be 
^* easily and clearly identified." The Electoral 
Registrar's duty was to inquire whether the 
applicant had the proper qualifications, not to 
inquire whether he had made out a proper claim 
to be registered in respect of his qualifications. 
[Griffith, C.J. : The first point seems to me to 
be whether the magistrates can apply their local 
knowledge.] It is submitted that the magistrates 
could, and in exercising it they determined that 
the description given was not sufficient to enable 
the place of abode to be easily and clearly iden- 
tified. Sections 28 and SS oi The JSleciiant Aet 
of 1885, and section 4 of The ElectionB Act of 
1892 were cited, and re Bulcock, I Q.L.J., p. 97, 
and Barlow v. Mumford, L.R , 2 C P., p. 81. The 
words are stronger than the provisions affecting 
residence under The BilU of Sale Ad, [ Rbax, J. : 
The only object of the section seems to be to 
find the man.] The question of the sufficiency of 
residence is one of fact, and the Court would not 
interfere with decisions of the justices. 

Real, J., referred to Briggn v. JBom, L.R., 8 
Q.B., 268. 

Sydei, in reply, submitted that the object of the 
Act was to confer the franchise upon certain 
people in the colony of Queensland, but the 
recpondent's contention was that its object wa« 
rather to have a form filled in than to give a man 
the franchise. [Q-biffith, C.J.: I take it that 
the object is to secure that every man entitled to 
the franchise shall get it, and no man not entitled 
shall get it without opportunity being given to 
other people to object.] The claim was regular 
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on the face of it, and it was the duty of the magis- 
trates to allow it, and have it posted up for three 
months, so that inquiries might be made by the 
registrar perhaps or by persons who felt inclined 
to object. The claim was primd facie correct, 
and the Bench were in duty bound to pass it. 
Queen v. Monmouth, 5 L R., Q.B., p. 251. 

HiinnnrG, J. : The Chief Justice h&^ asked me 
to deliver judgment, and I will proceed to do so, 
but it will not be the unanimous judgment of the 
Court. It will be my own judgment in the case. 
This is a rule granted by me on the 18th April on 
the application of Mr. Sydes, on behalf of one 
Robert Messenger, calling upon Mr. Murray, 
P.M., and two other magistrates named Robert 
and Unwin, resident in the electoral district of 
Toombul, to show cause why a writ of mandamus 
should not issue commanding them as such justices 
to cause the name of Messenger to be placed on 
the electoral roll for the electoral district of 
Toombul. In the altematire they were also 
called on to show cause why" a writ of mandamus 
should not issue commanding them to hear and 
determine an application by Messenger to have 
his name inserted in the electoral list of the 
electoral district of Toombul, as a person qualified 
to vote for the election of a member to be 
returned to the Legislative Assembly. The rule 
was granted on the grounds that the particulars 
of the qualifications mentioned in the claim were 
sufficiently described; that the magistrates did 
not adjudicate on the claim of Messenger; that 
no notice was sent by the Electoral Registrar 
requiring him to attend to prove his qualifications ; 
that the Electoral Registrar did not make full and 
careful enquiries as to his qualifications. I 
thought at the time that there was a primd facte 
case for granting the rule nisi, there being a 
question of considerable difficulty to be argued 
afterwards. Now, I have to consider whether the 
rule so granted should be made absolute. Taking 
the four grounds, I will take the first two as one, 
and the other two as the second ground. I will 
deal more particularly with the first. The Elec- 
tions Act of 1886, sec. 6, defines certain qualifica- 



tions, which I need not enimierate, as the qualifi- 
cations of a person entitled to be entered on tbe 
electoral roll of any district. Then there is a pan 
which relates to the preparation of the electoral 
rolls, and for that preparation a Registration 
Court is constituted, and it is in respect of sucb i 
Registration Court that this rule has been granted 
How these rolls are to be made up is contained in 
sections 28 and 33. Then comes section 31, which 
provides that it is for the clerk to produce the claims 
for registration at the Revision Court, and i 
declaration containing the claim is to be tske\i a 
primd facie evidence of the claim. If the cl^m is 
rejected by the Court, the chairman has to endorse 
on it the cause of the rejection, and the Electoral 
Ree:istrar has to forthwith transmit by post or 
otherwise a notice of the rejection and the caiL*e 
thereof, to the claimant. Now as to this particular 
claim, it comes under section 3 of The Electiw 
Act of 1892. That section provides that "i 
person claiming to have his name inserted in anj 
electoral roll may deliver his claim or send il by 
post to the proper Electoral Registrar for the 
district in the roll for which he claims to haTe his 
name inserted. The claim must be in the follow- 
ing form or to the like effect, and must set forth 
in the form of answers to the questions contained 
in it sufficient facts to show that the claimants 
entitled to be registered." Then followed the 
form and the questions—" 1. What is your Chris- 
tian name and surname? 2. What is your ager 
3. What is your occupation? 4. What is your 
place of abode?*' &c. It further enacted that 
" the claimant must give such a description of ^ 
place of abode as will enable it to be easily and 
clearly identified." Now, going back to ^ 
Elections Act of 1885, there is a form given there 
with a column for the Christian and Bumames, 
and another for the place of residence ; »n<i ^^^ 
examples are given. One was " William Brown, 
Charlotte Street," and the other was " John Smitli, 
Ann Street, Fortitude Valley." That, I ^^^^ 
should be something of a guide as to what the 
Legislature thought was a proper answer to the 
question 4 in the third section of ^he Act < 
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^"^ow before I come to the particular facts the 
?ourt has to be formed. That Court — the Elec- 
ora] Segistration Court — ^had to adjudicate, 
^ben they come to adjudicate they have first of all 
find out what is the particular thing that they 
ATo to adjudicate upon. And what they have to 
^jadicate upon there is whether the answer giren 
question 4— What is your place of abode ? — 
8 BO answered that it is a description of the 
ocalitj of the place of abode which will enable it 
to be easily and clearly identified. Now upon 
tbat, before adjudication, there arises a question 
o! law with a question of fact behind it which 
might or might not arise. The justices of that 
Court are in the same position as a jury in this 
Court and a judge on this bench, but they exercise 
the function of Judge and jury together. Conse- 
quently they hare to ascertain for themselves the 
legal aspect of the question which they have to 
determine, and then, having got the legal aspect, 
they have to determine whether the facts bring it 
within that or not. 1 think they ascertain what 
the law of the case is, and that the answer to 
queation 4, coupled with the directions given for 
filling it up, which I have read, amounts to this : 
The claimant has to state his place of abode in 
snch a manner as will enable a person of reason- 
fthle and ordinary understanding to easily and 
clearly identify it, using the ordinary and usual 
steps taken by a reasonable person to identify 
anything. Now, that being the law as I consider 
It is, I will see what the facts are. A man named 
Messenger presented this claim which was before 
the Court. In answer to the question — what is 
your place of abode P he wrote " Oriel Road, 
Hendia.*' Looking at that address, I think that, 
P^mdfacie^ it is an address which is sufficient to 
enable a person of ordinary understanding— a 
'^Monable person — ^with ordinary precautions to 
»ind it If tjj^ magistrates had decided upon 
nothing more than the face of the document, I 
^ould say that they decided wrongly, but there 
^w evidence that they brought to bear their local 
Wledge, The applicant stated that he lived in 
"Oriel Bead,, Hendra" that Oriel £oad was only 



200 yards long, and that there were only two 
houses in it, in one of which he lived. Now the 
magistrates had brought into the question three- 
quarters of a mile of Oriel Boad, Hendra, beyond 
the 200 yards. As the statement of the claimant 
had stood uncontradicted, this extra distance found 
by the magistrates could not be taken into con- 
sideration. Thus there were two residences in 
which the claimant could be found, and I think 
that, if the magistrates brought evidence to bear, 
that that evidence was not sufficient to sustain the 
verdict that Oriel Boad, Hendra, did not properly 
describe the claimant's residence, even allowing 
him to reside in which of those houses he liked. 
As the facts turned out the magistrates having 
decided that it did not, it became the duty of the 
Electoral Registrar to post a letter to the claimant 
acquainting him with their decision. The officer 
posted the letter to the address ''Oriel Road, 
Hendra," and it reached the claimant on the 
following day. Consequently, I think that, if the 
magistrates decided as a matter of law on the face 
of the claim they decided wrongly, that if they 
did not decide on the face of the matter only they 
did so on the facts, and if they did so on the &cts 
the facts were contrary to the legal construction 
of the Act and of the law^ and consequently 
mandamuM must be granted. Whether or not the 
mandamu9 must be granted on the second ground 
it is unnecessary for me to decide, but the inclina- 
tion of my opinion is that it would go on that 
ground, but I do not give an absolute opinion. 
The practice of the Court, when magistrates 
appear, has been for a number of years when a 
rule is issued and the magistrates are protected at 
the Bar by the Crown, to deal with the Crown' 
as an ordinary individual, and make them pay 
costs for learning the law. There was an old 
idea, which we exploded years ago, that it was 
for the good of the country that the Crown 
should be taught the law, and that, therefore, they 
should never have to pay costs. They now have 
to pay costs in the same way that other individuals 
have to do. In this case costs were not asked 
against the magistrates, but the magistrates, 
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haying oome at the expense of the Crown, in mj 
opinion, if the rule is made absolute, it should be 
made absolute with costs. That is merely my 
decision. 

BsAX, J.: I am of the same opinion for the 
same reasons. 

GaiFPiTH, C.J. : I regret that in this case 1 am 
unable to agree with my brothers on the bench. 
It is quite possible that Bobert Messenger is an 
aggriered person ; that he is entitled to regis- 
tration as an elector of Toombul; and that 
the justices would hare done wisely if they had 
entered his name on the electoral list; but this 
Court does not sit as a general Court of appeal 
from justices. It only corrects their proceedings 
when they commit mistakes of a certain kind. If 
ihej have a case properly before them for adjudi- 
cation, and they decline on erroneous grounds to 
entertain it, then the Court will compel them to 
do so by mandamus. The question therefore in 
this case is whether the justices of the Begistration 
Court for the electoral district of Toombul impro- 
perly declined to entertain Messenger's application. 
I will refer briefly to the statutes relating to 
the matter. The Elections Act of 1885 followed 
an earlier Act of 1879. It provides for holding 
Quarterly Begistration Courts, and it required that 
claims to registration should be made in a certain 
form-^the form prescribed by sec. 80 of the Act. 
Sec. 81 requires the Electoral Begistrar to produce 
the claims at the next sitting of the Court, and 
provides that the declaration in the claim shall 
be taken as primd facie evidence of the qualifica- 
tion claimed. If the claim is rejected the 
chairman of the Court is to endorse the cause 
of the rejection upon it, and the Electoral 
Begistrar is to give notice of the rejection to 
the claimant. The 28th section appoints the days 
on which the Court is to sit for the purpose of 
adjudicating on claims to registration. Sec. 11 
provides that the Court shall consist of the 
justices of the peace resident in the electoral 
district, but that any Police Magistrate may act 
whether resident in the district or not. So that 
it appears that the Court is to be a local Court 



consisting of local justices. Their function i§ to 
adjudicate on claims, and they may reject claims. 
It is not contemplated by the Act that there 
should be any personal attendance of the cliumaDt 
or that he should receive any notice before \\i 
claim was rejected, but it is provided that he shall 
receive notice if his claim is rejected. The coune 
of proceedings has always been that the Electoral 
Begistrar hands in the claims that he has receWei 
and the Court goes through them. Those that 
appear not to be in accordance with the law they 
reject, and those which appear to be correct are 
passed, and the names of the claimants are put in 
the Quarterly List. Sec. 30 of the Act of 18S5 
provided a form of claim, which was a tabular 
form with columns for the particulars. That 
form was found to be unsatisfactory. I may 
observe that it was borrowed from an eariier Act 
The second column of that form was to contain 
the same particulars as the second column in the 
annual list, in which the name of the street only 
is given in the description of residence, without 
further description of the actual locality. In 1886 
the 30th section was repealed, and sec. 4 of I^ 
Act of 1886 was substituted for it. In 1892 that 
section was repealed, and sees. 8, 4, 5, and 6 of 1^ 
Act of 1892 were substituted for it. Sec, 3 pre- 
scribes the form of claim, and sets out the parts- 
culars which are to be furnished by the claimant 
The 10th section of The Act of 1892 imposw on 
the Electoral Registrar the duty of making full and 
careful inquiry with respect to the qualifications 
of persons who claim to have their names inserted 
in the electoral roll, and provides that if the 
Mectoral Begistrar upon inquiry has reaaon to 
believe that any claimant is not qualified to be 
registered as an elector he shall send him > 
notice requiring him to attend and prove hit 
qualification at the next Begistration Court, and 
informing him that if he fails to attend either in 
person or by agent to prove his qualification, 
the claim will be rejected. Qualification in that 
section I understand to mean one of those 
qualifications which are enumerated in the 6th 
section of The Act of 1886, one of which is 
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residence for six moaths in the district. I do 
not think that that means that if the claim is 
informal, and does not show a right to be regis- 
tered, the Segistrar is to give notice to the 
claimant to oome and prore that the facts are 
different from those stated in the claim, and that 
be is in fact entitled to hare his name placed on 
tke roll. I take it to mean that if on the face 
of the claim the claimant appears entitled to 
registration, but after inquiry the Eegistrar has 
reason to beliere that the claim is not true in fact* 
he is to give him notice to come and prore that 
it is true. That, howerer, is not a part of the 
sections which are to be read into the portion of 
The Aei of 1865 dealing with the procedure of 
the Begistration Court ; it is a substantive pro- 
vision. I think that that ground, which was one 
taken in support of the rule, fails. The other 
point appears to me a more difficult one. The 
claimant is reiquired (sec. 4) to gire in his claim 
such a description of the locality of his place of 
abode as will enable it to be easily and clearly 
identified — ^he must (sec. 8) describe the locality 
of bis place of residence so as to identify it. 
Now, whether a description of die knality of 
a place of abode ia such as to enable it to 
be easily and clearly identified must be a ques- 
tion of fact varying in oTOiy case. It may be 
that a description which does not fix the locality 
within twenty miles would be such as to enable 
it to be clearly identified. It may be that a 
description which would fix the locality within 
fifty yards would not be such as would enable 
it to be easily and dearly identified Not only 
does difficulty arise with regard to actual locality, 
but with respect to the person. If a man 
is carrying on a large business in a town it may 
be Tory easy to identify him if you merely mention 
the name of the street in which he is located, 
but if he is a groom or a labourer in the employ- 
ment ol aoikiebody who Utos in a certain street, 
the description of that man as living in that street 
might not be sufficient, although the same descrip- 
tion in the case of his master might be quite suffi- 
cient. It seems to me to be a matter of degree in 



erery case, depending not only on the locality but 
on the occupation of the man. Who is to be the 
judge of the question? The law requires this 
condition to be complied with, and unless it is 
complied with I think that the claimant is not 
entitled to have his claim considered, and that 
the justices ought to reject it. In this case they 
have rejected it; and the chairman of the magis- 
Urates (Mr. Murray) has said that they were of 
opinion that the claimant had not complied with 
this condition, and therefore they rejected his 
claim. It appears that two of the justices were 
residents in the district. I have already pointed 
out that the Act contemplated that claimants should 
not be in attendance. Written claims are to be 
placed before the Bench, and they have to either 
pass them or reject them. It appears to follow that 
Ihe jostioes are to use their local knowledge, and 
to do what is called taking judicial notice of the 
circumstances of the district with which they are 
dealing — s.0., to ascertain the facts for themselves 
without formal evidence. If that is so the justices 
must be taken to have known the locality — ^I do 
not mean that they should be taken to know 
every house in it, but to have a general know- 
ledge of the locality and the distribution of 
population in it. They used that knowledge, 
and they were of opinion that the description 
given in the present claim was not sufficient- 
to enable the locality of the place of abode 
to be easily and clearly identified. On that 
ground they declined to entertain the claim. In 
that sense they declined jurisdiction. Can this 
Court review their decision? I feel great diffi- 
culty in holding that we can review the decision of 
justices on a question of fact of that kind. 1 
do not know of any authority showing that this 
Court can review their finding. I know of many 
authorities to the contrary. One case is that of 
Tke Queen v. J J. qf Leieeeter, 15 Q.B., 671. If 
this was a question of fact for the justices to 
decide, I think that we have no power to 
review their decision. That is where I feel the 
difficulty. It may be that they decided wrongly ; 
it may be that if the matter were before us 
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we should deeide it otherwise, but if it wm for 
the justices to deeide, and they were at liberty to 
apply their local knowledge in deciding it, how can 
we, with merely the additional statement made by 
the applicant, say that the justices were wrong? 
Taking the whole of the circumstances of the case 
into consideration, howeyer, I am disposed to think 
that I should haye come to the same conclusion 
that they have done. That may be my ignorance— 
my local ignorance — ^but the justices are supposed 
to have local knowledge. For the reasons that 
I have giyen, I think that the Court can not 
grant a mandamm^ even if there were no 
doubt that the claimant is entitled to be on the 
roll. I think, therefore, that the rule ought to be 
discharged, but as my brother judges are of the 
contrary opinion it will be made absolute. 

Habdiko, J. : The rule will be made absolute 
with costs. 

0-BiFFiTH, G. J. : I wish to state with respect to 
costs, that, apart from the rest of my judgment, I 
think that no coats ought to be allowed, and that if 
the rule were discharged it should be without costs. 
Costs have nerer been giyen against justices when 
a writ of mandamut has been granted, unl^ they 
have been guilty of some misconduct, and to make 
them pay costs in this case merely because their 
counsel is instructed by the Crown Solicitor 
appears to me to be punishing the Crown for 
assisting the Court when not a &rthing*s addi- 
tional expense has been caused. 

Ksix, J. : My experience of the practice of the 
Court does not go as far as that of the learned 
Chief Justice, but so far as I know costs have 
always been.given when the parties appeared and 
argued, unless there are some exceptional circum- 
stances. 

(Solicitors for chumant: J. If. JBobimwon ^ Oo. 

Solicitor for justices : J. Howard Oill^ Orown 
Sofieitcr. 



UOIKA V, CASTLES AKD OTHSBS (JUSTICIS). 

Oertiorari — Diicretum — Ofmduet of appUeant— 
Appeal from ju$iiee$. 

The gra&t of a ctrtiorari is in the discrotloa of the Gonit, 
and even, where a penon is aggrieved, he may have 
acted in such a way aa to preclude hit making an 
objection to jnriadiction. 

An appeal from an order of justiees was heard in the 
District Court, and diimiMed on the merite. A writ 
of certiorari was applied for, on the ground that one 
of the juBticeB was an interested party : the fact of 
the appeal was suppreesed at the a[^lieation for the 
rule met. The Full Court refused the writ. 

BvLE wMt for a eeriiorari to bring up the 
record in a complaint by W. £. Bums against the 
Tingalpa Divisional Board under ss. 242, 243, of 
The Local Oovomment Act of 1878 for damages 
for the removal of gravel, on the ground that one 
of the justices, being a ratepayer, was an 
interested party. 

The plaintiff being dissatisfied with the order 
appealed to the District Court, where Noel, D.C J., 
dismissed the appeal with costs. 

Power and Fewinge^ for the defendant, raised a 
preliminary objection that tiie matter was rei 
judieata^ and no mention of the appeal was made 
when the rule niei was granted by Harding, J. 
Eaeiem Miner'e G. M, Go. v. Sellheim, 4 Q.L.J., 
158, 159. 

Bbal, J., referred to the decision of the Fall 
Court in Garde^e eaee^ 4 Q.L. J., 9. 

FerekS moved the rule absolute, and submitted 
certiorari lies after appeal. B. v. Jukee^ 5 B.B., 
445 ; 8 T.B., 542. [H^BDnre, J. : Not where the 
fact of appeal has been suppressed. Fahy*» 
Summary Cfonvictions^ 858, 859. On an ex parte 
application everything should be disclosed.] 
Oertiorari will lie at any time. [Bsax, J. : Tes, 
where the. defect can not be cured.] There was 
no re-hearing in the District Court. The Judge 
said diere was evidence on both sides. The Court 
having notice that the case was originally tried 
before a: Court of incompetent jurisdiction will 
take cognisance of that &ct and not allow the 
original decision to stand. B. v. Ohdtoakam 
OmmisMionerM, 1 Q.B., 467. 
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HABDnre, J., referred to B, v. JJ. Salop^ 2 
E. A El., 386* 

GhBirrrrH, C.J.: This is a rale niH for a 
eeriiorari to bring up the proceedingB on a com- 
plaint agaLnst the Tingalpa Divisional Board, in 
which an order was made in favonr of the plain- 
tiff, but not so mucb in his favour as he desired. 
He objects to the constitution of the Court of 
Petty Sessions, on the ground that William Castles, 
one of the justices, was an interested party. The 
order was appealed from to the District Court, 
one of the grounds of appeal being the alleged 
interest of Castles : other grounds related to the 
merits of the case. The writ of eertiarariy although 
it is ordinarily granted when a court is improperly 
constituted, is a discretionary writ, and is not 
granted ex debito juttituB ; and, to use the words 
of Ashhurst, J., in B, v. Ba99 (6 T.E., 261 : "As 
it is discretionary in the court to grant or refuse 
tlie writ, I think we shall but use that discretion 
in refusing tbe writ in this case." The applicant, 
being dissatisfied with the decision of the Court 
of Petty Sessions, first appealed to the District 
Conrt, where the whole merits of the case were 
submitted to the Judge, who decided against 
bim. The appeal to the District Court was not 
mentioned when the rule nUi was applied for, 
but the Court was asked to set aside the original 
decision, on the ground that the applicant had 
since discovered that Castles was a ratepayer. I 
think the applicant by his conduct has deprived 
bimself of any right to obtain a writ of eertiorari^ 
and in my opinion the writ should be refused, and 
tbe rule discharged with costs. 

Habdiko and Beal, JJ., concurred. 

Solicitor for applicant : F, Q, Hamilton. 

Solicitor for respondents : H. E. Smith. 



THE qjygSS 9. LIOSNSIHG JUSTIOXB OF KOBTH 
BSIBBAKB. 

^andamu9 — Lieented victualler's lieenee — IVane- 
fer*^ Mortgage — Insolvency of licensee — 
Licensing Act of 1885 (49 Vic., No. 18), ss. 
48, SS-^Costs—Speeial Case. 



D., the lessee of premiies lioenaed for the sale of liquor, 
sold the lease, lioenae, and goodwill thereof to C, 
and aa security for the payment of the purchase 
money C. executed a bill of sale over the lease, 
lloense, goodwill, and stock, and in the bill of sale 
was an absolute power of attorney to D. to sign 
transfers on behalf of C, and to apply for renewals 
of the license. D. signed a transfer of the license to 
S., and on the date that the application was lodged 
C. filed his petition for the liquidation of his affairs. 
C.'s trustee obtained a permit to carry on the business. 
The Licensing Bench refused to entertain the applica- 
tion for a transfer to S., ss the transfer was made 
by D.y and not by C.'s trustee. 

Held that mandamu$ should issue to compel the justices 
to hear the application for the transfer. 

The jurisdiction of the Court to grant a mandamus is not 
ousted when a new and equally expeditious remedy 
is created. As the relief could have been obtained 
by a special case, the costs were limited to those 
of a special case. 

EuLB nisi for a writ of mandamus calling on 
the licensing justices of Brisbane to show cause 
why they should not grant to the applicant a 
transfer of the license of the Royal Hotel, Queen 
Street, and a renewal of the license of those 
premises, on the ground that it was not shown to 
the licensing authority that the applicant was 
disentitled to the transfer or the renewal of the 
license, and that no objection was taken at the 
hearing of the application to it being granted. 
C. H. Daniell was the lessee of the premises, and 
sold the lease, license, and goodwill to G-. E. 
Cooper. Part of the purchase money was paid in 
cash, and as security for the remainder Cooper 
executed a bill of sale oyer the lease, license, 
goodwill, and stock. In that bill of sale absolute 
powers of attorney were given to Daniell to sign 
transfers on behalf of Cooper and apply for 
renewals of the license. On 12th March last 
Daniell signed a transfer of the license to Stead- 
man, and an application for the transfer of the 
license was lodged with the clerk of petty sessions 
on 18th March. A copy of the transfer was also 
adrertised. On the same day Cooper filed a 
petition for the liquidation by arrangement of his 
affairs. A general meeting of his creditors was 
held on the 29th March, when it was resolved that 
his affairs should be liquidated by arrangement, 
and Thomas Welsby was appointed his trustee. 
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On 31 8t March, Welsby applied to Mr. Pinnock, 
P.M., and obtained a permit for Cooper as agent 
for the trustee to carry on the business of the 
Eojal Hotel. The application for the transfer of 
the license from Daniell to Steadman came on 
before the licensing authority on 4th April, and it 
was adjourned first to the 11th April and then to 
2nd May. On the latter date they refused to 
grant the transfer to Steadman on the ground 
that as the license was then held by Welsby as 
trustee in the estate of Cooper, the late licensee of 
the hotel, they had no power to grant it. Welsby 
was present in Court when the application for the 
transfer came on, but he raised no objection On 
Idth April a notice appeared in the BrMane 
Courier of an application to be made to the Court 
for the transfer of the license to O. E. Cooper. 

Byrnes, A.O,, and MacDonnelU for Steadman, 
moTed the rule absolute. 

Shand and Powers, for Cooper, to shew cause. 

Byrnes, A. G., stated that the justices considered 
Steadman had no locus standi. They thought 
they could recognise no one but Cooper's trustee. 
They ought to have heard and determined Stead- 
man's application. Atkinson t. Pinnock, 2 Q.L.J., 
138; re Macfarlane, 3 Q.LJ., 60. Mandamus 
is the proper remedy. B. t. Justices of Essex, 
11 Q.B.D., 704; B, Y. De Butzen, 1 Q.B,D., 66. 
On the merits Garrett y. Justices of Middlesex, 12 
Q.B.D., 620; and re O^Brien, L.R. (Lr.), 11 
Ch., 213, were referred to. 

Shand submitted that as the magistrates had 
exercised their jurisdiction mandamus did not lie. 
The trustee was the holder of the license, and if 
he did not consent to the transfer to Steadman no 
transfer could take place. If he withheld his 
consent wrongly that could not be rectified by 
man damus. The real point is whether the trustees' 
consent was necessary, and thnt could be decided 
by special case. B, y. Becorder of Liverpool, 20 
L.J. (M.C.), 36; B, Y. Blanshard, 13 Q.B., 818; 
Bex Y. Justices of Fairingdon, 4 D. & E., 736. 
Sec. 66 of The Licensing Act neYer contemplated 
two persons being the holders of one license at the 
same time, and the decision of the justices was right. 



; Powers followed and cited Symons y. Wedmore, 
1894, 1 Q.6., 401 ; Queen y. Hughes, 1893. 2 
Q.B., 538 ; B. y. Alley, ex parte Slack, 9 V.L.R., 
302 ; B. Y. Begistrar Joint Stock Companies, 21 
Q.B.D., 181 ; B. y. Smith, 8 Q.B.D., 874; and K 
V. Sykes, 1 Q.B.D., 52. 

Griffith, C.J. : This case raises the question 
of the rights of a person claiming to be i 
mortgagee of a licensed Yictualler's license, mort- 
gaged to him in conjunction with a mortgage of 
the goodwill and lease and the property upon the 
premises. The security contained an irrevocable 
power of attorney to the mortgagee to make all 
necessary applications on behalf of the mortgagor 
for the renewal and transfer of the license. It 
was not seriously contended that the right of & 
licensee to a license is not in the nature of 
property, or that the ordinary rules of property 
in regard to mortgage or assignment, except m 
far as excluded by some statutory proYision, apply 
to property of that kind. That Yiew is supported 
by the decision in the case of Garrett y. The Justicet 
of Middlesex. In this case Daniell, by Yirtue of 
his irreYocable power of attorney from Cooper, 
applied on March 18, 1894, for a transfer of the 
license to Steadman. On the same day on which 
the application was lodged Cooper filed a petition in 
liquidation under The Insolvency Act, as a result 
of which Welsby was appointed • trustee, and, 
exercising the powers conferred upon him bj sec. 
66 of The Licensing Act, obtained from the Police 
Magistrate permission to carry on the businen 
during the currency of the license. When the 
application made by Daniell, as attorney for 
Cooper, came on to be dealt with, the Bench, 
knowing of the insolvency and of the permit 
which had been granted to Welsby as trustee, 
thought they could not deal with the matter, ^e 
application being made by Daniell as attorney for 
Cooper, and decided that for that reason they 
had no power to entertain the application. The 
question raised before us is whether they were 
right in that decision. It is clear that they did 
not hear and determine any of the questions which 
I by sec. 48 of The Licensing Act are to be matters 
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for judicial determination, and which are princi 
pally personal to the transferee. They decided 
merely that the application was not properly made 
by the licensee. If it is the law, which was 
scarcely disputed, that such property maj be 
mortgaged, and that the mortgagor may give a 
power of attorney to the mortgagee to apply for 
a transfer of the license, it follows that they ought 
to bsve entertained the application. Their deci- 
sion was therefore erroneous as to a matter ot 
law, and preliminaiy to the exercise of their juris- 
diction. It seems quite clear that they did not 
eiercise their jurisdiction of dealing with the 
application for the transfer. An application was 
also before the justices on the part of Cooper, to 
whom Welsbj proposed to transfer the license, 
Cooper having then obtained his certificate, and 
it was contended that on the true construc- 
tion of I%e Lieensing Act a license held in the 
name of the insolrent cannot be transferred 
except upon the application of the trustee. That 
is sought to be inferred from section 55 of The 
Act. If, however, a license is capable of being 
mortgaged, and a valid mortgage existed, then the 
application made by Daniell under the power of 
attorney in the mortgage was as good as if it had 
been made bj Cooper himself, whose insolvency 
could not deprive Daniell of any right he pre- 
viously had. Unless, therefore, the section of the 
statute either expressly or by necessary impli- 
cation excludes Daniell's right, the justices were 
wrong. Seetion 55 provides for the protection 
of the license in the case of insolvency until it 
can be beneficiaOy disposed of by the persons 
entitled to do so, and for that purpose the trustee of 
an insolvent person may apply for permission to 
carry on the business. That is necessary, because 
if it is not carried on, the license is liable to for- 
feiture. But all securities of that kind are pre- 
carious. There is not only the possibility of the 
mortgagor becoming insolvent, but he might run 
away, and if the mortgagee could not get the 
Mcense transferred to somebody else, the property 
might be treated as abandoned, and the license 
would be liable to forfeiture. The Crown might 



not take advantage of it, but the right would 
arise I remember a case in this Court of an 
equitable mortgage of the lease of a public house 
which contained a condition that it should be 
forfeited upon alienation. The equitable mort- 
gage was held to be valid, but the security was 
of somewhat doubtful value. I cannot see any- 
thing in sec. 55 to exclude the ordinary opera- 
tion of the law regarding property capable of 
being mortgaged, or to prevent a license from 
being dealt with by way of mortgage, subject to 
the provisions of the Act. The trustee had, if not 
the legal right to the license, at least a formal 
right to hold the license for the persons bene- 
ficially entitled to it. It may be doubtful whether 
the beneficial interest in the license passed to him 
at all, although he was the only person entitled to 
make application to protect it. I do not see any- 
thing to exclude the right of Daniell as mortgagee, 
and as attorney under a power of attorney given 
for a valuable consideration, to make application 
for the transfer of the license. 

It was contended for the respondents that the 
point could have been raised by way of a special 
case. It appears that such points have been raised 
in that way in England, notably in the case of Symon* 
V Wedmore (1894), I Q.B., 401, in December kst. 
it is a general rule that where there is another 
remedy equally expeditious and satisfactory a 
mandamuM will not be granted, but I think that the 
jurisdiction of the Court to grant a mandamuM is 
not ousted by the creation by the Legislature of 
another remedy. We are not, I think, precluded 
from granting a mandamus by that fact, but 
under ordinary circumstances we should refuse 
to do so. In the present case I think the Court 
should emphasise its opinion on that point by 
not giving the prosecutor his costs, as the case 
might have been brought in a simpler and less 
expensive method. It seems to me that the 
application for the transfer ought to be heard and 
determined, and that the order nui for the writ 
of mandamus should be made absolute. 

Habdhtg and Eeax, JJ., concurred. 

Byrnes^ A.Q,, submitted that his client was 
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entitled at any rate to the costs of a special 
case, and on the question of mandamus cited B. y. 
Thomas, 8 Times B., 299. 

The order was made absolute for mandamus 
with costs, such costs not to exceed those of a 
special case. 

Solicitor for applicant : Leeper. 

Solicitors for licensee : J, N, Robinson Jjf Oo. 



PLAirr V, ROLLSTON. 



Golifields Act oflS74 (38 Vic, No. 11), ss. 2, 10, 
14— Mining lease — Trespass — Oroum lands — 
Roffal mine. 

The plaintiff applied for a mining lease of land ntnated 
within the Charters Towers Goldfield, which had 
been granted by the Crown in fee to other persona. 
Before the application was granted the defendant, 
not being the occupier of such lands, by means of a 
side drive from adjoining land, entered npon a gold- 
bearing reef six hundred feet under the surface, and 
removed gold therefrom. The plaintifT sued the 
defendant under s. 14 of The OMfiOds Ad of 1874 for 
trespass. 

Hdd that a royal mine under land granted in fee is not 
Crown lands within the meaning of The Oo^fidds 
Act of 1874% snd cannot be leased for mining purposes, 
and that therefore the plaintiff's action failed. 

HM also by Griffith, C.J., and Real, J., overruling 
PlaM V. AUomey-Oeneral, 5 Q.L.J., 57, that a grant 
in fee from the Crown confers upon the grantee 
possession of a royal mine lying under the land, and 
that an action is maintainable at his suit against a 
trespasser working the mine without license or 
anthority from the Crown. 

Sfxoial case stated for the opinion of the 
Court under The Ooldfields Act of 1874. 

The plaintiff was a mining proprietor, residing 
at Charters Towers, and the defendant, a mining 
manager, also residing at Charters Towers. By a 
proclamation issued under the^hand of the 
Oovemor of Queensland, and dated August 29, 
1872, certain Crown lands in the Colony, includ- 
ing the land thereafter granted by the Crown as 
hereafter mentioned, were duly proclaimed a gold- 
field within the meaning and for the purposes of 
the Act, 20 Vic, No. 29, by the name of the 
Charters Towers goldfield. By another proclama- 
tion issued under the hand of the Ghovemor, dated 
February 8, 1876, certain Crown lands, including 



the said land thereafter granted by the Crown, 
were duly proclaimed a goldfield within the mean- 
ing and for the purposes of Hke Qoldfields Act of 
1874, by the name of the Charters Towers gold- 
field, and by the last proclamation tbe first 
proclamation was cancelled as far as related to the 
goldfield. By deed of grant issued under tiie 
hand of the then Oovemor, dated May 10, 1877, 
and registered under the provisions of The Eeal 
Property Act of 1861, Her Majesty granted to C. 
S. Dickin, E. Bobinson, and T. Mills all that allot- 
ment or parcel of land, containing 2 acres 1 rood, 
situated in the county of Davenport, parish of 
Charters Towers, and town of Charters Towers, 
being allotment No. 2 of section No. 16, with all 
the rights and appurtenances whatsooTer thereto 
belonging, to hold the same for ever subject to 
the annual payment of a quit rent of one pepper- 
corn for ever, if demanded, and by the deed die 
Crown reserved unto itself all mines of coal, and 
also full power to make and conduct through the 
said land all common or public drains and sewen 
which might be deemed expedient. On or shout 
March 29, 1894, the plaintiff under and in accord- 
ance with the provisions of The Goldfields Act of 
1874, and the regulations made thereon, duly 
applied for a 21 years* lease for gold mining 
purposes of all Crown lands situate on or under 
the surface of the said land so granted by the 
Crown; but the application had not yet been 
granted. Subsequent to that application, the 
defendant, without having ever been in lawful 
occupation of any ground situated on or under 
the surface of the land so granted, and without 
having ever been authorised in that behalf, bj 
means of a side drive from property adjoining the 
said land, entered upon, occupied, and interfered 
with a vein of auriferous quartz situated at a 
depth of 600 feet under the surface of the ground, 
and took and removed gold and auriferous quartz 
from under the surface. The contention of the 
plaintiff was that under the circumstances he was 
entitled to proceed against the defendant for 
trespass or encroachment, and for damages in 
respect thereof, and for the recovery of the 
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80 taken by the defendant, or the Talue thereof, 
and for an injanction. The defendant contended 
that the pkintiff was not so entitled, because the 
ground bo entered upon, and the gold taken was 
not Crown land within the meaning of The Oold- 
fields Act of 1674, or capable of being applied for 
or leased thereunder for gold mining purposes. 
The question for the decision of the Court was 
whether gold or other auriferous quartz situate on 
or under the surface of the land so granted bj the 
Crown as aforesaid is Crown lands within the 
meaning of The Ooldfields Act, 1874, and capable 
of being leased by the Crown thereunder for gold 
mining purposes. 

Lilley and Shand for the plaintiff. 

Byme9y A.G., and Feez for the defendant 
Sollston. Lukin for the other defendants, the 
freeholders. 

The arguments and authorities cited appear 
sufficiently from the judgments. 

Obiffith, C.J. : The plaintiff's claim is founded 
on sec. 14 of The Qoldfields Act of 1874, which 
provides that the entry upon or interference with 
anj ground of which a mining lease has been duly 
applied for, if made by a person who is not, prior 
to the application, in lawful occupation of the 
ground, shall, from the lodging of the application 
and until it has been refused, or the entry or 
interference has been authorised by the Goyem- 
ment, be deemed to be an actionable trespass. 
The applicant acquires in effect by his mere 
application a proTisional license froni the State to 
mine for gold in the land for a lease of which he 
applies. The defendant Uollston entered upon 
the locus in question after the plaintiff had made 
application in proper form for a mining lease of 
the locus. If, therefore, it was property of which 
a mining lease could be granted under the Act, the 
plaintiff is entitled to maintain this action. The 
locus in question is a portion of a gold-bearing 
reef, about 600 feet below the surface of the 
ground. The land beneath the surface of which 
it is situated is within the Charters Towers gold- 
field, and was granted by the Crown in fee, after 
the proclamation of the goldfield, to persons whose 



rights as freeholders are held by the defendants 
other than Bollston. The plaintiff contends that 
the locus in dispute being a royal mine was 
excepted from the grant in fee, and that, conse- 
quently, both the mine itself and the possession of 
it remained in the Crown, and the mine continued 
to be Crown lands within the meaning of The 
Goldfieldt Act ; so that a mining lease of it could 
be lawfully granted under sec. 10 of the Act. 
He relies upon the Case of Minee, 1 Plow, 810, 
and upon the case of Plant v. Attorney- General 
and others, decided by Harding, J., in June last 
(5 Q.L.J., 57), in which that learned judge held, 
in an action for trespass and for an injunction, at 
the suit of the present plaintilE, that a grant in 
fee from the Crown confers upon the grantee 
neither property in nor possession of a royal mine 
lying under the land comprised in the grant, and 
that consequently no action is maintainable at his 
suit against a trespasser working the mine with- 
out license or authority from the Crown. The 
defendant contends that eren if this is the true 
view of the position of the grantee, a point which 
he does not care to dispute, yet a royal mine 
under land granted in fee is not Crown lands 
within the meaning of The Ooldfields Act, and is, 
therefore, not open to be leased for mining 
purposes, and that, consequently, the plaintiff has 
no title to maintain the action. Before dealing 
with the contention that a royal mine so situated 
is Crown lands within the meaning of the Act, it 
appears to me to be necessary to consider in the 
first place whether royal mines are excepted or 
reserved £rom grants in the sense in which these 
words are used in speaking of exceptions or 
reservations from a conveyance between subjects ; 
whether, in short, the case of Plant v. Attorney- 
General was rightly decided. Otherwise the 
Court would be deciding a mere abstract question. 
The point, is, moreover, of great consequence to 
all grantees of land in Queensland, whether the 
land lies within or beyond the linuts of a goldfield. 
It is settled that, upon a conveyance of freehold 
land between subjects, containing an exception or 
reservation of the mines, the purchaser acquires 
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neither title to the mines nor possession of them, 
but that both title and possession remain in the 
vendor. But upon a lease of land containing 
mines, although the lessee acquires no right to 
work the minerals, he has possession of the mines, 
and may maintain an action for trespass against a 
stranger {KeyM v. Powell, 2 B. & B., 132; 22 
L.J.Q.B., 305). So in the case of copyholds. 
Although the copyholder acquires no right to 
work the mines, he has possession of them and 
may maintain an action for trespass against a 
stranger, and eyen against the lord {Eardley v. 
Lord Granville, 3 Ch. D., 826). This right seems 
to have been first disputed in the case of Lewis y. 
Branthtoaite, 2 B. A Ad., 437. In all these cases 
there is no doubt about the right of possession 
either in law or in fact ; it is definitely known to 
whom it belongs. If what I may call the freehold 
rule applies to the case of royal mines, it would 
follow that the possession of a royal mine remains 
in the Crown, and that the grantee of land con- 
taining such a mine, having neither title nor 
possession, cannot maintain an action for inter- 
ference with the mine, even against a stranger 
acting without license or authority from the 
Crown. Moreover, as any person would be at 
liberty to work such a mine, it would be a good 
defence to an action for trespass to any land held 
under a Crown grant to plead that the locus on 
which the trespass was committed is a royal mine, 
without any allegation that the defendant acted 
under a Crown license. The truth of such a 
defence would in many cases be practically incap- 
able of either proof or disproof until the lapse of a 
considerable time, as will be manifest to any one 
familiar, as we are, with the conditions under 
which gold is found in Australia. We know that 
it is found sometimes in reefs or veins, varying in 
thickness from- a few inches to many feet, and 
which sometimes are apparent as outcrops on the 
surface for a short or a considerable distance, and 
sometimes are discovered for the first time at a 
great depth. These veins lie at all angles with the 
horizon, being sometimes nearly horizontial, but 
for tlie most part dipping into the earth in a plane 



more or less 'approaching the perpendicular. In 
other cases the gold is found in alluvial deposit, 
sometimes in surface soil, which is permeated witli 
it for a depth of many feet, and sometimes ftgain 
in an alluvial stratum underlying volcanic rocks at 
any depth from the surface. In other cases again 
— notably in the case of the celebrated Mount 
Morgan mine — the gold is found permeating tlie 
whole of the soil and rocks for a depth of 
hundreds of feet, and over an area of many acres. 
But in all these cases the existence of the gold in 
any particular portion of the ground is at first 
uncertain, and can only be ascertained by actual 
working. A reef may be barren for hundreds of 
feet, and then become gold-bearing. It may 
happen that the whole of a reef under one free- 
hold is barren, and is consequently not a rojal 
mine, while under the adjoining freehold it is 
gold-bearing, and is a royal mine. In the former 
case, if an action were brought by the freeholder 
against a stranger for trespassing by working the 
reef, and the defendant pleaded that it was a 
royal mine, the truth of the plea could not be 
ascertained until the whole of the reef had been 
worked out, which might take months or years. 
If no gold were found in it, the defendant would 
be proved to have been a trespaaser ab initio. 
If gold were found he would nyt. In the case of 
surface soil alleged to be a royal mine the same 
difficulty would present itself in an aggra?ati9d 
degree. And I suppose that the quantity of gold 
in the mine would not be a material considerati(Hi, 
inasmuch as the right of the Crown extends in law 
to all the gold found, whatever may have been tk 
cost of extraction, although in practice, of course, 
thQ jDrown's prerogative would not be asserted if 
the cost of extraction exceeded the value of the 
gold. (See, however, per Lindley, L.J., in 
Attorney- General v. Morgan, 1891, 1 Ch. at p. 
456.) If, however, the Crown's possession of the 
mine, as a royal mine, were dependent on such an 
uncertain contingency, the confusion would only 
be increased ; for the cost of extraction is depen- 
dent npon a hundred circumstances — ^situation, 
accessibility, rate of wages, the nature of the 
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minerals associated with the gold, the kind of 
machinerj or appliances availahle, the means of 
the adrenturers to employ the latest discoveries of 
science, the efficiency of management — most of 
which are liable to alter from day to day. So 
that it might, and frequently would, happen that 
a mine which is not a royal mine to-day would 
next week, by the opening of a new railway or a 
new discovery as to the mode of extracting gold 
from refractory ores, become a royal mine, 
and would next year, from a falling off in the 
quantity of gold in the ore or a change in the 
minerals %ith which it is associated, again cease 
to be a royal mine. It follows that in many large 
tracts of land in Queensland, inasmuch as it 
cannot certainly be predicted that in any place no 
goid, or no gold which can be profitably extracted, 
is present in the soil, it would be uncertain 
whether any freeholder is in possession of any 
particular part of his freehold or not. The extra- 
ordinary inconveniences that would follow from 
holding that a Crown licensee is entitled to enter 
upon any freehold land and search for gold are 
admirably pointed out in the judgment of the 
Supreme Court of California, cited to this Court 
during the argument from Blanchard and Week's 
leading cases (p. 151, et seq). And although 
these arguments are not strictly in point, if a 
('rown licensee is, as was held in the Case of 
Mines, entitled to enter and make such search, 
they are none the less foreible as applied to the 
hypothesis that the possession of royal mines is in 
the Crown, so that no action will lie except at the 
suit of the Crown for a trespass by a stranger 
without the Crown's license. The common law 
attached great importance to certainty of posses- 
sion in the case of land. Hence the strictness of 
the rule requiring livery of seisin, ».«., a public 
transference of actual possession. I have shown 
that the consequence of holding that royal mines 
in freehold lands are not in the possession of the 
grantee would be to introduce, in place of the 
certainty as to possession so much favoured by the 
common law, an endless confusion. While these 
considerationa are not, perhaps, conc'lusive of the 
H 



matter now in question, they are, I think, of suffi- 
cient weight to require a careful examination of 
the arguments which would lead to such a result, 
especially when, as here, the claim is based upon 
a supposed rule of the common law. for, whether 
the somewhat extravagant eulogies that have been 
passed upon that system of law are justified or 
not, it is not, I think, too much to say that the 
common law never prescribes as a duty, or 
declares as a rule of law, any act or proposition 
that would lead to manifest confusion, incon- 
venience, or injustice. And by this test I think 
that any suggested rule of the common law, not 
supported by express judicial decision, may be 
tried. The general rule undoubtedly is that 
possession of the surface of land implies possession 
of everything beneath the surface. And this rule 
primd facie applies in the case of mines. In 
Kej^se V. Powell (ubi supra). Lord Campbell, in 
delivering the considered judgment of the Court 
of Queen's Bench, used the following language: 
'* The surface and the minerals may be dissevered, 
in title, and become separate tenements, as 
appears abundantly from the cases cited. But 
the presumption is to the contrary; and here 
there is nothing to rebut the presumption down to 
the time when the Case of the minerals was 
granted^" I conceive that this is a correct state- 
ment of the common law on the subject, as to all 
mines other than royal mines. In that case the 
question was as to severance in title, and not, as 
in the present case, as to severance in possession. 
But the rule is clearly equally applicable in 
principle to the question of possession. I proceed 
then to inquire whether there is any authority for 
holding that there is a severance of possession in 
the case of royal mines. Q^ statute 5 W. & M., 
c. 56, distinctly speaks ^th^ freeholders of the 
land as the '* proprietors '* (s. 2) and as the 
" owners " (6-8) of the mines, although recognis- 
ing the royal prerogative to the gold. And see 
Attorney- General v. Morgan (1891, I Ch., 432). 
In a long series of cases in the colony of VictoriiB^ 
decided by that most learned judge, Molesworth, 
J., who has been called the father of Australian 
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mining law, it has been assumed that the posses- 
sion of a royal mine under freehold land is iu 
the freeholder. In Miller v. Wildish, 2 W. A W., 
Eq., 37, that learned judge refused relief to a 
freeholder complaining of a trespass to a gold 
mine on his freehold because the freeholder was 
not beneficially entitled to the gold, and because 
he thought the trespass to the goldbearing stratum 
was not such a permanent injury as to entitle the 
plaintiff to an injunction. In lat«f cases, however, 
which were cited in JVoolley v. Ironstone Qold 
Mining Company^ 1 V.L.R., Eq., 237, he held 
that an actual commencement of mining opera- 
tions on the land by the freeholder himself, and, 
finally, that an intention to commence such opera- 
tions, was sufficient to entitle him to an injunction 
against a stranger. In the last-mentioned case, 
which was a bill for an injunction against a 
trespasser, and for a declaration of the free- 
holder's right to the gold as against the Crown, 
the learned judge allowed a demurrer by the 
Attorney- General, which decision was affirmed by 
the Privy Council ( Woolley v. Attorney- General of 
Victoria^ 2 App. Cases, 163) but overruled the 
demurrer of the other defendants. The difficulty 
that he felt in the earlier cases, and apparently to 
some extent all through, as to the plaintiff's right 
to an injunction, is removed by the decisions in 
Ghodson v. Richardson (L.E., 9 Ch., 221), and 
Eardley v. Lord Granville (8 Ch. D., 826). The 
doctrine that the freeholder was not in possession 
of the royal mine seems never to have occurred to 
anyone. The later case of R. v. Davien (6 W.W. 
& a'B., 24i6), before the Full Supreme Court of 
Victoria, necessarily involves the same assumption 
that the mine is in the possession of the freeholder, 
and thafc the doctrine which is applicable to the 
case of an express reservation of mines in a con- 
veyance between subjects does not extend to royal 
mines. In the case of Attorney- G eneral v. 
Morgan, already cited, Lindley, L. J., states the rule 
thus (p. 455) — " At common law all gold and 
silver occurring in any mine in England or Wales 
belonged to the Crown." He does not suggest 
that there is an implied reservation of the mine 
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itself from the grant. The earlier AuBtraliui 

statutes relating to gold mines — to which I will 
presently refer — ^also recognise the right of a free- 
holder to possession of the soil in which the gold 
is found. So far, convenience, principle, and 
authority seem to lead to the same concluBion- 
namely, that the ordinary rule as to possession of 
land applies to the case of royal mines. Wfast 
authority is to be found to the contrary ? In m 
opinion none, except Plant's case itself, as 1 will 
endeavour to show. The resolution of the judges 
in the Case of Mines (I Plow., 310) was (p. 3^) 
(I) that by the law all mines of gold find silrer 
within the realm, whether they be in the lands of 
the Queen or of subjects, belong to the Qaeen bj 
prerogative, (2) with liberty to dig and cany 
away the ores thereof, and with other such 
incidents thereto as are necessary to be used for 
the getting of the ore. The doctrine of the 
second part of the resolution was, howerer, 
doubted, and indeed dissented from, by Lord 
Hardwicke, in the case of Lydal v. Weston (2 
Atky ns, 20) ; and it appears that no instance is to 
be found of an assertion of the right of entrj 
without the freeholder's consent since the ewe of 
Mines was decided. In the case before Lord 
Hardwicke, there was an express reservation of 
royal mines. But, if there is in all cases u 
implied reservation of royal mines having the 
same effect as an express reservation iu a conrej- 
ance between subjects, the objection which in that 
case was raised to the title on the ground of the 
reservation would seem to have been futile, inas- 
much as it must exist alike in all cases of land 
granted by the Crown to a subject. It is to be 
observed, moreover, that the arguments in support 
of the second part of the resolutiou, in the C<ae 
of Mines ^ were not based upon a severance of 
possession in the case of royal mines, but assumed 
that the possession of them was in the grantee. 
It was contended that such a possession was not 
inconsistent with a right of the Crown to enter 
for certain purposes, such as taking timber for 
ships, just as a subject might have a corresponding 
right by prescription to certain rights over the 
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land of the Crown. See, too, the case of Saltpetre 
Mine* (12 Sep., 12). Indeed, if the possesmon of 
the mines had not been assumed to be in the 
grantee, it is diflBcult to see how the question of 
the rights of the Crown's licensee to enter the 
lands of a subject could have arisen. The grantee 
would have bad neither title nor possession, and 
any one might have worked the royal mines with- 
out exposing himself to any complaint at his suit. 
The analogy between the prerogative right of the 
Crown as lord in capite to royal mines in the free- 
hold lands of a subject and that of the lord of the 
manor to mines in copyhold lands must, I think, 
have been present to the minds of the judges — 
much more present indeed than to us who live in 
a country where copyhold tenures have not been 
introduced. And the language of the first part of 
the resolution itself, even without calling in aid 
the second ])art, appears to indicate that the 
prerogative right of the Crown, which was the 
subject of discussion, was regarded in this light. 
That language would, 1 think, accurately express 
the relative rights of the lord and the copyholder. 
The difference between the right to mineralii, with 
or without a right to enter and remove them, 
which is all that the second part of the resolution 
coYsrs, and the right to mines themselves as a 
distinct corporeal hereditament is clearly shown 
by the case of TFilkin$an r. Proud (11 M. & W., 
B3), in which the Oase of Mines was cited and 
relied upon for the defendant. It was pointed 
out in that case that mines considered as a 
corporeal hereditament severed from the land in 
which they lie, pass by livery, while the right to 
enter and remove minerals is an incorporeal here- 
ditament and lies in grant. This is entirely con- 
siBtent with the resolution in the Gaee of Minee. 
■The notion, indeed, of treating the prerogative 
^ght of the Crown to royal mines as a corporeal 
hereditament seems incontfruous. I think that in 
principle the analogy between the respective 
"ghts of a copyholder and the lord in the Oaee of 
J^inei lying under a copyhold, and the rights of 
^*i© subject and the Crown in the case of royal 
^^ea lying under a freehold is complete, with the 



single exception of the right of the Crown in the 
latter case to enter and take the gold or silver — a 
right which has been for centuries in abeyance, if 
it still exists. If the rule contended for by the 
plaintiff is the true one, it would follow that royal 
mines lying under a copyhold are not in the pos- 
session of the copyholder, although all other mines 
lying under it are in his possession. I do not 
think that such a conclusion is consistent with the 
settled law on the subject The judgment of 
Lord Campbell, C, in the case of Boweer v. 
Maclean (2 D.F. <& J., 415), I think, entirely 
bears out this view of the analogy between the 
prerogative rights of the Crown with respect to 
royal mines within the realm and the rights of the 
lord of the manor with respect to minerals within 
the manor. It seems to me that the whole argu- 
ment is founded upon a mistaken construction of 
the words of the resolution in the Caee of Minee, 
Even admitting that the words of the resolution 
are capable of that construction, yet, as the ques- 
tion now under consideration did not arise, and 
was evidently not present to the minds of the 
judges, who on the contrary in dealing with the 
second point proceeded on an assumption incon- 
sistent with the construction now contended for, I 
think that their language ought not to be held to 
have a meaning which they could not have 
intended it to convey, and which is neither its 
necessary nor its primary meaning. The other 
authority mainly relied upon by the plaintiff was 
a passage in the judgment in the case of Attamejf^ 
General of British Columbia v. Attorney' General 
of Canada (14 App. Cases, 295), which is in these 
words : — " According to the law of England, gold 
and silver mines, until they have been aptly 
severed from the title of the Crown and vested in 
a subject, are not regarded as partes soli, or as 
incidents of the land in which they are found. 
Not only so, but the right of the Crown to land 
and the baser metals which it contains stands upon 
a different title from that to which its right to the 
precious metals must be ascribed *' (p. 302). The 
question for decision in that case was not whether 
the Dominion of Canada had such a possession of 
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the rojal mines under the lands in question as 
would enable them to maintain trespass against 
a stranger, but whether the beneficial interest in 
the mines passed bj the statute which operated as 
a conveyance of the land under which they lay. 
It was held that the word "lands" used in the 
statute was not sufficient to convey this interest. 
And the words of the judgment, if I may say so 
with respect, appear apt and sufficient to express 
that conclusion. I cannot agree that they nhould 
be read as involving a decision of a question which 
did not arise in the case, which was not argued, 
and which, if decided in the sense now contended 
for, would have had the effect of overruling a long 
course of decisions in Victoria, which, so far as 
my knowledge extends, have been accepted, not 
only in that colony, but in New South Wales and 
Queensland, as correctly declaring the law, and 
have been the basis in all three colonies of much 
subsequent legislation dealing with the difficalt 
question of giving effect to the Crown's right to 
work royal mines in the lands of subjects. For 
these reasons I am of opinion that the case of 
Plant V. the Attorney- General was wrongly 
decided, and that the mine in question in this 
action was, when the plaintiff made his application 
for a lease, not in the possession of the Crown, 
but in the possession of the lessees from the free- 
holder. It follows that the whole foundation of 
the plaintiff's claim is gone. For it could not be, 
nor indeed was it. contended that a mere right to 
enter and take gold lying under land granted to a 
subject is included in the term " Crown lands," of 
which alone a mining lease can lawfully be granted. 
This is sufBcient for the decision of the case. 
Having regard, however, to the importance of the 
matter, and understanding that the case is to go 
further, I proceed to express my opinion on the 
plaintiffs contention that assuming the mine in 
question to have been reserved or excepted from 
the grant, and to have consequently remained in 
the possession of the Crown, it was "Crown land" 
within the meaning of The Ooltffieldt Act. The 
term "Crown lands " as used in the Act is defined 
(section 2) to mean, unless the context otherwise 



requires, " all lands vested in Her Majesty whicli 
have not been dedicated to any public purpose, or 
which have not been granted in fee or lawfully 
contracted to be so granted, or which are not 
under lease for purposes other than pastoral 
purposes." By The Acts Shortening Act (31 Vic. 
No. 66, 8. II) the word "land" in Acts of Par- 
liament passed after the coming into operation of 
that Act is declared to include tenements and 
hereditaments corporeal and incorporeal of ani 
tenure or description, unless where there are 
words to restrict the meaning to tenements of 
some particular tenure or to some particular 
estate or interest. The plaintiff contended that 
the Crown's right to the royal mines in question 
IS a corporeal hereditament, that it has not been 
granted in fee, and that consequently it fall« 
within the designation of Crown lands in Tkt 
Qoldfielde Act, The defendant maintains, on the 
other hand, that the context of the Act requires a 
more limited meaning to be given to the word* 
It is necessary, therefore, to examine carefully the 
provisions of the Act, and to compare it with 
other legislation in pari materia. The powers of 
the Crown, as represented by a colonial Gk>vem- 
ment, to deal with public lands and mines can 
only be exercised in accordance with the express 
provisions of an Act of the Legislature {Conetitu- 
tion Act, 81 Vic, No. 38, s. 40). The l^lature 
has accordingly from time to time passed statutes 
providing for dealing with Crown lands and the 
mines and minerals under them. The first Adu 
dealing with gold mines, which were passed shortlj 
iafter the discovery of gold in New South Wales 
(16 Vic, No. 43, and 17 Vic, No. 28), recognise 
the prerogative right of the Crown to gold in the 
land of subjects, and also recognise the right of 
the subject to protection in the possession of the 
land. The distinction between waste lands of the 
Crown and private luid is clearly drawn. The 
same distinction is recognised in the Act, 20 Vic, 
No. 29, which repealed these Acts, and was in 
force when Queensland was created a separate 
colony. That Act sanctioned the issue of miners' 
rights, which authorised the holders to mine for 
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gold upon the waste ImmLi of the Crown (is. S and 
4). It also aathorised the GhoTernor-in-Coancil, 
in accoidance with the genermi bws affecting such 
waste lands, to grant leases of aariferous lands for 
mining purposes (section 6). It further imposed 
a penalty for mining for gold on land belonging to 
a pn'Tste individual without his consent (sec. 9). 
The Crown Landa Alienaium Act of 1868 dealt 
witb the whole subject of the alienation of Crown 
landa in Queensland. That Act, which declared 
that nothing in it should alter or repeal the Act 
(20 Vic, No. 29), and was therefore intended to 
be read with it as part of a code dealing with 
Crown lands, contains a definition of the term 
''Crown lands,*' which is, so far as it is relevant 
to the question now under consideration, identical 
with that in The Goldfioldo Act of 1674. Tko 
Fattoral LeoMet Act of 1869 contains a definition 
of Crown lands in practicallj identical terms so 
far as refers to land granted in fee. The Act of 
1868 was repealed by 2%^ Grown Lmmdi Alienation 
Act of 1876^ the GkMfields Act having been 
passed in the meantime and by the same Parlia- 
ment. The definition of Crown lands in The Act 
of 1876 is—'' all lands Tested in Her Majesty 
which are not dedicated to public purposes, and 
which are not for the time being subject to any deed 
of grant, lease, promise, or engagement made by^ 
or on behalf of Her Majesty, and all lands com- 
prised in pastoral leases which are by law subject 
for the time being to reservation, selection, or 
alienation." The AH of 1676 was in turn repealed 
hy The Crown Lande Act of 1884, in which Act 
the term '' Crown lands " is defined to mean so far 
as is material for the present case '* all lands vested 
in Her Majesty which are not for the time being 
dedicated to any public purpose or subject to any 
deed of grant, lease, contract, promise, or engage- 
ment made by or on behalf of Her Majesty." I 
think there is no room for doubt as to the meaning 
of the term '' Crown lands" in any of these Acts, 
^e term is used as a term of qualification or 
description to distinguish land with respect to 
which the Crown had parted with all or some of 
its rights from land over which it retained full 



power of disposition. And the mode adopted for 
distinguishing between the two classes of land was 
to ascertain whether the Crown had entered into a 
contract for the alienation of the whole or a part 
of its interest in the land considered as a portion 
of the earth. Such contracts would be recorded 
in the proper office, and afforded an easy and 
certain mode of distinguishing Crown land from 
other land. There is no suggestion anpHiere of 
a distinction between land and mines lying under 
it, or of the possibility of the Crown having 
granted land with a reservation of a stratum of 
the soil lying below the surface. The basis of the 
definition is in each case a reference to Acts which 
are ordinarily, if not always, done with the object 
of affecting the title to the surface. I am of 
opinion that the rame construction must be 
applied to the definition of the same term in The 
QoUfielde Act, many of the provisions of which 
are not limited to goldfields. Other arguments 
were used on behalf of the defendant, all tending 
to the same conclusion. It was pointed out thafc 
the exception of land leased for pastoral purposes 
only, from the negative words of the definition, 
would be idle, if royal mines, or, indeed, any 
subjacent stratum of soil, would otherwise be 
included in the definition of Crown lands. Such 
mines or strata obviously could not be leased for 
purely pastoral purposes. Again, the rights to 
which the holder of a miner's right is entitled, as 
enumerated in section 9, contemplate a possession 
of the surface. Section 10, which authorises the 
grant of mining leases, expressly authorises the 
grant of a lease of Crown land, '* although 
occupied for business purposes " by the holder of 
a miner's right, but not without the consent of 
such holder. As the oecupier of land for business 
purposes is only entitled to occupy the surface, 
Ab prohibition of a lease of a mine perhi^ 
hundreds of feet below the sur&ce without his 
consent would seem to be meaningless. Section 
11 authorises the grant of a mining lease of land 
occupied for the purpose of residence or business, 
on condition of making compensation for any 
buildings or other improvements on the land, a 
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pinmrioD which would be ab«uid in the 
sappoeed. All these ajrgaments point to the 
concluaion that the question whether any land is 
open to occupation under a miner's right, or can 
be the subject of a lease, depends upon the actual 
state (^ the title to the surface, and that if the 
surface has been granted in fee, neither it nor any 
subjacent stratum is Crown land within t^e mean- 
of the Act. In short, the Act appears to use the 
term Crown lands to designate a subject of which 
one attribute is possession of the surface, in dear 
contradistinction to mines of which an essential 
attribute is working below the surface. The 
Victorian decisions of B, t. Dav%e$ (mbi nupra) and 
Skmmrook GMd Mining Oompanjf ▼. Farfuuforik 
(2 Vic. L.B., £q., 165) are to the same effect. 
The definiticm of Crown lands in the mining 
statute under consideration in those cases was 
** all lands which are not private property.** And 
it was held that this did not include gold mines 
tying under land which had been granted in fee. 
I am of opinion, therefore, that even if the locus 
in question was excepted from the grant in fee, 
and remained in the formal possession of the 
Crown, it was not Crown lands within The Oold^ 
jieldM Aei. The plaintiff has consequently, in my 
opinion, no colour of right to maintain this action, 
and judgment must be given for the defendant. 

Habdiko, J. : In order to answer the question 
submitted in this case it is first necessary to 
ascertain what is a royal mine of gold. I have 
already decided this in the case of Flani v. the 
Aitomey^Oeneral (5 Q.L.J., 67). That case 
decided — and after further oonsideration I am of 
opinion for the reasons I gave in the judgment*— 
that a " Boyal mine of gold *' is and comprises not 
only the actual gold but the stratum in which the 
gold is contained. In that case I further decided 
— and I now continue of the same opinion — that 
such royal mines in this colony do not pass under 
a grant by the Crown of the land. What passes 
is the land down to the royal mine and below it. 
The grantee has no right to the royal mine at all. 
When a grantee takes possession of the land 
under a grant from the Crown all the possession 



that he has is of the land — not of the royal mine, 
in possession of which the Crown remaiiu as 
though no grant had been made. This is well 
illustrated by the following quotatkm bom 
OruiM0*a Dig., vol. 1, title 1, sec. 1, para. 2, '' Real 
Ptoperty": — "Land legally indudes all casties, 
houses, and other buildings standing thereon; 
and downwards whatever is in a direct line 
between the surface and the centre of the earth, 
such as mines of metals, coals, and all other fosoU 
which belong to the owner of the sur&ce, eicept 
mines of gold and silver, for theee by the rojal 
prerogative belong to the Crown.'* As incident 
to its right to the royal mines, the Crown hss fall 
liberty to dig and carry away the contents of the 
royal mine with all other such incidents thereto 
as are necessary to be used for getting them (the 
OsM ofMineB, 1 Plowden, 310, 886). The Crovn 
has further the power of granting a royal mine to 
a subject. I adopt the language of Lord Watson 
in the judgment of the Judicial Committee of the 
Privy Council in the Aiiomeg-O^eral of British 
Oalmmbia v. Atiameg-GhmenU of Oanada, where be 
says .-^^'^ According to the law of England, gold 
and silver mines, until they have been spdj 
severed from the title of the Crovm and vested is 
a subject, are not regarded as pmrteg 9oli or as 
incidents of the soil in which they are found. 
Not only so, but the right of the Crown to lao<l 
and the baser metals which it contains stands upon 
a different title from that to which its right to the 
precious metals must be ascribed.'* A royal mine, 
therefore, appears to be in the soil, but not of the 
soil, nor incident to it. The title to it is bv rojal 
prerogative, and stands upon a different footing 
from that of the Crown's right to the land. With 
respect to the land within which as a physiesl M 
it is, it is as though it did not exist there. Next 
M to The Acta Shortening Act of 1867, which 
enacts, section 11 — **That in all Acts the word 
'land* shall include messuages, tenements, and 
hereditaments, corporeal or incorporeal of anj 
tenure of description and whatever maj be the 
estate or interest therein unless where there are 
words to exclude houses and bnildingB or to 
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restrict the meftoing to teoemeBts of some par- 
ticular teBuie or to some particul«r estate or 
intereet" Thie enactment containa nothing which 
extends the meaning of the word "hmd** w> as to 
inclnde royal mines unless it does so bj the law 
independentlj of the Act, which I have already 
found it does not. As pointed out in Plant v. 
ike At iame^* General and numerous other deci- 
noiis of this Court, the estate of the Crown in 
tbis colony can only be dinposed of to the subject 
in the mode authorised by Acts of its legislature 
I know of no legislatiye authority to deal with 
T03faL mines existing in this colony, except it can 
be found in The QMfielde Act of 1874, with 
respect to which this Court has in the case of 
EM Y. Qortie (8 Q.L.J., 118, at p. 118) declared 
""that its clear and obrious policy is the obtaining 
of the gold existing in the Crown lands of the 
colony from such lands." Bearing this in mind, 
and further, that section 4 of that Act enacts 
tbat " nothing in this Act contained except so far 
u is herein expressly enacted shall be deemed to 
abridge or control the prerogative rights and. 
powers of her Majesty in respect of ' gold mines.* 
I proceed to consider how the Act itself enables 
the subject to acquire thereunder gold (t.^., the 
royal mines) in the lands of the colony and in 
wbat lands. A survey of sections 6-16 eluci- 
dates the matter. It authorises the possession and 
occupation of Crown lands for mining purposes 
by the holder of a miner*s right, and in conse- 
quence of his taking up and occupation thereof it 
deems him to be possessed of such lands and the 
property therein, and it makes all the gold in the 
lands his absolute property^ he being in lawful 
oocupstton of the land so taken up and occupied. 
Now if the gold (#.«,, royal mine) is part of the 
^<ii as soon as the Act gave the miner the 
P^perty therein he would have had the gold, but 
tbe Act goes on to give him the gold also, an entirely 
unnecessary provision did the gold pass with the 
'And; consequentiy I think the Act on its &ce 
deals with two different things, the land and the 
sold in it. With regard to the bind which it 
^ows to be taken up and occupied, it cannot be 



contended for one moment that it is land other 
than land belonging to the Crown and not to the 
subject, insomuch as the Act would, if this were 
otherwise, be infringing on the right of the sub- 
ject's property without compensation, whereas 
using the other construction it does no injustice. 
Of necessity, therefore, the only gold which the 
Act allows to be the property of the holder of the 
miner's right is the gold found in such land, the 
land and gold at the time of the taking up belong- 
ing to the Crown and not to the subject. This 
being the machinery of the Act, it follows that 
the gold to which the miner is entitled by virtue 
of his miner's right is only such gold as he may 
find in land which he can take up and search for 
gold in — that is unalienated land. Turning now 
to the interpretation clause, section 2, the mean- 
ing of ** Crown hinds " is thus defined—'' All lands 
vested in Her Majesty which have not been 
dedicated to any public purpose, or which have 
not been granted in fee, or lawfully contracted to 
be so granted, or which are not under lease for 
purposes other than pastoral purposes." If this 
means that land includes *' royal mines" this 
position arises, and it will be found that the Act 
after it has vested the property in the land in the 
miner goes on to give him the gold in it — ^which 
has passed and become his property. Thus the 
Act would enact an unnecessary absurdity. Thus 
the Act by internal evidence shows that royal 
mines are not within the definition of Crown lands. 
Outside the Act I have shown they are not. The 
question must be answered in the negative. 

Bbaii, J. (after reciting the facts and reading 
sec. 14 of The Qolifielde Act of 1874) said: The 
plaintiff contends that the words '' Crown hinds " 
in sec. 10 of that Act authorise the Governor to 
grant to him a lease of the Crown's prerogative 
right to gold and gold mines in the lands of a 
subject. '' Bight " was judicially declared in the 
Queen v. The Earl of Northumberland, 1 Plow., 
810. A grant by the Crown of lands did not 
carry with it a right to gold and silver in royal 
mines within the metes and bounds of the lands 
granted. In this judgment the words in the 
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lands of the Queen or of subjects are used in con- 
tradistinction as in fact describing different parcels. 
The prerogative right to gold and silver and all 
rojal mines can now be disposed of in the manner 
provided bj sec. 40 of The Otmttitution Aei, The 
entire management and control of the waste lands 
belonging to the Crown in the colony of Queens- 
land, and also the appropriation of the gross pro* 
ceeds of the sales of such lands and all other pro- 
ceeds and revenues of the same from whatever 
source arising within the said colony, including all 
royalties, mines and minerals, shall be vested in 
the legislature of the said colony. I see therein 
no reason why the legislature may not make pro- 
vision for disposing of such gold and silver and 
royal mines as may be in the lands and soil of the 
Queen without in any way providing for the 
disposal of gold and silver and royal mines in the 
lands and soil of the subject. But the argument 
for the plaintiff is that by the use of the words 
''Ciown lands'* the legislature has made provision 
for disposing of the prerogative right to the gold 
and royal mines of gold in the land of subjects. 
In re Metropolitan District Bailwny Oo., 13 Ch.D., 
612, Fry, J., says — " Land in the ordinary mean- 
ing must be that in respect of which you have the 
right from the centre of the earth to the heaven 
above," and in the Cage of Mines, the words 
'' lands of the Queen " are used as indicating land 
to which the Crown had such right from the 
centre of the earth to the heaven above, all other 
lands being therein designated lands of the subject. 
Lands of the Queen and Crown lands are to my 
mind convertible terms and must be taken to mean 
the same thing. The prerogative right to mines 
of gold in the lands of the subject has been 
expressly held in Victoria not to be within their 
gold mining Act which uses the words ''waste 
lands of the Crown." B, v. Davies, 6 W.W. & 
A.B., 246 ; Shamrock Co. v. Famsworth, 2 V.L.B., 
165. In Shamrock Co. v. Wamstoorih, Molesworth, 
J., uses the words Crown lands in the same sense. 
He says — '* I think that the license under which 
the plaintiffs claim is confined to Crown lands, 
that is, to lands which are not private property. 



I do not think for the present purpose, the statute 
authorises the Crown to dispose of the mines 
under lands which have been alienated.*' Such ii 
the definition given by Molesworth, J., to tiie very 
words used in sec. 10 of our Act. Such as I have 
already said appears to me to be the natural sense 
of the words. It is consistent with the uae of 
similar words in the Mines Oaee^ and with t^e 
ordinary meaning of the word land as given by 
Pry, J. What then are we to hold extmds the 
meaning of the words "Crown lands," so as to 
authorise by their use the disposal of or dealing 
with the prerogative right of the Crown to gold 
and royal mines of gold in the lands of a subject? 
The words " Crown lands " are defined in sec. 2 of 
our Goidfields Act of 1874. That definition seems 
inconsistent with the words *' Crown lands " being 
used in any sense other than as a description of 
lands to which the Crown has that exclusive tide 
spoken of by Fry, J., except where subject only 
to pastoral leases. All through the Act the words 
are used in a sense to my mind consistent and 
primd facie consistent only with that interpreta- 
tion. (See sec. 2— definition of " claim " " mine," 
sec. 9 as to rights given to holders of nunere* 
rights, and see also sees. 24 and 26.) So much 
for the Act itself, and looking then to the Acts on 
the same subject passed before and since The 
Ocldfields Act of 1874 we see in what sense the 
words were previously used and how they hare 
been since understood by the colonial legislature. 
These Acts begin with 16 Vic, No. 48, and end 
with The Mineral Land (Sales) Act of 1892. 
16 Vic, No. 48, the first of the colonial gold min- 
ing statutes dealt with the gold and gold mines in 
all lands, as well that of the subject as of the 
Crown, so also did 17 Vic, No. 23. But in no 
part of these statutes were the words "Crown 
lands" used to designate any interest in gold or in 
gold mines situate in or under the lands and soil 
of the subject or other than in contradistinction 
to lands of the subject and indicating the lands to 
which the Crown had a title from the surfsee to 
the centre of the earth. (See sees. 2 to 7 
inclusive of 16 Vic, No. 48, and sec. 8 of 17 Vic, 
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No. 2H ; sees. 4 to 9 of 20 Vic, No. 29, which 
repealed the former Acts. Sec. 4 authortseB 
mining under a miner's right on all waste Crown 
lands. 2Sec. 9 imposes a penalty on persons min- 
ing in private lands.) Equally do the subsequent 
Acts of our legislature tell against the plaintiff's 
contention. (See title and preamble of The Act 
of 1888.) This title and preamble show the legis- 
lAturo considered that the title to the surface of 
any such lands was such as would not bring 
that part within the definition of Crown lands in 
BBC 2 of Tke Act of 1874, the effect of which was 
the exclusion of all parts situate thereunder from 
that definition. (See also sees. 3 and 4 of Act of 
1886.) And see The Mineral Lands {Sales) Act 
of 1892, the full title of which is— ^« Act to 
provide for mining for gold and gilver on lands 
within goldjlelds and mineral districts that mag 
hereafter he alienated — a title certainly not con- 
sistent with the contention that such mining had 
already been proTided for as to gold by The Act 
of 1674, For the reasons given, I have come to 
the conclusion that the words *' Crown lauds " in 
The Qoldfields Act of 1874 mean such lands as 
are exclusively vested in Her Majesty or subject 
only to a pastoral lease. I therefore think that 
whatever may be the nature of the prerogative 
right to royal mines in the lands and soil of the 
subject, even if it be in the nature of a reservation 
of the whole gold-bearing strata absolutely exclud- 
iog the freeh<^der from the possession of royal 
mines in or under his land as fully as it does from 
the property therein, yet that prerogative right 
cannot be made the snbject matter of a lease 
under The Qoltffielde Act of 1874, But the 
plaintiff having made the decision in the case of 
^iant V. Attomeg^Qeneral, which decides the 
prerogative right does so exclude the freeholder, 
the foundation of his whole argument and the 
important bearing which a correct answer to that 
question may have on this case, as appears by the 
judgment of my brother judges, I think it proper 
to express my opinion thereon and the reasons 
therefor, more especially as it is a question 
materially affecting th^ rights of the defendants 



other than BoUston. The plaintiff's counsel at 
the opening of his argument intimated his inten- 
tion so to amend the case as to show the plaintiff 
had the two titles — that of owner of the land in 
question and the application for a lease upon 
which latter alone his title now rests, the other 
title being in the defendants other than BoUston. 
The «xtent as judicially declared in the Case of 
Alines, already cited, is — ^That by the law all mines 
of gold and silver within the realm, whether they 
be in the lands of the Queen or of subjects, belong 
to the Queen with liberty to dig and carry away 
the eres thereof with such other incidents thereto 
as are necessary to be used for getting the ore. 
This gives to the prerogative right a much wider 
right of entry and search than would be given by 
a mere reservation in a deed of grant from subject 
to subject, as to the effect of which see Eamsag v. 
Blair, 1 App., Ca. 701. The Crown's prerogative 
right to enter, search, and dig the gold itself is in 
the Case of Mines claimed over all land within the 
realm and is in no way limited by the way in 
which any part of it may have been granted. It 
seems to me the case in effect decides that the 
right of the Crown to search for gold in lands of 
A. may be exercised through the lands of B. if 
thereby it could be more efficiently and inexpen- 
sively done. Could it be said that the Crown 
having worked a mine in the lands of B., and taken 
all the gold and silver and all the gold-bearing 
strata thereout, would nut by prerogative right be 
entitled to use the way so made to obtain more 
easily and expeditiously the gold within adjoining 
land? Yet this is the decision in the case of 
Bamsay v. Blair with respect to the implied right 
to enter on a reservation between subject and 
subject. Such a contention, when you look at the 
claim made, and the decisions in the Case of Mines, 
does not seem reasonable, and lees so when you 
look at the reasons given for the decision. I am 
therefore of opinion that the nature and extent of 
the Crown's prerogative right is not to be ascer- 
tained by comparing it with an express reservation 
of certain strata in a conveyance between subject 
and subject. The sufficiency of the reasons given 
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for the decision in the Oate of Mine9 we are not 
now at liberty to question. We have to ascertain 
the nature and extent of the right which is claimed, 
and how far it excludes other rights and interests. 
The purposes for which it was claimed, and the 
manner and circumstances under which it was 
enforced, may, I think, be considered as a right 
founded on usage, and. unless expressly so deolared 
by some judicial authority, will not be taken to 
extend further, or to exclude the interests of 
others in any greater degree than necessary for 
the due and efficient enforcement of the objects 
for which the usage has been established, or is 
alleged to hare arisen. The grounds of the 
Crown*s claim are stated to be — (1) The excel- 
lency of the thing ; (2) the necessity of the thing ; 
(3) conyenienoe to the subject in the way of 
mutual commerce and traffic. What is there in 
these grounds of claim to the enforcement of 
which a construction is necessary that would take 
the right of possession out of the subject except 
as against the Crown ? That the Crown's prero- 
gative right to enter, search, and dig in the soil of 
the subject is founded on precisely the same title 
of usage, is eyidenced by the same Acts of 
authority. The Crown's right to the gold is, as 1 
haye pointed out, more extensive than would be 
implied in a reservation between subjects, and 
necessarily so, from the nature of the reasons 
upon which that right is founded. And why 
should the two rights not be considered and 
measured by the same rule ? Why should one be 
held to exclude the right of subjects to a greater 
degree than necessary to give full effect to the 
right in favor of the Crown? Looking at the 
manner in which the Crown's right before the 
CoMe ofMinet had been enforced, we find that in 
most of the charters cited in that case the Crown 
granted the license, either subject to the consent 
of the landowner, or subject to a payment by the 
licensee of a sum to the landowner. It is true 
that such provision in favor of the land-holder 
was, and was expressly decided to be, a mere 
matter of grace by the Crown. But how could 
the subject who owned the lands enforce the pay- 



ment of the sum which by grace of the Crown, 
the Crown licensee is directed to pay to him ? If 
he is to be taken as having possession he could for 
his consent claim the payment, without which the 
Crown did not authorise the licensee to enter, 
otherwise the suit for payment to the free-holder 
must hare been brought in the name of the Crown. 
And if any case of that nature had been brought 
preceding the Ctue of Mines, such fact would, 1 
think, have been relied on in support of the 
Crown's case. It would indeed be conclusive in 
favor of the CrOwn. Of course it is possible that 
Crown licensees always paid the owner of the land 
without delay or dispute, but that to my mind 
would equally support the view that the land- 
owner had some simple means of enforcing pay- 
ment as by refusing the right to enter or to con- 
tinue search if he were unpaid. As is said in the 
Gase of Mines (319) usage proves what is the law, 
and when dealing with a right founded on uaage 
that principle should be applied, and that the 
usage as to granting licenses subject to the con- 
sent of or a payment to the land-owner, if not 
conclusive, at least tends to show that though the 
right of property was in the Crown the right of 
possession as against all but the Crown was in die 
freeholder. I find nothing in any of the cases 
relating to the Crown's right to gold and silver, 
and to enter and search and take the same, which 
would not have full effect if the possession were 
held to be in the subject against all others than 
the Crown with the right of property in the Crown, 
and all the dealings of the Crown with mines in 
lands of the subject are consistent with that 
assumption, and very difficult to explain unless 
upon that assumption. So little was the right of 
the Crown supposed at the time of that case, that 
we find Lord Hardwicke^ in 1737, nearly two 
centuries after the Mines Case, holding in the 
case of Lyddall v. Weston, 2 Atk., 20, that the 
Crown had no right of entry against the will of the 
freeholder upon an opened royal mine even where 
there was an express reservation. No doubt this 
case, or rather dictum, cannot now be relied upon 
as good law. At the expiration of nearly another 
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century, in 1810, the question again came ap for 
decision, and that judgment was dissented from 
bj the Master of Eolls, Sir William Ghrant, in 
Seatnan T. Vawdrey, 18 Ves, 398. The next 
series of cases dealing with the rights of the 
Crown in the order of date cited in the argument 
are the Victorian cases, which with their decisions 
have been so fullj discussed by the learned Chief 
Justice that I think it unnecessary to further 
refer to them. Summed up they amount to this — 
the owner of land having commenced mining in 
part of his land has a right to exclude strangers 
from mining on any other part. He becomes, as 
against them, by virtue of his title to the surface 
and his acts, entitled to the possession of the 
strata in which the gold is, and even if he is not 
mining but so intends and has done some act 
eridencing his intention, he has such right against 
a mere stranger, but of course not against the 
Grown. Woolley v. Ironstone G.M. Co,, 1 V.L.R. 
Eq., 237. Crown grants of land in Victoria have 
the same effect as English Crown grants in the 
same words would have, and therefore a Colonial 
Crown grant, including in the description all 
mines, wiU not pass royal mines. The reason 
given for the right of the Crown to gold and 
silver mines in England, apply equally to the 
colcmies, and accordingly this prerogative right 
to gold extends to Victoria. The case of 
Attorney- General of British Columbia v. Attorney 
General of Canada (14 Ap. Ca., 295), does not 
appear to me to reach the question as to whether 
or not the freeholder can be considered as in 
possession and subject to the Crown's right to 
exercise the royal prerogative, or is to be con- 
sidered as a mere stranger to the whole strata. 
It only dealt with the. question whether or not the 
prerogative right passed by the words "public 
lands," from the province of British Columbia to 
Canada. In the caae of the Attorney- General v. 
Morgan (1891), 1 Ch., North, J., at p. 443, says— 
"It seems probable that at one time the right to 
all mines, even in the land of a subject, was vested 
in the Crown, but that in the course of years the 
right to get the baser metals in his lands was 



conceded to the subject who owned such lands. 
In this concession, however, no royal mines or 
mines of gold and silver were included. They 
were and still are the exclusive property of the 
Crown as part of the royal prerogative." This 
concession as to mines other than royal mines 
might have easily been made to the subject, who 
owned such lands, if the prerogative right of the 
Crown thereto was of such a nature that the pro- 
perty in the mines being solely vested in the 
Crown, the possession thereof was to be con- 
sidered, as against all others than the Crown, in 
the subject who owned the land. The mere 
decision of the Crown not to claim such mines as 
against the owner of the land would in effect 
constitute the concession, but if the owner is to • 
be considered as a mere stranger it would require 
a grant of which there is no evidence. Morgan's 
title, it appears, was a lease from the owner of a 
farm of amongst other things gold ores subject to 
the rights of the Crown, and rents, royalties, and 
covenants therein mentioned. He refused to pay 
the Commissioner of Woods and Porests any 
royalty, hence the action At page 454, the 
learned judge further says — "Prom the time of 
the Revolution the hereditary possessions of the 
Crown, including royal mines, have been given up 
to the nation. It is, however, wholly untrue that 
the Commissioners prevent the owner of lands 
from mining for gold therein^ although they are 
undoubtedly entitled so to do if for any reason 
such a course should be deemed desirable.*' I 
may observe here that in no part of the case or 
the judgments is the propriety of the owner 
giving a lease such as therein mentioned com- 
mented on, and from the quotation just made, I 
gather that since the revolution it has been the 
practice for the Crown to prefer the owners of the 
soil in granting, if not to grant exclusively to 
them, the license to work mines in their own land. 
So much for the cases decided in England. I see 
nothing in them inconsistent with the possession 
being in the land-holder, and the property in the 
Crown, but everything is consistent therewith 
Looking then at the Acts of the colonial legisl 
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ture, in whom is now vested the power to deal 
with the prerogative right, persons having owner- 
ship of the soil are not mere strangers to the 
mines, and whilst claiming and enforcing a royaltj 
from them a distinction is made between 
such owners and a mere stranger, distinction 
is made in their favor as to the terms on 
which they may mine on their own lands 
compared with the terms upon which mining is 
permitted on the lands of the Crown. See Acts 
16 Vic, No. 48 ; 17 Vic, No. 23 ; 20 Vic , No. 29 
before cited. In the first two of these Acts the 
legislature seems to have chiefly in view the raising 
of revenue. The fee chargeable under the first 
Act for a miner's right is thirty shillings per 
. month, or ten per cent, of the gross proceeds of 
the gold by way of royalty for mining on waste 
lands of the Crown. Only ono-half of that royalty 
or license fee is demanded for mining on lands 
which have been alienated, 17 Vic, No 23. The 
fees and royalties were lessened, but the same 
proportion kept. By 20 Vic, No. 29, the fee for 
a miner's right was reduced to the almost nominal 
sum of ten shillings per year. And the whole 
scope of the Act points to the conclusion that the 
chief object of the legislature was to induce 
persons to take up and mine such lands within 
the colony as were likely to be gold producing. 
In this Act there is no fee whatever required to 
entitle a man to mine on alienated land, but sec. 9 
imposes a penalty on any person mining for gold 
on the land of a private individual without the 
consent of the owner. All these Acts support the 
view that the freeholder is not considered, and is 
not to be considered, a mere stranger to the royal 
mines within his lands, and are consistent with 
that view of the prerogative as to royal mines, 
which would give to the land-owner the possession 
as against all others than the Crown. To the 
Crown belongs the right of property in all gold 
and royal mines, and the right to take possession 
thereof, and dig and search for the same in all 
lands within the realm as well that of the subject 
as of the Crown. The case of Attorney- General 
V. Plant is in direct contradiction to this view. 



The decision therein is founded on the view taken 
by the learned Judge of the effect of the cases 
therein cited. For the reasons given I have wit^ 
much hesitation come to the conclusion the cmc 
of Plant V. The Attorney- General was wrongly 
decided, and that the Crown's prerogative right 
to unopen royal mines does not within this colony 
exclude the possession of the freeholder as against 
others than the Crown and persons claiming under 
the Crown. 

Solicitors for plaintiff : Marsland Sf Maryland, 
Solicitors for defendants : Macdonald-Paterton 
if Hawthorne, 
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GREAT MONKLiLKn TRIBUTE COMPAKY P. 
TRUKMAN. 

Company — Call — Forfeiture ofiharee — Companiet 
Act, 1863 {27 Vic., No. 4), a. 25, Table A. 

The articles of association of a company contained a 
clause that if any member failed to pay a call within 
seven days he should, hy mere defaalt alone and 
without any proceediu^ on the part of the company, 
cease to be a shareholder. A shareholder hanng 
made such default was sued for calls due. 

Hdd, that the shares could be forfeited only at the option 
of the directors, and no such option having been 
exercised, the shareholder remained liable. 

Action, before Griffith, C.J., and a jury at Mary- 
borough, to recover calls alleged to be due by the 
defendant. 

The jury found that the calls were duly made, 
that due notice was given to the defendant, that 
the shares were never forfeited by the plaintiffs, 
or treated by them as forfeited, it was contended 
for the defendant that under the articles of 
association a shareholder by the non-payment of a 
call absolutely ceased to Be a member^of the com- 
pany. 

Power for the plaintiff. Lilley for defendant. 

Griffith, C.J., delivered judgment : The plain- 
tiffs are a joint stock company in voluntary 
liquidation. This is an action to recover the 
amount of three calls, two made before the com 
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meTicement of the liquidation and the third by the 
voluntary liquidator. The defendant relies upon 
article 8 of the articles of association, which is as 
follows: — "Should any member fail to pay his 
call within the space of seven days from its due 
date he shall, by reason of his default alone and 
without any previous proceeding on the part of 
the company or its officers, cease to be a share- 
holder in respect of the shares upon which default 
is made, and his name shall thereupon be struck 
oat by the secretary from the share register, and 
his shares shall thereupon be the absolute property 
of the company.'* It was proved at the trial that 
before the making of any of the calls sued for a 
previous call had been made, which the defendant 
had failed to pay for seven days after its due date. 
It is contended on his behalf that upon the 
expiration of that time he absolutely ceased to be 
a member of the company, and that no action on 
the part of the company or its directors was 
necessary tx> bring about that result. The plain- 
tiffs contended that the article must be treated as 
a provision for forfeiture, and that the non-pay- 
ment of calls within seven days operated as a 
forfeiture of the shares only at the option of the 
directors. In answer to questions, the jury found 
that the plaintiff company, acting by its directors, 
had not forfeited the shares or treated them as 
forfeited. It is to be observed that article 8 does 
not use the word "forfeited," but appears to 
assume that the cessation of membership can be 
effected by the mere default in payment of a call. 
Article 10, however, describes the result as a 
"forfeiture.*' In the case of Moore v. Bawling 
(6 C.B., N.S. 289), it was held upon the construc- 
tion of a clause in a deed of settlement, which 
provided that if a member of a company should 
permit any monthly subscription on his shares to 
be in arrears for six months, the shares should 
become absolutely forfeited to the company. 
That the neglect to pay the subscription operated 
u a forfeiture of the shares only at the option of 
the directors. The point seems not to have been 
seriously disputed, Lush, Q.C. (afterwards Lush, 

L.J.)* the defendants' counsel conceding that this 

I 



was the true interpretation. The case has been 
considered ever since — a period of nearly forty 
years — as an authority for the proposition that 
such clauses are inserted in articles for the benefit 
of the company, and that there is no forfeiture 
until a forfeiture is declared. (See Lindle^f on 
Companies, p. 533.) In this respect the same 
rule of construction has been applied as in the 
(lase of forfeitures for non-payment of rent or 
breaches of covenant, which take effect only at the 
option of the person for whose benefit the act not 
performed ought to have been performed. 
{Davenport v. Begina, 3 Ap. Ca., 115.) In the 
present case article 8, standing alone, would seem 
to indicate that the framer of it intended to 
exclude the application of this rule of construction. 
My attention was, however, drawn by Mr. Power 
to article 14, which allows a surrender of shares in 
the company on certain conditions, one of which 
is that the retiring member shall pay his propor- 
tion of the liabilities of the company if the 
directors so require. This provision, it was argued, 
showed that the articles, taken as a whole, did not 
contemplate that a member might get rid of his 
shares and the consequent liability upon them 
without any exercise of any option on the part 
of the directors. My attention was also directed 
to the cases which established that a power to 
forfeit is a fiduciary power to be exercised by the 
directors for the benefit of the company, and that 
an attempted forfeiture in pursuance of a scheme 
to enable the shareholders to escape liability is 
ineffectual. {Lindley, pp. 82, 83, 84.) To these 
arguments it was answered that article 8 is, in 
effect, a standing declaration on the part of the 
company of its exercise of the option to forfeit, if 
any such exercise is necessary, whenever a mem- 
ber makes default in payment of a call for seven 
days. And there is some ground for thinking 
that this was the actual intention of the framer of 
the article. Assuming, however, that the literal 
effect of article 8 is that the member upon mere 
non-payment of a call for seven days ceases ipno 
facto to be a member of the company, it was con- 
tended by the plaintiffe that the article so con* 
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strued is ultra vires. The effect of The Joint 
Stock Companies Act, 1863, with respect to the 
liability of members is thus stated by Lord 
Macnaghten in Ooregum Gold Mining Company 
V. Roper (1892, A.C., 146):— "The dominant and 
cardinal principle of these Acts is that the investor 
shall purchase immunity from liability beyond a 
certain limit on the terms that there shall be 
and remain a liability up to that limit . Whether 
this liability is one of the conditions of the 
memorandum within the meaning of that expres- 
sion in The Act of 1862, as Lord Selborne seems to 
haye thought {Denfs Case, L.R., 8 Ch., 768), or a 
condition attached to a company limited by shares 
and of the essence of such a company, though it 
may not be fouftd contained within the four 
comers of the memorandum, is a matter of little 
or no importance. In either view of the case it is 
plain that the condition is one which cannot be 
dispensed with by anything in the articles of 
association, or by any resolution of the company, 
or by any contract between the company and out- 
siders who have been invited to become members 
of the company, and who do come in on the 
faith of such a contract." I adopt this as a 
concise statement of the law, and I think it 
follows that an article the effect of which would 
be that a member by merely making default in 
payment of a call for seven days could absolutely 
discharge himself from all liability for future caller 
(except his liability as a past member in the event 
of the company being wound up within twelve 
months), would be ultra vires. It was contended 
by Mr. Lilley that the law as stated by Lord 
Macnaghten does not apply to the case of for- 
feiture of shares, which, as pointed out in IVevor v. 
JFhitwortk (12 Ap. Ca., 409), is recognised by 
the Act itself. (Section 25, table A, articles 17 
to 22.) It is to be observed, however, that the 
forfeiture referred to in table A is a forfeiture by 
ezereise of the option of the directors. And the 
forfeiture spoken of in Trevor v. Whitworth its 
described by Lord Watson (p. 429) as a proceed- 
ing in invitum,, I am of opinion that there is an 
essential distinotion between a forfeiture of this 



kind and an attempted relinquishment of liabilitj 
by a member of his own motion without any 
exercise of volition on the part of the directors, 
which I think is inaccurately described as a for- 
feiture. The substance of the matter must be 
considered rather than the form, and an attempt 
to exclude the exercise of volition by the directors, 
and to leave the cessation or continuance of a 
member's liability in the hands of the member 
himself, carrie,^ the matter no further. For the«»€ 
reasons I think that article 8, if read literally, i^ 
ultra vires and imperative. If, however, the 
article is to be read as authorising a forfeiture at 
the option of the directors, which, having regard 
to the length of time that has elapsed since the 
case of Moore v. Rawlins, and the numerous 
articles of association that must have been framed 
in reliance on the law as declared in that case, I 
am disposed to think should be taken to be the 
true construction, that option has not been exer- 
cised. In either view, therefore, the forfeiture 
set up has not taken place, and the defendant is 
still a member of the company. It was further 
contended by Mr. Lilley that even if article 8, 
taken literally, is ultra vires, so that the defendant 
remains liable to be treated as a member of the 
company as between himself and the company *8 
creditors, still the company itself cannot, nor can 
a voluntary liquidator who is the nominee of the 
members, take advantage of the invalidity. >'o 
authority was cited to show that the rights of a 
voluntary liquidator are different from those of 
an official liquidator, or that the obligations of a 
member are different in a voluntary liquidation 
from his obligations in a compulsory liquidation. 
Nor do I know of any authority for the distinction. 
It was suggested by Lord Herschell, in the 
Ooregum Company's Case, which was a case of 
shares issued at a discount, that possibly the 
holder of such shares might be entitled to insist 
that no calls should be made upon him beyond tiie 
agreed amount, except for the purpose of paying 
debts and costs in a winding up. But there is not, 
so far as I am aware, any authority oti the subject. 
And it seemfl to me that the point is not open in 
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the present caae in its present stage. Possibly, if 
the defendant could show that the calls now sued 
for are not required for the payment of the debts 
of the company, he might be entitled to apply for 
a stay of proceedings or some similar relief. On 
that I ofPer no opinion. The question now before 
me is who is entitled to judgment on the findings 
of the jury and the admitted facts. The jury 
found against the plaintiffs with respect to one of 
the calls. For the reasons I have given, I am of 
opinion that the plaintiffs are entitled to judgment 
with respect to the other two calls. There will 
therefore be judgment for the plaintiffs for 
£138 17s. Id. Costs will follow in the usual 
course. Leave to apply. 

Solicitors for plaintiffs: Chambers^ Bruce l( 
McNah, 

Solicitors for defendant: Bemayt ^ Osborne. 



TOWNSTILLE. 

GBipriTH, C.J. 8th June, 1894. 

In re SHIKLBS AK J) BKCKETT, Ss parte B. T. 

SHIELDS. 

iMohency Act of 1874 (88 Vie., No. 6J, m. 90, 
202, rr. 202, 208, 209, 227, 229, 234, 241-^ 
Liquidation — Proof of debt — Powers of 
Beyittrar — Appointment of trustee. 

The Registrar has power to enquire into and reject a 
a proof oi debt in liquidation proceedings. 

The functions of the Registrar with respect to objections 
to the admission of proofs of debt in a resolution for 
liquidatioD are the same in Queensland as under Tke 
English Bankrupky Act <if 1869, unless a contrary 
intention is expressed under other rules ineonsistent 
therewith. 

The appMntment of a trustee in liquidation by arrange- 
ment at the first meeting need not be by a special 
resolution. 

Appeal from the decision of the Registrar of 
the Northern Supreme Court, rejecting a proof of 
debt by Bhoda Shields in liquidation proceedings, 
and from a refusal to register J. S. Miller as 
trustee. 

The facts appear in the judgment. 

Gbiffith, C.J. : At the general meeting, held 
under the petition for liquidation, proofs of debts 



were produced for sums amounting in all to 
upwards of £900, one of which was a proof by 
Mrs. Ehoda Shields, the wife of the debtor Shields, 
for £264, being the unpaid balance of a sum of 
£279 alleged to have been advanced to the debtors 
on the Ist of May, 1891. This proof was objected 
to by a creditor, on the ground that the advance 
was made to the debtor Shields alone, and not to 
the firm. A resolution for the liquidation of the 
affairs of the debtors by arrangement, and not in 
insolvency, was passed unanimously. A resolution 
was then proposed for the appointment of Mr. J. 
S. Miller as trustee. This resolution was sup- 
ported by creditors for £465, including Mrs. 
Shields, and opposed by creditors for £418. If, 
therefore, the trustee must be appointed by a 
special resolution, i.e., a resolution decided by a 
majority in number and three-fourths in value of 
the creditors present and voting, this resolution 
was not duly carried, even reckoning Mrs. Shields' 
proof. And if her proof were disallowed, the 
resolution would not have been carried as an 
ordinary resolution, i.^., a resolution decided by a 
majority in value of the creditors. When the 
resolutions were presented to the Eegistrar for 
registration he required Mrs. Shields and the 
creditors objecting to her proof to attend before 
him. They accordingly attended by their proxies, 
and the Begistrar, after hearing them, rejected 
the proof, and refused to register the resolution 
appointing Miller as trustee. A subsequent meet- 
ing of creditors was then held, under rule 211, on 
the assumption that no trustee had been appointed 
at the first meeting. At the second meeting, a 
resolution appointing Miller trustee was assented 
to by creditors for £460 out of a total of £883, 
the majority including Mrs. Shields Another 
resolution was proposed and assented to by 
creditors for £422 out of a total of £619 (not 
including Mrs. Shields* proof), appointing Mr. 
Lynch as trustee. The Eegistrar has not regis- 
tered either of these resolutions. Mrs. Shields 
now appeals from the rejection of her proof and 
the refusal of the iiegistrar to register the 
resolution appointing Miller as trustee, and the 
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creditor who nominated Mr. Lynch asks that the 
resolution appointing him may be re^stered. 
Upon these facts three questions arise for 
decision — (1) whether the Registrar had power to 
reject Mrs. Shields' proof? (2) whether, if he had 
power to do so, his decision rejecting it was right ? 
and (3), whether a trustee in a liquidation can be 
appointed by an ordinary resolution, or by a 
special resolution only? The system of liquidation 
established by The Insolvency Act of 1S74 is 
founded on that established under The English 
Bankruptcy Act of 1869, an<i follows that system 
almost implicitly so far as regards procedure. 
The law of insolvency, however, as declared by 
these two Acts, differs in many important points, 
and the practice under an adjudication of insol- 
vency also differs materially. It is only necessary 
to refer to the differences so far as regards the 
first meeting, and the proof of debts for the 
purposes of that meeting. Under both Acts the 
first meeting of creditors is to be presided over by 
the Registrar unless he is unable to attend. 
Under the English practice a creditor might prove 
his debt at the meeting, or at any time before it, 
by sending his proof to the Registrar (r. 67), and 
the Registrar, who was also trustee until a trustee 
was elected (s. 17), had power "upon sufficient 
cause shown" to disallow any proof to which 
objection might be taken at the meeting (r. 70). 
Under the Queensland A.ct, a creditor desiring to 
vote at the first meeting must make a preliminary 
proof of his debt. This proof must be made 
before the Registrar or other prescribed person, 
and upon its being made " to his satisfaction " the 
claimant may obtain a certificate (s. 90), which 
entitles him to vote at the first meeting as a 
creditor for the amount stated in the certificate. 
Under the Queensland practice, therefore, in the 
case of proceedings under an adjudication, the 
Registrar's powers, with respect to proofs made 
for the purposes of the first meeting, are much 
more limited than those of the Registrar under 
the English practice, and in the case of a creditor 
who has obtained a certificate of preliminary 
proof he appears to have no power at all of dis- 



allowance. I turn now to the practice in liquids- ' 
tion proceedings, which, as I have already said, is 
practically identical under the two systems. The 
chairman of the first meeting is in this caae not to 
be the Registrar, but is to be elected by a majority 
of the persons present claiming to be or to repre- 
sent creditors (E.R. 268, Q.R. 202). With 
respect to proof of debts for the purposes of the 
meeting, the English rule 269 and Queensland 
rule 203 provide, in identical terms, that "creditors 
may prove their debts and appoint proxies as in 
insolvency " But although these words are iden- 
tical, their effect is different under the two systems, 
inasmuch as they refer to and adopt the differing 
modes of procedure to which I have already 
adverted. With respect to the powers of the 
Registrar in regard to proofs, E.R. 271 provides as 
follows: — "All proofs and proxies intended to be 
used at any general meeting, and not previously 
filed, shall be handed to the chairman of the meet- 
ing. Any objection thereto shall be marked 
thereon by the chairman, and shall be dealt with 
by the Registrar on the resolution being presented 
to him for registration." There is, I think, little 
difficulty in interpreting this rule as it stood in 
the English code of procedure under The Act of 
1869. The Registrar, not being present at the 
first meeting, and not being able therefore at that 
meeting to exercise the authority given to him by 
r. 70 in cases of bankruptcy to disallow a proof 
"upon sufficient cause shown,*' the same power 
was in effect conferred on him by requiring him 
to deal with the objections to proofs when the 
resolutions were presented to him for registration. 
1 think it was intended that the Registrar in the 
exercise of his authority under this rule should 
act upon the same principles as when dealing with 
proofs for the purpose of a first meeting of 
creditors in bankruptcy. The only rule formally 
controlling his power in this respect was rule 300, 
corresponding in words with r. 234 of the Queens- 
land rules, which forbade him to reject or refuse 
a proof of debt by reason of mere informalities. 
This view is confirmed by the English rule 295, 
which required the Registrar on presentation of 
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the resolution to examiDe it, and " to hear any 
creditor who had given notice of his desire to he 
heard on the matter." The rule goes on to say 
that the Kegistrar, " on being satisfied that the 
requirements of the statute and the rules have 
been complied with, shall register the resolutions." 
I think that this rule shows clearly that it wa8 
intended that the duties of the Registrar before 
registering a resolution should not be merely 
ministerial, but that he should have authority to 
inquire into and decide all sueh matters as it 
might be necessary to decide, in order to ascertain 
whether the requirements of the Act and of the 
rules had been complied with. That the power of 
rejecting proofs was exercised when the proof was 
bad in point of law is shown by JSx parte Ruffle 
(L.R. 8 Ch. 997), and other cases. And, having 
regard to the serious consequences that might 
follow from the carrying of resolutions by the 
vote of persons who are not really creditors, there 
is strong reason why it should be exercised also 
where the validity of the proof depended on a 
question of fact. See Ex parte Weil (5 Ch.D., 
345), in which case the power of the Kegistrar to 
inquire into the facts is assumed. The Queens- 
land rules 205 and 229 are in terms identical with 
English rules 271 and 295 ; and I am of opinion, 
on consideration, although at first I felt some 
doubt, that it was intended that the functions of 
the Eegistrar with respect to objections to proofs 
in the case of a resolution for liquidation should 
be the same in Queensland under The Act of 1874 
as in England under The Act of 1869, except so 
far as a contrary intention is expressed by other 
rules inconsistent with the exercise of such a 
power in any particular case. In the present 
case no certificate of preliminary proof was pro- 
duced by Mrs. Shields, so that it is unnecessary 
to consider what would be the elPect of such a 
certificate in a case of liquidation, and I do not 
find any other provision in any of the rules limit- 
ing the power of the Kegistrar in dealing with 
objections. I am therefore of opinion that the 
Begistrar had power to disallow Mrs. Shields* 
proof if the facts as established before him on 



hearing the parties required him to do so. I pass 
to the question whether his decision was a correct 
one. The Registrar disallowed the proof on the 
grounds (1) that the books of the debtor's firm, 
which were produced to him, and the deed of 
partnership between the parties, showed that the 
debt was the separate debt of the debtor Shields 
and not of the firm, and (2) that, as under The 
Married Women's Property Act, 1890 (s. 6), a 
married woman cannot come into competition 
with her husband's creditors for the purpose of 
dividends, she cannot be allowed to vote in the 
choice of a trustee. I should be disposed to 
agree with the Kegistrar on the latter point if the 
question were between the wife and her husband's 
separate creditors. And much may be said in 
favour of applying the same rule to the case of a 
claim against her husband and another jointly. 
It has, however, been decided by Cave, J. (Be 
Tuff, 19 Q.B.I)., 88), that the 6th section of The 
Married Women's Property Act does not apply to 
proofs by a wife against the estate of a partner- 
ship of which her husband is a member. With- 
out expressing any opinion of my own on the 
point, I should be disposed to follow that case, and 
overrule the objection taken to the proof on this 
ground. Upon the other point, the facts, as they 
were brought before the Kegistrar, were, shortly, 
these: The claim, which was good on the face of 
it, was for the balance of an advance of £279 
alleged to have been made to the debtors on 1st 
May, 1891. The deed of partnership between the 
debtors, which is dated 7th May, 1891, recites 
that they had lately purchased a business for the 
sum of £800, which was to be contributed by 
them in equal shares, but that the whole sum had 
in fact been provided by Shields, who was to 
receive half of it from Beckett, with interest at 
10 per cent., in the manner specified in the deed. 
The deed then provides that they shall be partners 
in the business for a term of 5 years from the 1st 
of May, and that their capital shall be " the sum 
of £300," and such further sums as may after- 
wards be contributed by them in equal shares. 
The firm's ledger contains no entry of any advance 
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from, or transaction with, Mrs. Shields, but con- 
tains entries showing Shields' account with the 
firm. In this account he appears as a creditor of 
the firm as of the date 1st May, 1891 (the same 
day on which the advance of £279 referred to in 
the proof is said to have been made), for two sums 
of £200 and £79, both described as " cash." The 
books do not show how the £21 requisite to make 
up the purchase money of £300 was paid. Under 
the date 3 1st August in the same year, the amount 
of £279 is transferred to a separate account 
called "W. Shields' advance account," which is 
credited in April, 1894, with the £15 for whicli 
Mrs Shields gives credit in her proof as of about 
the same date. The debtor Beckett said that the 
advance was made to the firm by Shields, and not 
by his wife. Upon these facts the Eegistrar wan 
of opinion that the debt was in fact the separate 
debt of Shields, and not the debt of the firm. 
There can be no doubt as to the identity of the 
sum of £279 alleged to have been advanced by 
Mrs. Shields and the £279 entered in the firm'u 
books. Nor is there any doubt upon the facts a^ 
stated, that the advance was treated as between 
the debtors as an advance made to the firm by 
Shields and not by his wife. The mere omission 
of a debt from a debtor's books is not of itself 
sufficient reason for the rejecting of a proof by 
a trustee, if there is no reasonable ground for 
doubting the truth of the affidavit of proof. I am 
of opinion, however, that if a proof of debt were 
sent to a trustee in insolvency, and upon enquiry 
the facts appeared to be such as appear in the 
present case, his duty would be to reject it. 
Possibly, as has been suggested in some cases, a 
more lenient rule may be properly applied in deal- 
ing with proofs put in for the purpose of a first 
meeting than in the case of a final adjudication 
upon a claim, but I think that in this case tho 
Registrar came to the right conclusion on the fact 8 
as proved to him. This will not of course prevent 
the proof from being tendered afresh to tho 
trustee, or debar Mrs. Shields from appealing 
from his decision if he rejects it. Unless, how- 
ever, a strong case is made upon additional 



evidence, I do not think that she would succeed on 
such an appeal. It follows that, in my opinion. 
the Registrar was right in rejecting the proof, and 
in refusing to register the resolution appointing 
Miller as trustee. There having been no valid 
election of a trustee at the first meeting, the 
subsequent meeting was properly held. The 
resolution passed at that meeting appointing 
Miller had not, without Mrs. Shields' Yote, the 
support of a majority of creditors. The resolution 
appointing Lynch was assented to by such a 
majority, but not by a majority in number 
representing three-fourths in value. It is neces- 
sary, therefore, to consider whether a resolution 
appointing a trustee in liquidation at the first 
meeting must be a special resolution. Section 
202 (subsec. 1) provides that the meeting of 
creditors " may by special resolution declare that 
the affairs of the debtor are to be liquidated by 
arrangement and not in insolvency, and may at 
that or a subsequent meeting .... appoint 
a trustee." On a strict grammatical construction, 
the words " by a special resolution " do not 
govern the second member of the sentence. The 
analogy of proceedings under an adjudication 
would induce the expectation that a trustee may 
be elected by an ordinary resolution. Rule 227 
provides that whenever any resolution is required 
to be passed by creditors in liquidation proceed- 
ings, the majority required shall be a majority in 
value of the creditors present or represented at 
the meeting. Rule 241 provides expressly that 
any trustee after the first may be appointed by a 
majority in value of the creditors present or 
represented, although a trustee can only be 
removed by a special resolution. It may easily 
happen, as in this case, that creditors may be 
unanimous as to the desirability of a liquidation 
by arrangement instead of in insolvency, but that 
the majority necessary to pass a special resolution 
cannot be obtained in favor of any person as a 
trustee. Rule 212, which requires a special meet- 
ing to determine the security to be given by the 
trustee, may furnish arguments in support of 
mther view. On the whole I think that the 
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reasons for holding that an ordinary resolution is 
sufficient for the appointment of a trustee at the 
first meeting preponderate. I am, therefore, of 
opinion that Mr. Lynch, who obtained the support 
of a majority in value of the creditors at the 
subsequent meeting, was duly appointed trustee, 
and is eu titled to a certificate declaring him to 
have been so appointed. 



15 CHAMBERS. 

Geiffith, C J. 10th August, 1894. 

In re J. D. SCOTT, liquidating debtob. 

Practice— Insolvency Act of 1S74, s. 202, 
subsee. 10. 

Both the trustee's report and the resolution granting the 
debtor's discharge mast be filed on an application to 
the Registrar for the certificate of discharge of a 
liquidating debtor. 

Summons calling upon the Eegistrar to shew 
cause why a certificate of discharge should not be 
granted to the debtor. 

At a first meeting held after the presentation 
of a petition for liquidation the usual resolution 
for winding-up the debtor's estate in liquidation 
and not in insolvency was passed. At that meet- 
ing no resolution granting the debtor his discharge 
was passed, and a subsequent meeting was held 
under rule 236, at which a special resolution was 
passed granting such discharge. The solicitor for 
the debtor then applied, under sec. 202, subsec. 
10, of the Act, for the Begistrar's certificate of 
discharge, and presented the report of the trustee 
in liquidation. The Registrar declined to issue 
the certificate unless the resolution granting the 
discharge was filed. 

Hellicar, for the debtor, submitted that, as 
the resolution was not passed at a first meet- 
ing, and as there was no provision in the 
Act or rules for the filing of resolutions 
in liquidation other than those passed at first 
meetings, there was no necessity, under sec. 
202, subsec. 10, to file anything further than 
the trustee's report, especially as in the form of 
the certificate under the Act only the report is 



recited as having been read on the application for 
the certificate. 

The Registrar adhered to his previous decision. 

Griffith, C. J., was of opinion that the minutes 
of the meeting at which the discharge was granted 
should be produced and filed, as in the case of 
a special resolution passed at a first meeting, and 
made no order on the summons. 

Solicitor: Hellicar, 



JUNE SITTINGS OF THE FULL COURT. 

BBABANT AND COMPAJTr V, ifflKGh. 

Negligence — Navigation Act of 1876 (41 Vic, 
No. 3), M. 163, 180— Fort Dues Revision Act 
of 1882 (46 Vie, No. 12), s. 12, Sched. III. 
— Bailment — Explosives — Magazine — Unfit- 
ness of locality — Inevitable accident — Un- 
precedented flood — Knowledge of plaintiff- 
Contributory negligence — Volenti mm fit 
injuria. 

A quantity of explosives was stored in the Qovemment 
magazine, at Eagle Farm, by B. & Co., merchants in 
Brisbane, in pursuance of The Navigation Act of 
1876, for reward. There were no private magazines. 
In February, 1893, the Brisbane River was flooded 
twice, and the goods of B. & Co. were damaged. 
The floods were of an unprecedented nature. The 
second flood was higher than the first. No effort 
was made by the Government, in the intervening 
period, to remove or stack the goods higher. The 
goods were injured, and had to be destroyed. 
B. & Co. sued the Government under The Claims 
Agaimt the Qovemment Act, The defence was an 
exercise of proper care ; inevitable accident through 
an unprecedented flood ; and, that if the locality was 
unsuitable, that the plaintiffs knew and acquiesced 
therein. 

The jury found : (I) That the Government did not regard 
its duty, and that thd goods were destroyed through 
their negligence in not providing (a) a proper store- 
house; (5) a proper locality; and (c) in not taking 
proper care. (2) That the loss was not occasioned by 
inevitable accident through an unprecedented flood. 
(3) That the rising of the river was not such that the 
Government could not, by any ability, have foreseen 
or guarded against it. (4) That the plaintiffs knew 
of the unfitness (a) of the storehouse ; (6) of the 
locality ; and with such knowledge, prior to and up 
to the grievance complained of, continued to deliver 
explosives and undertake the risks. Damages were 
given for the full amount claimed. 
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Harding, J., held the maxim, Volenti non fit injuria^ 
was not applicable, and gave judgment for the 
plaintifBB. 

Held, on appeal, by Cooper, Chubb, and Real, JJ., that 
this judgment must be reversed. 

Cooper, J., was of opinion that the Government were not 
responsible, except for a tortious interference with 
the goods, and that the question should have been 
raised by demurrer. 

Chubb, J. , was of opinion that the effect of The Naviga- 
tion Act and The Part Dues Revisum Act was to 
make the Government, in respect of explosives, an 
ordinary bailee for reward, and that they were bound 
to take ordinary and reasonable care of the goods 
deposited ; that there was no evidence to support the 
finding that the floods of 1893 could have been fore- 
seen ; that the knowledge of the plaintiffs as to the 
unfitness of the storehouse and locality was an 
answer to their claim ; that there was some evidence 
as to negligence to take proper care ; that there 
should be a new trial for reassessment of damages on 
the last ground. 

Real, J., held that there was evidence to support the 
findings, but that the knowledge of the plaintiffs was 
an answer to the unfitness of the storehouse and 
locality ; that the Government was not bound to 
remove the goods unless in the interests of public 
safety ; that there was evidence as to negligence in 
not restacking after the first flood ; and that there 
should be a reassessment of damages. 

An order for a new trial with that object was granted. 

Action bj Brabant & Co., merchants in 
Brisbane, against T. M. King, nominal defen- 
dant appointed under The Claims Against the 
Government Act. 

The claim was for damages for injuries to boxes 
of explosives injured in the floods in the Brisbane 
River in 1893, through the negligence of the 
Government in failing to provide proper store- 
houses and to take proper care of the explosives 
stored by the plaintiffs in the Government maga- 
zine at Eagle Farm, pursuant to the requisites 
of The Navigation Act of 1S76. 

The defence was a general traverse of the claim ; 
that proper care had been exercised, and that 
the damage was caused by inevitable accident 
through the rapid rising of an unprecedented 
flood in the river, which could not have been 
foreseen. 

Leave to amend was given, by pleading that if 
the storehouse was in an unsafe condition, that 
the plaintiffs knew of it. 



From the evidence it appeared that certain 
cases of explosives were stored by Nobel and 
Company, in 1892, in the Gt)vemment magazine 
at Eagle Farm, in accordance with the require- 
ments of certain statutes. The plaintiffs were the 
duly constituted agents of the company in that 
behalf. There were no private magazines The 
magazine in question was built in 1886. Prior to 
1890, water was known to enter the magazine to 
the depth of four inches at high tide, and the 
floor had been raised one foot. A flood occurred 
in March, 1890, after which the platforms in 
the magazine were raised two feet nine inches. 
In February, 1893, the river was twice flooded to 
an unprecedented height. The second one was 
some inches higher than the first. During the 
interval, from the 5th to the I7th February, no 
effort was made to remove or stack the explosives 
higher. The goods were so injured by the water 
that they had to be destroyed. Brabant & Co. 
sued the Government for £7,684 8s. 4d., the full 
value of the goods. 

Power and Lilley^ for the plaintiffs. 

Byrnes^ A.O., Rutledge^ and Macgregor^ for 
the defendant. 

The questions and answers of the jury were:— 

1. Before January, 1893, were the plaintiffs 
importers into the port of Brisbane of the 
goods? — Yes. 

2. Before the said date did plaintiffs deliver 
goods to Government in pursuance of statutes 
to be taken care of for reward ? — Yes. 

3 In consideration thereof did Government 
undertake and agree with plaintiffs to {a) pro- 
perly store and take care of goods ? — Yes. {h) 
Re-deliver to plaintiffs on request ? — Yes. 

4. Before said date did Nobel's Company cause 
to be delivered by plaintiffs the goods to Govern- 
ment, in pursuance of statutes, to be stored and 
taken care of for reward ? — Yes. 

5. Were plaintiffs the duly appointed agents of 
company in that behalf ? — Yes. 

6. In consideration thereof did Government 
undertake and agree with company to {a) pro- 
perly store and take care of goods? — Yes. W 
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Re-deliTer to company on order or request? — 
Yes. 

7. Did the Government not regard its duty in 
that behalf ?— They did not. 

8. Did it not take proper care of the goods ? — 
They did not. 

9. By its negligence in not providing (a) pro- 
per storehouse, {b) a proper locality, (<?) in not 
taking proper care, were the goods after that date 
de8troyed ? — Yes, by negligence. 

10. Is the indenture of 0th December proved ? — 
Yes. 

11. If loss arose, was it cauned by inevitable 
accident through the rapid rising to an unprece- 
dented height of the flood ?-— No 

12. Was such rising such that the Government 
could not by any amount of ability have foreseen 
or guarded against it? — ^The rising was not such 
that the Government could not by any ability 
have guarded against. 

13. Was it known at all times to plaintiffs (a) 
that such storehouses, {b) that such locality, were 
unfit or improper ? — Yes. 

14. Did plainti&, with full knowledge of 
question 13, and of the risks attending the storage 
of explosives in such locality, for many years 
prior to and up to the grievance, continue to 
deliver explosives to the Government for storage 
by them in the said storehouse and locality? — 
Yes. 

15. Did the plaintiffs undertake and continue 
to undertake such risks ? — Yea. 

16. Thereafter, and with full knowledge of 
questions 13, 14, and 15, did plaintiffs deliver the 
explosives to the Government for storage in its 
storehouse and locality ? — Yes. 

17. What was the value of goods destroyed ? — 
£7,680 8s. 4d. 

18. Was that the market value; if not, what 
was ? — Yes. 

19. AVhat damage?— The full amount, £7,680 
8m. 4d. 

Power moved for judgment for plaintiffs for 
£7,680 8s. 4d. 

RuiledgCy on the findings to questions 13, 



14, 16, and 16, moved for judgment for the 
defendant. 

Habdixo, J. : This was a case tried before a 
jury during several days, and at its conclusion the 
answers of the jury to the questions put by me 
were such, that if not debarred by the effect of 
the answers to questions 13, 14, 15, and 16, 
making a good plea or cause of action, judgment 
should be entered for the plaintiffs. The defence 
raised, in respect to which the jury have found 
the facts, was pleaded after the jury was sworn. 
At the time that the plea was handed in, on read- 
ing it hurriedly, I threw out a suggestion to the 
counsel tendering it, that it would be well if they 
were to consider whether it contained all that was 
necessary, as 1 had doubts of its validity, and a 
case was very shortly after referred to which 
pointed to some defect, and which, if followed up, 
would have led to all the recent authorities on the 
case. I can only presume, therefore, that the plea 
was deliberately sustained, and at the end of the 
case, although the temptation was held out, no 
further question on the part of the defendant was 
put to the jury. He would stand or fall upon his 
plea— that is, the State would — that if the Gov- 
ernment did not provide fit and proper store- 
houses for the goods — which it is found they did 
not — if they did not provide fit or proper 
storehouses, or in a fit and proper locality, 
or did not properly store the same in the said 
storehouses, the plaintiff, with full knowledge of 
this unfitness and of the risks attending the 
storage of explosives in such storehouses and 
locality for many years prior and up to the 
happening of the grievance, continued to deliver 
explosives to the Government to be stored by the 
Government in such storehouses and locality, 
and undertook and continued to undertake such 
risk, and thereafter, with full knowledge of the 
aforesaid, delivered the explosives in the state- 
ment of claim mentioned to the said Government 
for storage in the said storehouses and locality. 
Now, the question resolves itself on that into two 
heads — (1) Did that plea without calling into its 
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assistance any of the other defences raised in the 
case answer the plaintiff's case? (2) Did it call 
into existence such assistance, and then, even if 
that were sustained so far as it goes, does it go to 
the whole of the plaintiff's case? Then the second 
point to be decided is — Is it necessary that this 
agreement should be pleaded to have been made 
freely and voluntarily ? During the course of the 
case, and since, a number of authorities were cited. 
The first, I think, in order of time was that of 
Woodley v. The Metropolitan District Railway 
Co.y in 2 Ex.D., p. 384. Now, that case was 
relied upon by Mr. Rutledge very much, but I shall 
only mention it because it is entirely inconsistent, 
in my opinion, with the decisions in later cases, 
and as far as I can see, has lost all virtue since the 
case, which I shall subsequently mention, of 
Smith r. Baker before the House of Lords. The 
next case was a case mentioned by the Attorney- 
General in his argument, that of Lax v. Mayor of 
Darlington, 6 Ex.D., p. 28. He is specially 
referring to pp. 33, 35, 37, dicta more particularly 
of Brett and Bramwell, L.JJ. The case decided 
that the defendants, having received toll from the 
plaintiff, and having invited them to come to the 
market with their cattle, a duty was imposed on 
them to keep the market in a safe condition, and 
therefore an action would lie against the 
defendants for the loss sustained by the plaintiff. 
Now, that as near as possible was this case before 
us to-day, and the observations made by both 
Brett, L J., and Bramwell, L.J., have nothing at 
all to do with the decision of the case. So far as 
I can see, there has been a difference between the 
leading Judges at home on this question, in which 
the minority has been one and sometimes two 
This one or two seem on all possible occasions to 
have asserted themselves and their did a. That 
case was commented on in this case of Smith v, 
Baker, which I shall refer to by and by. That 
was commented on in the case of Thomas v 
Quartermaine, 18 Q.B.D., p. 685. Referring to the 
case of Lax v. Corporation of Darlington, on pp 
696, 697, Bowen, L.J., says: "The plaintiff may 
have a common right or an individual right at law 



to find these particular premises free from danger, 
as in the case of lands on which a market or fair 
has been held. Winch v. Conservators of the 
Thames ; Lax v. Corporation of Darlington. The 
defendant in such circumstances does not discard 
his legal obligation by merely affecting the 
plaintiff with knowledge of a danger, which but 
for a breach of duty on his own part would not 
exist at all. But where the danger is one incident 
to a perfectly lawful use of his own prenais^ 
neither contrary to statute nor common law, where 
the danger is visible and the risk appreciated, and 
where the injured person, knowing and appre- 
ciating both risk and danger voluntarily encouuters 
them, there is, in the absence of further acts of 
omission or commission, no evidence of negligence 
on the part of the occupier at all. Knowledge is 
not a conclusive defence in itself. But when it is 
a knowledge under circumstances that leave no 
inference open to one — namely, that the risk has 
been voluntarily encountered — the defence seems 
to me complete." Implying, on the face of this 
other case, that there has been something more 
than knowledge wanted, that is to say, there is 
wanted, what is wanted in every contract — freedom 
— the contracting parties must be both and each 
free from duress. If one of them is under duress, 
there is no contract; consequently, so far, there 
should have been a statement of freedom of duress. 
This case of Thomas v. Quartermaine is elabor- 
ately dealt with in the case of Smith v. Baker 
before the House of Lords. In fact, they all are. 
It is one of those very long decisions which we 
have in the House of Lords sometimes, and the 
result of it was the defence arising from the 
maxim. Volenti non fit injuria, had not been 
affected by the Employers Liability Act, and 
therefore there was no evidence of breach of duty 
there. Lord Esher, M.R., at p. 689, says:—" Unless 
it can be made out that mere knowledge of the 
plaintiff of the existence of the defect is a defence 
to the action, we have no right to look into the 
findings. To my mind, it is conclusively shown 
that there was a defect — that is, such a 
condition in the works as produced a danger— 
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and that it was of such a nature that the 
master or person entrusted with the superin- 
tendence must have known of the existence 
of the defect. With regard to the plaintiff, 
there was no evidence that when he entered 
into the contract with his employer he 
knew of the state of the works, and, therefore, 
he cannot be said to have either expressly or 
impliedly contracted to run the risk. It is said, 
however, tbat he had been a very long time there, 
and must have known of the risk. Take it that he 
did. Is that, standing alone, something whicli 
prevents his recovering? I never heard the 
matter so put. It seems to me that sec. 2, 
sub^ec 3, of the Act shows that the Legislature 
did not adopt any such view, because in that 
clause a case is contemplated in which both the 
workman and his master know of the defect. 
The section says '* that the workman has not to 
have the right of compensation in any case where 
the workman knew of the defect or negligence 
which caused his injury, and failed, within a 
reasonable time, to give, or cause to be given, 
information thereof to the employer, or some 
person superior to himself in the service of tho 
employer, unless he was aware that the employer 
or such superior already knew of the said defect 
or negligence." So that it is assumed that tho 
servant may recover if he gives information, or 
if the master already knows. I cannot see, 
therefore, that the knowledge of the plaintiff 
absolves the defendant from any duty. It is put 
in the argument that the duty of the master is 
either to take reasonable care that there shall be 
no defect, or tell the servant that he does net 
mean to do so. To me it seems an unnatunil 
doctrine that merely telling the servant of the 
defect should absolve the master from liability, 
and unless there is some authority that binds mo 
to accept it, I cannot do so. Is it true to say tha t 
the mere knowledge of the servant, that the 
master is not going to take care that there is no 
defect or danger, makoH the continuance of the 
servant at the work evidence of negligence on 
his part? Are there not innumerable instances 



which negative this, as for instance, if the servant, 
in spite of the danger, does any act tending to 
save life or to the protection of his master's 
property P I protest against it being said that a 
jury are bound to find that there is negligence, in 
such a case, on the part of the man who runs the 
risk. The knowledge of the plaintiff of the want 
of care of the defendant is not conclusive against 
the former, though it is a material fact for the 
consideration of the jury in determining whether 
under all the circumstances the plaintiff was 
guilty of contributory negligence." Then there 
was Tarmouth v. France, in 19 Q.B.D., p. 647. 
It was there held by the majority of the court 
(Lord Esher, M.B-., and Lopes, L.J., dissenting), 
that upon the facts the jury might find the 
defendant to be liable, for there was evidence of 
negligence on the part of his foreman, and the 
circumstances did not conclusively show that the 
risk was voluntarily incurred by the plaintiff. 
Then, at p. 657, Lord Esher says : " Taking the 
whole of that judgment together, it seems to me 
to amount to this, that mere knowledge of the 
danger will not do : there must be an assent on 
the part of the workman to accept the risk, with a 
full appreciation of its extent, to bring the 
workman within the maxim. Volenti non Jit 
injuria.*' Then there in Thriusell v. Randyside 
Sf Oo, 20 Q.B.D., 369, where it was held, that the 
case was rightly left to the jury; that, although 
the plaintiff was aware of the danger, yet he was 
compelled by the orders of his employer to 
work where he was working when the accident 
happened ; the maxim, Volenti non fit injuria^ 
did not apply, and he was entitled to recover. 
The next case was that which was cited during 
the trial, the case of Osborne v, L.N.W,R.Co,^ 
21 Q.B.D., 220. The marginal note is as 
follows : — The plaintiff was injured by falling on 
steps leading to the defendants* railway station, 
which the defendants had allowed to be slippery 
and dangerous. There was no contributory 
negligence on the part of the plaintiff, but there 
were other steps which he could have used, and 
he admitted that he knew that the steps were 
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dangerous, and went down, carefully holding the 
handrail.. Held: that the defendants had not 
shown that the plaintilE with a full knowledge 
of the danger and the extent of danger had 
voluntarily agreed to incur it, so as to make the 
maxim, Volenti non fit injuria^ applicable, and, 
therefore, he was entitled to recover. Or* p. 223, 
Wills, J., in his judgment, says : — " It seems to me 
to follow, in such a case as the present, where the 
existence of negligence on the part of the defen- 
dants, and the absence of contributory negligence 
on the part of the plaintiff, are specifically found 
as matters of fact, if the defendants desire to 
succeed on the ground that the maxim, Volenti 
non fit injuria^ is applicable, they must obtain a 
finding of fact that the plaintiff freely and 
voluntarily, with full knowledge of the nature and 
extent of the risk he ran, impliedly agreed to 
incur it." Now, that is, so far, one of the 
questions — was it necessary here for the defen- 
dant, besides the ordinary way of showing that 
he contracted, to go a little further, and show a 
free and voluntary contract? 8o far as I have 
gone in the case already, this decision of Wills, J., 
is borne out. Now, after that came a case, which 
I will just mention. It is the case of Memhery 
V. Q,W. Railway Co,, in 14 Ap. Ca , 179. And 
here we have Lord Bramwell and the others 
differing again on the main question of the case. 
We now come to this last case, in which I think 
that the whole of the law, as it at present stands, 
is to be found, and which seems to sustain the 
dictum in Osborne v. L. ^ N, W.E Go. This is the 
case of Smith v Baker (1891), Ap. Ca., at p. 
326, reversing the decision of the Court of Appeal, 
in which it was held (Lord Bramwell dissenting) 
that the mere fact that the plaintiff undertook 
and continued in the employment, with full know- 
ledge and understanding of the danger arising 
from the systematic neglect to give warning, 
did not preclude him from recovery ; that the 
evidence would justify a finding that the plaintiff 
did not voluntarily undertake the risk of injury ; 
that the maxim, Volenti non fit injuria^ did not 
apply ; that the action was maintainable. To that 



Lord Bramwell dissented. He stuck right out 
from the very beginning and up to the House of 
Lords, of which he became a member at last. He 
still dissented, and, if the House of Lords was 
right. Lord Bramwell was probably wrong. [His 
Honour here read the judgment of HaUburr, 
L.C., 338.] Now, that is the first of the defects 
or alleged defects in this plea. That plea does 
not cover consent to the particular thing being 
done which would involve the risk— that is to say, 
does not consent to the Government doing 
nothing when danger arose. Lord Bramwell 
says, on p. 344 : — " In the course of the argument 
I said that the maxim. Volenti non fit injuria. 
did not apply to a case of negligence : that a person 
never was vol ens that he should be injured by 
negligence at least, unless he specially agreed to 
it ; I think so still. The maxim applies where, 
knowing the danger or risk, the man is volens to 
undertake the work. And I think the maxim 
does apply here ; for the complaint in the state- 
ment of claim (the only thing proved) was, that 
there was no one to give notice when the stone 
was passing over where the plaintiff was at work. 
If this was wrong, the plaintiff knew of it, and 
voluntarily undertook the risk. The case is 
different with a street accident, where a man is 
injured by the act of one between whom and him 
there is no relation. It is not dangerous apart 
from negligent driving; there is indeed a likeness. 
I admit that personal negligence in the master 
would make him liable ; bo, also, the use of 
dangerous plant not known to the servant." 
Even Lord Bramwell says that the maxim. Volenti 
non fit injuria, did not apply to a case of 
negligence. You must have an agreement ex- 
press or implied to that effect. Lord Herschell, 
at p. 360, says : — " The maxim is founded on good 
sense and justice ; one who has invited or assented 
to an act being done towards him cannot, when 
he suffers from it, complain of it as a wrong." 
Then, at p. 362, he says : — " Where, then, a risk 
to the employed, which may or may not result in 
injury, has been created or enhanced by the 
negligence of the employer, does the mere 
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continuance in the service, with knowledge of the 
risk, preclude the employed, if he aulFers from 
such negligence, from recovering in respect of 
his employer's breach of duty? " 1 cannot assent 
to the proposition that the maxim, Volenti non fit 
injuria^ applies to such a case, aud that the 
employer can invoke its aid to protect him from 
liability for his wrong. It is quite clear that 
the contract between employer aud employed 
involves on the part of the former the duty of 
taking reasonable care to provide proper appli- 
ances, and to maintain them in proper condition, 
and so to carry on his operations as not to subject 
those employed by him to tinnecessary risk." 
That runs throu»»h the whole of this case, ^iow, 
it seems to me that on these authorities, when you 
plead volenti non fit injuria^ you must go to the 
extent of showing that the party agamst whom it 
is pleaded was not under duress when he was said 
to be volenti and if he were under duress, I think 
thai the plea is not proved. He must freely and 
really submit himself to the risk. By The Navi- 
gation Act, explosives of this kind, when they 
come into the port of Brisbane, have, under 
enormous penalty, to be delivered to the (Govern- 
ment magazine in a certain specified way, or 
otherwise to a magazine provided as in the Act is 
enacted. Such magazines do not exist. And 
whether it was reasonable with the quantity of 
dynamite that was being imported into Brisbane 
by a private importer that such magazine should 
have been started by the plaintiffs might have 
been a question for the jury, and, if they found 
that it was reasonable that it should have been, 
then upon that would have arisen the question 
whether under these circumstances he could be 
said to have freely agreed But there is no 
allegation of the necessity for any such thing 
either by the quantity of the business done, or the 
bad way in which the Government did their work. 
^0 that, unless that was so, I consider that the 
plaintiffs did not act freely in doing it. They 
bad no other course. And that renders the plea 
defective. As to the second point, that this plea 
does not cover the whole cause of action, it only 



goes to show that they had knowledge that the 
storehouses themselves, and the locality in which 
they were, were unfit and improper, and that, with 
that knowledge, and knowing the risks attending 
the storage of the goods in the storehouse in that 
locality for many years prior thereto, they still 
undertook, and continued to undertake, the risk, 
and thereafter, with that knowledge, deliberately 
brought an action against the defendant for a 
number of causes of action based on negligence, 
one of which was that the storehouses were unfit 
and improper. The jury found that that was so. 
Phe next allegation was, that the locality was 
unfit and improper. The jury found that it was 
so. And to these two findings it is necessary to 
add a further charge that I have alluded to. It 
does not, in my opinion, extend beyond that. But 
the plaintiffs sued, in addition to that of putting 
into an improper house situated in an improper 
locality, that they did not take proper care, and to 
that the defendant has not said that the plaintiffs 
have agreed, and the plaintiffs not having agreed 
to that, and the maxim Volenti non fit injuria not 
applying to that part of the case, the plaintiffs are 
entitled to judgment. I think that it may be 
collected from the findings that had that question 
been put to the jury they could not, and I think 
no reasonable man could, but find on the face of 
these findings that the plaintiff was not agreeable 
to the Government simply doing nothing to save 
the goods if necessity arose. I think that they 
had to take as much care to avoid these goods 
being damaged in respect to the flood going down 
the river as they had if they found the Defence 
Force practising with ball, and it was possible that 
their balls would hit the building, and if they did 
not send notice and take care to stop it, and the 
building got hit, they would be liable. I think 
that the plaintiffs must succeed. There will be 
judgment for the plaintiffs for £7,684 8s. 4d. In 
this case there were certain statements in the 
plaintiffs' pleading which I did not think it was 
necessary should be put in issue. The defendant 
put in a statement of defence traversing every- 
thing. The matters I refer to are contained in 
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paragraphs 8, 4, and 7 of the statement of claim. 
Notwithstanding that they put these into issue, 
they dallied about giving admissions, and ultimately 
refused to give the admissions necessary for the 
purpose in the form required by the rule. True 
it is, that certain of these facts were to be picked 
up as admitted in defendant's solicitor's letters, 
but that caused a great waste of time during the 
trial, and created the necessity for a great deal of 
evidence. I hail determined, if the Government 
had obtained judgment in this ca«e, to disallow 
them the costs from the plaintiffs in ho far as the 
costs have been increased by reason of these 
trifles. As the case has turned, however, they 
will have to pay the costs of the action, so no 
special order will be necessary, but for a direction 
to practitioners in future cases I point this out. 

From this judgment the defendant appealed, 
and there was a cross appeal on the part of the 
plaintiffs as to certain findings of the jury. 

After argument, the Court reserved judgment. 

Coop KB, J. : In this case I have the misfortune 
to differ from the other members of the Court. 
I unfeignedly regret it, but it is clearly my duty 
to give effect to my opinion, which has been 
forced upon me by such study of the case as I 
have been able to devote to it. The pLuntiffs 
are merchants and importers of explosives into 
Queensland, and the nominal defendant repre- 
sents the G-ovemment of the colony. The plain- 
tiffs imported a large quantity of explosives into 
Brisbane before February, 1893, and they were 
received into the Government magazine by defen- 
dant's servant. In February unprecedented floods 
caused the Brisbane Hiver to rise to an extent 
theretofore unknown, and in consequence a large 
quantity of the explosives was damaged and 
destroyed. The plaintiffs sued for the value. 
The rule which governs the liability of the defen- 
dants in such a case was, I think, clearly expressed 
in the Mernfty Docks case, 1 H.L , 93. In the 
Sanitary Commissioners of Gibraltar v. Orfila^ 15 
Ap. Ca., at p. 408, Lord Watson, who delivered 
the judgment of the Privy Council, quotes with 
approval a passage from the judgment in the 



Mersey Docks case^ and, at p. 411, says: — *'Tn 
these circumstances the question arises whether 
it be according to the intention of the two 
Orders-in-Council that the commissioners shall be 
responsible." The rights and liabilities of the 
defendants in this case are defined and controlled 
by the statute law, and the cases of He^. v. 
Williams, 9 Ap. Ca., and Farnell v. Bowman^ 12 
Ap. Ca., 643, are authorities to show that the 
principle of liability for negligence established bv 
the Mersey Docks case is applicable to colonial 
Governments. In applying that principle to this 
case, the question arises, What did the Legislature 
intend by Part YII. of The Navigation Act/ 
Did they intend that the Government should be 
warehousemen of explosives and subject to all the 
liabilities of ordinary traders, or that they should 
be merely custodians of the public safety? If the 
intention had been that the Government were to 
be warehousemen, I should have expected to And 
that a discretion had been left to them to receire 
or refuse at will the goods when tendered to theot 
by the importer; that they should have been 
allowed to fix their own charges for their services; 
that their servants in an emergency should have 
been allowed a discretion to remove the goods 
temporarily to another place. Part VII. of Tke 
Navigation Act begins at sec. 163, which is as 
follows : — " Every person or persons who shall 
import gunpowder or any other explosive sub- 
stance into Queensland shall immediately, when it 
shall arrive in any port, report the same to the 
Collector or principal officer of Customs, vid 
also to the officer in charge of the Government 
magazines, in order that the same may be 
deposited in one of such magazines, and the said 
officer shall receive the same into his custody. 
. . : Provided always that the officer in charge 
of the magazine may at any time refuse to receive 
therein, or to allow within its precincts, any 
explosive substance, the properties of which may 
be unknown to him, and which he may have 
reason to apprehend to be unsafe for lodgment iu 
the general magazine, and such explosive sab- 
stance shall be so dealt with as mts^y b^ considered 
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by the Treasurer to be necessary for public 
safety." A.11 the other sections, except sees. 173 
and 174, contain elaborate provisions against 
dealing incautiously with explosives Section 178 
has been repealed, bnt is replaced by sec. 12 of 
The Port Dues Revision Acfj which fixes the 
storage rent for gunpowder, Ac. ; and sec. 174 
provides that the explosives may be sold for pay- 
ment of rent It seems to me, therefore, that 
Part VII is intended to permit, under stringent 
conditions, the importation of explosives into 
Queensland, and to protect the public from danger 
or loss as completely as human foresight can do 
it, and as is consistent with a reasonably con- 
Tenient handling and transmission of such sub- 
stances. I therefore think that in requiring the 
magazine- keeper to receive, under certain con- 
ditions, explosives tendered to him, and to deliver 
them up after certain formalities have been com- 
plied with. Part VII. was not intended to cast 
upon him any other duty than that of protecting 
the public against the disastrous consequences of 
the accidental explosion of large quantities of 
dangerous chemical compounds. If it were part 
of the duty of the keeper of the magazine to 
devote his attention in an emergency to saving 
the property of importers, it is easy to imagine 
many cases in which such duty would conflict 
witb his duty to the public. I think that the 
Xiegislature did not intend this, but that the 
public safety should be paramount. This view is 
not weakened but rather confirmed by the word- 
ing of the repealed statutes which preceded The 
Navigation Act, Section 103 of The Ousfomg 
Act was pressed upon us as showing the necessity 
for enacting that the Government shall not be 
liable for damage to importers* goods under 
Government control occasioned by fire, inevitable 
accident, or felony. The inference being that in 
the absence of such a provision in The Navigation 
Act the Government are liable. I think that the 
omission was probably made because the intention 
to limit the liability of the Government is 8uf&- 
ciently clear without it. In cases of this kind, I 
think the Goti^mment oflnnot be held responsible 



except for a tortious interference with the goods ; 
there is no pretence of such a thing here. I am, 
therefore, of opinion that the defendants are 
entitled to our judgment The defence I have 
discussed, though which upon argument before us 
was not taken as it ought to have been, by way of 
demurrer, and therefore the defendants are not 
entitled to their costs of the trial. I think there 
ought to be judgment for the defendants with 
costs of this appeal, but without costs of the trial. 
Chubb, J. : I am of opinion that this appeal 
ought to be allowed. The action was brought 
against the Government of Queensland by virtue 
of The Claims Against the Oovernment Act, 29 
Vic, No. 23, and the claim was founded on the 
alleged negligence of the Gk)vernment and their 
servants in respect of the storage of a quantity of 
explosives — dynamite and detonators— deposited 
in a Government magazine under the provisions of 
The Navigation Act of 1876, 41 Vic , No. 8, Part 
VII., sees. 163 and following, and The Port Dues 
Revision Act of 1882, 46 Vic, No. 12, sec 12, 
and the third schedule — which explosives were 
destroyed by a flood. The effect of the two last- 
mentioned enactments is, I think, to make the 
Government, in respect of explosives so deposited, 
an ordinary bailee for reward, and the same duty 
is cast upon them by law as would attach to a 
private person in the same position, and under the 
same circumstances. The Queen v. Williams^ 
L.B. 9, Ap. Ca., 418. The duty in the present case 
is to take ordinary and reanonable care of the 
explosives in a magazine reasonably safe for the 
purpose. Searle v. Laverick, L.R. 9, Q.B., 122. 
If any authority is wanted for authority to sue 
the Government under The Ciaims Against the 
Oooemment Act in respect of negligence, it will 
be found in Farnell v. Bowman, 12 A.C., 643, a 
case decided upon an enactment of New South 
Wales, which is practically the same as ours. 
But the Government have not disputed the bail- 
ment, nor their alleged duty, nor the right of the 
plaintiffs to sue. The jury have found that the 
explosives were destroyed by the negligence of the 
Government in not providing proper storehouses 
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in a proper locality, and in not taking proper care. 
The destroying agent was unquestionably the 
flood, but the jury have found that the loss did 
not arise from inevitable accident through the 
rapid rising of the flood, and that the Government 
by reasonable care could have foreseen and 
guarded against it. I see nothing in the evidence 
to show that the abnormal flood of 1893 could 
have been or was forseen by anybody. If it had 
been, it seems to me that it could only have been 
guarded against by either removing the buildings 
to some locality above a flood-mark which was not 
then known, or by raising the land and buildings, 
or the platforms in those buildings, to some 
unascertained height. The magazines had been in 
the same locality for years, and only once, in 1890, 
was any damage done by flood to explosives there. 
The flood of 1800 was the highest known before 
1893, and immediately after the 1890 flood the 
platforms of the coal-shed — where the dynamite 
now in question was subsequently stored — were 
raised above the level of that flood. The argu- 
ment for the plaintiffs must be — if it is to prevail 
— carried to this extent — namely, that because 
occasionally very high tides have flowed into the 
shed, doing no damage, and one flood in 1890 did 
some damage — ^against a recurrence of which 
provision was made — therefore the Government 
were bound to foresee the 1893 flood, and all other 
floods of whatever height, and to guard against 
them. This would be to make the Government 
insurers. By parity of reasoning, every merchant 
who possesses on the banks of the Brisbane Biver 
goods-sheds which are known by the owners of 
goods stored therein to be periodically flooded, but 
which, notwithstanding, are highly convenient for 
the shipping and landing of merchandise, is guilty 
of negligence every time a flood happens and does 
damage to the goods The proposition is too 
wide This case lies, in my opinion, within the 
principle laid down in Blyth v. Birmingham 
Waterworks Company^ 11 Ex., 784; and Nitro- 
phosphate Company v. London and St. Katharine 
Docks Company^ L.K. 9, Ch.D., 503. A person 
is not guilty of negligence in failing to take 



extraordinary precautions against extraordinarv, 
unusual and unexpected occurrences. The mere 
fact that a thing has happened before amounts to 
nothing, unless there is something to lead to the 
inference that it is likely to recur. This case is a 
stronger one, for the 1893 flood had not happened 
bofi>re — it was some 2ft 6in. higher than the 1890 
one. I can therefore see no evidence to support 
the finding of the jury on the first and second 
heads of negligence. But, in addition, the 
plaintifEs' case is weakened by the finding of the 
jury that the plaintiffs knew at all times that the 
storehouses and the locality were unfit and 
improper, and that with this knowledge and of the 
risks attending the storage of explosives in such 
locality for many years prior to and up to the 
grievance, continued to deliver explosives to the 
Government for storage by them in such store- 
houses and locality, and undertook and continued 
to undertake such risks, and thereafter with full 
knowledge of all these things delivered the 
explosives to the Gt)vernment for storage in its 
storehouses in that locality. 1 think this finding 
is a complete answer to the plaintiffs* case of 
negligence on the two heads mentioned. How 
they can be heard to complain of the unfitness of 
the storehouses and locality, if this finding can be 
supported in law and fact, 1 cannot see. As to 
the fact, the evidence is clear that the plaintiffs' 
storeman. Snow, knew all about the locality and 
the buildings, so must have known the men 
employed by the plaintiffs to lighter and deliver 
the explosives into the magazine. Their know- 
ledge must be imputed to the plaintiffs. As to 
the law, it was contended that the deposit was 
compulsory under the statute and that the 
plaintiffs had no option, and were therefore 
obliged to accept the position. That is true so 
far as it goes, but the reasoning is fallacious. In 
the first place, the plaintiffs need not have 
imported the explosives; secondly, if they had 
desired, th«y might have provided a private 
magazine of their own (see sec. 180). But, as 
the jury have found, they with full knowledge 
undertook the risks arising from the unfitness of 
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the storehouses and locality. As to these matters, 

therefore, I think the plaintiffs hare not made out 

4inj case. As to the finding of negligence in not 

taking proper care, I think there is some evidence 

to support it. The evidence, I think, showed that 

the dynamite could have been stacked higher ; and 

although I see no evidence of negligence in the 

way the cases were stacked in the first instance — 

there being nothing to show that this was not the 

customary and safe way of doing it — yet, when the 

flood became imminent, the stacks could have been 

made higher by reducing their bases, and in that 

way the loss might have been diminished. And so, 

also, after the first flood. Although the evidence 

for the defendant is very strong against this, I 

think something similar might have been done 

with the uninjured cases when the second flood 

became imminent. In either or both cases there 

must have been some loss, but the jury have not 

allowed for it. As to the detonators, there is 

evidence that if they had been properly stacked 

the loss would have been only six cases. Thirty 

cases were destroyed, and the jury have allowed 

for them all, at least six cases too many. It was 

strongly contended that the whole loss could have 

been avoided by the removal of the explosives 

from the magazine either by drays or in barges. 

I think this is putting the duty of the Government 

too high. The G-overnment stands in the position 

of an ordinary bailee, no more, no less. What 

they could have done with " the Defence Force, 

the police, the crews of steamers, the Marine 

Force," or " the whole resources of the colony at 

their back," as suggested, was beside the question. 

lliey were not bound to take extraordinary 

precaution, such as would require the aid of these 

forces. They were bound to take reasonable care, 

and were not required by their duty to furnish 

drays or barges to rc^move the explosives. To 

require that would be to require of them more 

than ordinary care. But if it could have been 

done, where was the authority to remove the 

explosives ? All that is regulated by the enact- 

uient, and the magazine-keeper cannot deliver a 

sbgle case of dynamite out of the magazine except 



to the person authorised under the Act to receive 
it. And where could it be taken ? There was no 
other magazine, so far as the evidence shows. I 
think there is nothing in that argument. But 
although I think there was some evidence, which 
I have pointed out, from which the jury could find 
negligence, it is by no means clear that they have 
done so on thaf evidence. It is very possible — 
indeed, I think it very likely —from the way in which 
the case was conducted, that they found negligence 
in respect of not moving the explosives, as well 
as in respect of locality and storehouses. Further, 
the jury have assessed the damaglBs in one sum in 
respect of the three heads of negligence found 
under question 9. It is impossible for the Court 
to say how much or how little they have found 
under each head, or whether they have found them 
under two, or only one head. Taking my view of 
the case, even if the whole sum could be 
appropriated to head (c), the damages would be 
excessive, because they have found the whole loss 
against the Government ; whereas, in my opinion, 
a large part of it was bound to happen under the 
circumstances, for which they could not be held 
answerable. I am therefore of opinion that the 
judgment entered for the plaintiff should be set 
aside, and that there should be a new trial on the 
question of negligence, limited to the matters I 
have indicated. The appellants should have their 
costs of the appeal. 

Real, J.: With regard to the answers to 
questions 9 and 13, and the motion that they 
ought to be set aside, I cannot go so far as Mr. 
Justice Chubb has done. The Courts have gone 
so far in upholding the findings of the jury, that 
I feel bound to hold that the evidence given 
entitled the jury to find that a reasonable man 
ought to have anticipated a flood higher than that 
of 1890 and as high as that of 1893, and ought to 
have known that goods placed in a magazine or 
store at a height less than the level of the floods 
of 1893 was in danger of being injured by flood 
waters, and to that extent unfit and improper. I 
therefore think that the answers to these questions 
were supported by evidence, as far as thd 
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knowledge of the locality of the magazine and the 
risks attending it were concerned. That, in mj 
opinion, made a complete defence to plaintiffs' 
claim for damages, so far as it was founded on 
alleged negligence as to storehouse and locality. 
The answer to question 14, taken in conjunction 
with the direction of the learned judge on that 
question, seems to me to aa much preclude the 
plaintiffs from recovering as if the plaintiffs had, 
with the opportunity of storing in a place above 
the level of the 1893 flood, selected the magazine 
at Eagle Farm Elats. This case, at the trial and 
by the learned judge in his judgment, seems to 
have been considered as an ordinary case of a 
warehouseman for hire, or if any destruction, as 
the case of a warehouseman to whom a monopoly 
was granted, and thereby involving some greater 
liability on the part of the Government and its 
servants to plaintiffs than would devolve on an 
ordinary warehouseman. It therefore becomes 
necessary to consider if the rule which applies to 
an ordinary warehouseman for hire is the true 
measure of the Oovernment's liability in respect 
of explosives, and if not, what is? The Acts 
bearing on the subject (7 Wm, IV, No. 7 ; 5 Vic, 
No. 11 ; 13 Vic, No. 24 ; 18 Vic, No. 21 ; 24 Vic, 
No. 14, and The Navigation Act) subordinated 
everything to the public safety. Part VII of The 
Navigation Act^ so far as it relates to ezplonives, 
is to be considered as passed solely in the interest 
of public safety. The Legislature has, by its 
enactment, in effect declared that a G-ovemment 
magazine, wherever situated, however constructed, 
is a fit and proper place to store explosives, and, 
except as was provided by sec 180, a Government 
magazine is the only fit place. The Government 
was entrusted with the duty of deciding in the 
interests of the public safety when, how, and 
where a magazine was to be established or 
constructed. In my opinion, upon the true 
construction of that Act, it is not the province of 
a jury or this Court to revise the decision of the 
Government or question the suitability of the 
place at which they may have, in the interest of 
public safety, fixed a magazine. The duty of the 



officer in charge of the Government magazine vu 
to receive and keep therein the explosives delivered 
to him. No power was given to that oflBcer or to 
any officer to dispense with this law, or aubstitate 
barges, carts, or any other place, building, or 
locality for the Government magazine. And I 
think that, so far from failing in any duty by not 
removing the explosives from the magazine, in 
contemplation of a flood, the servanta of the 
Government would be guilty of a breach of dutj 
in so doing, unless acting solely in the interests of 
public safety. In my view of the plaintiffs' ca.*ic 
it must fail in so far as it alleges that the 
Government servants were guilty of negligence 
in not removing the explosives from the magazine 
even if there was evidence to show that the 
GUivernuient servants could have obtained barge* 
authorised to carry explosives. I am, however, 
unable to discover any evidence in this case that 
there was any large barge or boat available which 
complied with provisions 168 of The Navigation 
Act, or cart or other carriage which complied va ith 
sec. 176 ; and no attempt was made, judging from 
the evidence, to prove that such were procurable 
within the time during which it was alleged the 
officers of tl;e Government should have anticipated 
the danger. I do not, while deciding in this way, 
assent to the proposition that an ordinary ware- 
houseman of ordinary goods will be bound to 
provide barges and send them down the flooded 
river to remove such goods when the owner thereof 
is equally aware of the danger and makes no 
effort to remove the same and no request to the 
warehouseman to furnish such barges. Indeed, 
I think that an ordinary warehouseman and 
the Government, if liable as such, would have 
no such duty. Where an officer of the 
Government has the legal custody of the property 
of any person, he must, in the absence of some 
statute relieving him from the liability, take 
reasonable care of the property so far as he can 
do consistent with the object for which the 
property is in his custody ; and whilst he is of 
opinion that the officer in charge of the 
Gt)vemment magazine has a paramount duty to do 



1895. 



THE QUEENSLAND LAW JOURNAL. 



131 



all things necemary in the interests of public 
safety, and is not required to do any act which in 
his opinion, or the opinion of his superior, might 
possibly endanger the public safety, and that 
where the act or omission was bond fide taken or 
made in the interest of public safety, the propriety 
of such act or omission is not for the Court or a 
jury to determine. It was part of the plaintiffs' 
case that part of his goods might have been saved 
had they been re-stacked. There was no evidence to 
show that before the flood of the 5th Februarj 
had wetted the explosives, or any part of them, 
that there would have been any impropriety or 
danger to the public safety from stacking the 
detonators in tiers or the explosives in tiers of ten 
cases instead of eight. On the contrary, it 
appeared that such stacking was in part adopted, 
and the caretaker did not say that it was in any 
respect dnns^erous. With regard to the question 
of restacking after the flood of 5th February, 
there was evidence that the removal would have 
been unsafe. I think there was evidence to support 
the finding of the jury to question 9c, so far as it 
can be taken as finding want of care on the 
part of the officers in charge of the magazine in 
not restacking before the flood of 5th February 
to reduce the amount of damage. I think that 
the motion of the plaintiffs ought to be dismissed, 
certain findings of the jury set aside, and a 
reassessment of damages obtained. 

CooPBB, J. : The judgment of the Court will 
therefore be, to set aside the findings of the jury 
in answer to questions 9a and B, and 17, 18, and 
19, and a new trial had between the parties to 
reassess the damages. 

Solicitor for plaintiffs : J. F. Fitzgerald. 

Solicitor for defendant : J. Howard Gill. 



CLABK Aia> FAUBIT V. MUNICIPALITY OP BRIS- 
BANE AND ANOTHKB. 

Oontract — Sale of goode — Delivery — Beteitiion — 
local Government Act of 1878 (42 Vie,, m. 
8), i. 160 --Local Authorities (Joint Action) 



Act of 1886 (BO Vic, No. 16), t. iS—Oon- 
tract under eeal—O. XXXIX, r. 10— O. 
LVIT, r. 6 — Reversal of judgment. 

With the Brisbane Bridges and Ferries Board, the plain- 
tiffs entered into an agreement to build a pnnt, place 
it on a ferry, and to run it for two months. The 
plaintiffs alleged delivery, payment on account, and 
sued for the balance. The defendants denied the 
oontract ; alleged that, if made, it was not under seal ; 
that it was not in writing, aa required by the SHainU 
of Frauds ; and that before any breach the oontract 
was rescinded by a new agreement. 

The jury found that there was an agreement to build con- 
tained in certain of the exhibits ; that the agreement, 
though not under seal, was signed by the president 
or two members of the corporation for the purpose of 
the contract acting by direction ; that the punt was 
built in accordance with the plan, but was not 
delivered, and that there was a rescission before 
breach. 

Harding, J., entered judgment for the defendants. 

Whei*e there are several defendants represented by 
separate counsel, having practically the same defence, 
only one address to the jury will be allowed. 

HM, on appeal, by Chubb, Cooper, and Beal, JJ., that 
the contract was proved on the facts, that the punt 
was delivered, and there was no resoiasion of the 
contract. 

Held also, that, as practically the same evidence would be 
given at a new trial, the Court had power to set 
aside the findings of the jury and enter judgment 
under O. XXXIX, r. 10, for the plaintiffii for the 
amount claimed. 

This was an action by the plaintiffs, consulting 
and mechanical engineers, for £1,038 138. lid., 
the balance due on an alleged contract to build a 
punt for the defendants, the councils of the 
Municipalities of Brisbane and South Brisbane, 
which had been constituted a joint local authority, 
under the name of the *^ Brisbane Bridges and 
Ferries Board." The contract price was £2,000. 
The defendants denied the agreement ; and pleaded 
that the agreement, if made, was not in writing, as 
required by The Statute of Frauds and Limita" 
tione of 1867 \ and was not authenticated by writ- 
ing under the common seal of the corporation ; 
that the agreement was not made as required by 
The Local Government Aet of 1878. They also 
denied the building and delivery of the punt, or 
any payments on account, and pleaded rescission 
by the substitution of a new agreement. 
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Zillcj^ for the plaintiffs, ^ez for the Munici- 
pality of Brisbane. Byrne*^ A. G,, and MantfieM 
for the Monicipalitj of South Brisbane. 

A question then arose as to the right of 
counsel for botb corporations to address the jury. 

Hardin a, J. : I have been told that that is the 
first time the question has arisen. I know it has 
arisen as far as allowing only one set of costs is 
concerned, and it is not the first case in which the 
question has arisen as to whether two counsel 
should be heard. Under the circumstances, how- 
eyer, I may as well refer, if the point is a new 
one^ to the autborities on the question : — Chippen- 
dale V. MaMon^ 4 Camp., 174 ; King v. William' 
tan, 3 Stark, 162 ; Jlogg v. Tindale, 3 C. & P., 
665; Perring v. Tucker, 4 C. & P., 70; Mastey 
V. Qoyder, 4 C, & P., 162 ; Sparkes v. Barrett, 8 
C. & P., 442 ; and Mason v. Ditchhourne, 1 M. <&' 
Bob., 462, are the cases in favour of one address: 
only. On the other hand, there are : Bidgetoag v 
Philip, 1 CM. & E., 416; Child V. Stenning, 7' 
Ch.D., 413 ; NichoUon v. Brooke, 2 Ex., 213. So 
far as I can see, the universal practice, approved 
by the Courts of Appeal, is that only one counsel 
should be heard. I think I have done right in 
allowing botb counsel to examine witnesses; it 
might have brought out something to show that 
there was some difEerence between them. As far 
as I can see, the statements of defence are as near 
together in words as two gentlemen sitting in two 
different chmubers and without consulting each 
other could arrange them. I think they had on 
coming into Court the same defence, except on 
one point, whicb has since been amended. Prac- 
tically, then, they were defending on the same 
ground, and had the same means of defence. The 
question might or might not arise subsequently 
whether, these defendants haying separated in 
this way, more than one set of costs should be 
allowed. This would arise in the case of the 
plaintiffs failing and having to pay costs of the 
action. There is a universal rule that where two 
defendants sever their defence, and fail, only one 
fiet of costs will be allowed, in the same way as if 
they had been united. It was intended that 



litigation sbould be free, and not carried on in 
such an expensive way as that parties would be 
crushed out by the heaping up of costs. On the 
whole, therefore, I am of opinion that only one 
counsel should be allowed to address the jury for 
the defendants, and that if counsel do not make 
any arrangement among themselves it sbould be 
the senior counsel representing the several 
defendants. 

The jury found (1) that the agreement was 
made between the parties to build the punt, agree- 
ably to the plan, for £2,000 ; (2) that the exhibits 
3, 4, 6, 6 documents were proved ; (3) that the 
agreement was in writing contained in tboae 
exhibits; (4) that agreement 6 (the report of 
the Joint Authority) was signed for no otiier 
purpose than creating a contract; (5) that the 
agreement was not under the seal of the corpora- 
tion ; (6) that tbe agreement was signed by the 
president, acting by direction and on behalf of the 
corporation, as required by The Local Ghvemmeni 
Act; (7) that the agreement was signed by 
Messieurs Luya and Hipwood and sanctioned by 
the president, as required by that Act, putting 
exhibit 6 out of consideration as an acceptance; 
(8) that the plaintiffs built the punt according to 
the plan ; (9) that the plaintiffs did not deliver 
the punt to the corporation on 6tb April, 1893 ; 
(10) that £2,000 did not thereupon become due 
to the plaintiffs ; (11) that between 6th April and 
10th October, 1893, the corporation did not make 
payments to plaintiffs on account ; (12) that the 
balance claimed was not due on 10th October; 
(13) that the agreement was rescinded by mutual 
agreement about 3rd March; (14) that a new 
agreement was substituted in lieu thereof; (15) 
that this was before breach ; (16) that exhibit 2 
was the order in council ; (17) and awarded no 
damages. 

HABDnro, J., entered judgment for the defen- 
dants with only one set of coste between the 
defendants, as though they bad joined in the 
defence. 

. The plaintifb moved at the June Full Court 
^hat the above judgment should be set aside, and 
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that, notwithstanding the findings of the jury, 
judgment might be entered for the plaintiffs for 
the amount claimed, or in the alternativo that a 
uew trial be had between the parties. 

LilUnf and Macgregor for plaintiffs. Bymet^ 
A.Q.y and Feez for defendants. 

CooPBB, J.: In this case the plaintiffs were 
contractors, and the defendants were the Munici- 
palities of Brisbane and South Brisbane, who, by 
an Order in Council, dated 18th February, 1898, 
were constituted a joint local authority under the 
name of the Brisbane Bridges and Ferries Board, 
for the purpose, amongst others, of establishing 
and maintaining ferries across the Brisbane Kiver. 
The defendants being about to establish a ferry 
across the river, and being in need of a punt for 
the purpose, the plaintiffs, on the 2nd March, 
1893, submitted a plan for a punt, with a descrip- 
tion of the steam machinery and gear necessary 
for working it. They stated that the cost would 
be £2,000, and that it would be got ready in ten 
or twelve days. They agreed to guarantee it for 
two months if allowed to appoint their own 
engineer, and to run the punt altogether, provid- 
ing men and coal, for the sum of £25 a week. 
They also undertook to submit to a penalty of £20 
a day in the event of any delay arising through 
defect of plant or machinery. The punt was to 
be worked by means of a revolving drum on either 
side carrying a cable, which was anchored to the 
ground on both sides of the river. The defendants 
accepted this offer, and on the evening of the 6th 
April the punt was placed in the position agreed 
upon, and was afterwards continually used for the 
purposes of a ferry. I am of opinion that the 
plaintiffs performed th^ir part of the contract on 
the 6th April, and that, therefore, the £2,000 
became due by the defendants to them, unless the 
statute, under which alone the defendants were 
capable of entering into a valid contract, makes 
provision for the observance of formalities which 
were neglected. Now, sec. 160 of The Local Gov- 
^rnment Act of 1878 enacts that the council (in 
thiB case council means the Brisbane Bridges and 
Ferries Board) may enter into contracts, and 



(snbsec. 2) that any contract '* which, if madei 
between private persons, would be by law required 
to be in writing, signed by the parties to be 
charged therewith, the council may make in 
writing signed by the chairman.*' The contract 
between the plaintiffs and defendants seems to me 
to be contained in the documents numbered 8, 4, 
5, and 6 respectively of the exhibits. The latter 
is a copy of the minutes of the meeting held by the 
Bridges and Ferries Board on 9th March, 1893, 
and sets out in writing the acceptance of the 
terms offered by the plaintiffs, and is signed by the 
chairman. The jury have found that it was signed 
for the purpose of creating a contract, and I am 
of opinion that there is sufficient evidence to 
justify that finding. It follows that the contract 
is in writing, and therefore binding on the defen* 
dants. But the jury have found that the plaintiffs 
did not deliver the punt to the defendants, and 
that the £2,000 did not become due. This can 
only mean that the plaintiffs did not perform the 
contract on their part. I have already said that 
I hold the contrary opinion ; the evidence on the 
point is, to my mind, overwhelming, and there is 
no evidence whatever to support the jury's finding. 
The defendants, however, pleaded a rescission of 
the contract before breach, and the jury found 
the facts in their favour. I am of opinion that 
there is no evidence whatever of any rescission of 
the contract before breach ; but it was argued 
before us that there was in reality a new contract 
substituted for the original one, which operated as 
an accord and satisfaction by which the plaintiffs 
agreed to keep the punt and to run it as a ferry 
on their own account. The evidence shows that 
negotiations were on foot between the parties 
with the object of re-transferring the punt to the 
plaintiffs on certain conditions, and they dallied 
with the matter in such a way that I am not 
surprised at the jury coming to the conclusion 
that the plaintiffs never parted with their property 
at all. These negotiations never resulted in a 
formal contract. If the defendants had been 
private persons under no restriction as to incur- 
ring liability by conduct, a binding arrangement 
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might hay6 existed between them and the plaintiffs, 
but sec. 160 of The Local Oovertftnent Act of 
1878 prescribes the manner in which the defend- 
ants could only legally contract. No such con- 
tract (which in this case was required to be in 
writing) was ever made between the parties, and 
it therefore follows that the plaintiffs are entitled 
to succeed. The jury have found as a fact 
that the defendants have made no payments to the 
plaintiffs on account, but inasmuch as the plain- 
tiffs have giren credit for certain sums which they 
acknowledge having received, they are entitled 
only to judgment for the amount claimed. There 
will be judgment accordingly, with costs. 

Chubb, J. : I am of the same opinion ; but I am 
inclined to think that the relief to which the 
plaintiffs are entitled is somewhat different to 
that which my brother Cooper has indicated. Now, 
the plaintiffs have attacked certain findings of the 
jury. The jury have found that there were two 
contracts, a written contract and a parol contract, 
and I think there is evidence to support both of 
these contracts. To that extent I think the 
findings of the jury must stand. The written 
contract is in accordance with the provisions of 
The Local Government Act ; and in regard to the 
parol contract, although the jury have found there 
was no delivery to the defendants of the punt, 
there was, in my opinion, a performance of the 
contract, and that is the light in which the 
question should be regarded. Was there a per- 
formance of that contract by placing the punt in 
the position that was stipulated in the contract ? 
The contract was to build a punt, place it on the 
ferry, and run it for two months. Well, that the 
plaintiffs have done. So far as the contracts are 
concerned, I think the findings of the jury are 
correct ; but in replying to the question whether 
there was any delivery, I am of opinion that there 
was no evidence by which the jury could find 
their answer of " No." Consequently, that 
answer must be set aside ; and following on that, 
all the answers of the jury contingent on that 
finding. Fop instance, the answers to questions 
16 and 12 depend on that ; and if there were no 



other findings against the plaintiffs, thej Would be 
entitled to judgment. But there are some otha 
findings found against the plaintiffs, which If th^ 
stood would prevent the plaintiffs from reecrering 
upon the findings that I have referred to. These 
findings are, 13, 14, 15, and 17 on the reseisaioii. 
Now, in the first place, a rescission to be good in 
law must be before breach. The autboiitj for 
that is Edwards v. Chapman. 1 M. and W., 291. 
If there is an agreement put in to the old contract 
it must be accord and satisfaction in some ^rm, 
and the accord and satisfaction must be pleaded, 
and performance, accord and satisfaction must be 
pleaded and proved. It is perfectly clear, from 
the view I take, that there can be no rescission 
before breach, because the punt was placed in 
position in accordance with the contract at the 
ferry. Therefore, that finding, in my opinion, wa^ 
contrary to the evidence, and consequently the 
answer of the jury to question 13 must go; and, 
also, the answer to question 1 5. Was this before 
breach P Well, even if there had been rescission, 
it was not a rescission mmplicifer, a mutual agree- 
ment to abandon the contract, the plaintiffs 
taking back the punt, and the defendants 
keeping their money ; but they (the jury) found 
that it was done by the substitution of the new 
agreement in place of the old one. As my 
brother Cooper has remarked, that agreement, to 
be binding, must be in accordance with Hie Local 
Government Act. It was not in accordance with 
The Local Gi)vemment Act; and, further tlian 
that, it was not contended that there was the 
slightest evidence to show that Mr. Stephens, 
Mr. Hipwood, and Mr. Luya had any authority to 
make such agreement. At the most, they were 
authorised to make an agreement for the purchase 
and delivery of the punt. They were not autho- 
rised to do anything more. Consequently, on two 
grounds, the rescission of the new agreement 
cannot be supported. Well, that disposes of the 
whole of the questions which have been found 
against the plaintiff. Now, I should like to say a 
word or two on some of the cases that were 
referred to. It was contended by the counsel fer 
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the defendants, th$ii these were mere negotiationg 
that tbe contracts were mere negotiations; that 
there was to be a subsequent agreement containing 
the full terms of the contract to be signed 
between the parties. But I think the authorities 
cited by Mr. Lillej Are conclusiTe. In the 
present case, the agreement w^% completed, and it 
was contained in the exhibits found by the jury. 
The whole agreement was there. There was no 
stipulation that a subsequent agreement was to be 
drawn up containing such terms or other terms. 
The agreement was completed, and finally as soon 
aa it was signed by Mr. Stephens, and subsequently 
eonfirmed. The words used in exhibits 6 are to 
the effect, I think, that '' the Board adopted the 
report and instructed Mr. Stephens to get an 
ag;re«nent from Clark and Fauset and hare it 
ready for signature by the next meeting.*' At 
the next meeting these minutes were confirmed. 
There was a complete agreement — ^a perfectly 
good agreement — made by these minutes ; and on 
the cases cited 1^ Mr. Lilley that is plain. 
Sossit^ ▼. Miller was the case which settled the 
whole question as to the agreement with respect to 
the subsequent documents. That was before the 
Houae of Lords^ and it is reported in 8 Ap. Ca., 
at p. IU8. The decision of the Lord Chancellor 
in the case of the MarckionesM of El^ is con- 
curred in by Lord Cairns in this way. And then 
liCHrd Westbury uses these words: — **I entirely 
accept the doctrine contended by the plaintiff's 
counsel, and for which they cited the cases of 
Fawle V. FremnQti^ K$nne4y v. Lee^ and Thomat 
T. Derimg^ which establish that if there had been 
a final ag|«ement, and the terms of it are evidenced 
in a manner to satisfy the Statute of Fraude^ the 
agreement shall be binding, although the parties 
may have declared that the writing is to serve 
only as instructions for a formal agreement^ or 
although it may be an express term that a formal 
agreement shall be prepared and signed by the 
parties. As soon as the fact is established of the 
final mutual assent of the parties to certain terms, 
and those terms ^^ evidenced by any writing 
aigped by the pai^ so be charged, or his agent 



lawfully authorised, there exist all the materials 
which the Court requires to make a legal binding 
contract** 

Well, the cases are numerous on this question. 
There was one case referred to by Mr. Feez. 
That was the case of Winn v. Bull, 7 Ch.D., 29^ 
which is clearly distinguishable from the authori- 
ties cited by Mr. Lilley and from the facts of this 
case. 

Then there were two cases referred to by the 
learned Attorney-General on the question of 
contracts made by minutes signed for some other 
purpose. The case that he referred to was Meif 
V, The Foeitive Life Auuranee Companjf, Limited, 
1 Gx.D., p. 20. That was a special case, and it 
was held by the Court that the signature to the 
articles of association which were affixed alip 
intuitu were not signatures to a memorandum of 
the contract within the Statute of Frmude, so as 
to bind the company. 

It was held, also, that the articles of association 
were a contract between the shareholders inter m, 
and did not create any contract between the 
plaintiff, who was not a party to them, a^d the 
company. Even so, the Court there found that 
the minutes were signed alio intuitu. There tba 
jury have found the contrary. They have found 
that the minutes were actually signed with the 
intention of creating a contract. That dis* 
tinguishes the case from the present case, |^d also 
from the case of Jonee v. The Victoria Ghaving 
Dock Company, 2 Q.6.D., p. 314, whicb was a 
special case submitted to th^e Court with power to 
draw inferences of fact ; and it was found as a 
fact by the arbitrator, who submitted the case in 
the dth paragraph that there was a completed 
contract (which the jury found here); and on the 
argument here. Lush, J., says it was contended 
''first, that, notwithstanding the finding in the 
9th paragraph, which is, in effect, that, upon the 
acceptance by the plaintiffs of the terms proposed 
to them as a modification of the llth clause of 
the draft, there was a complete contract between 
the parties, the Court can see that this is a wrong 
inference from tbe facts stated^ and 4^t we iM^ 
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bound either to disregard that statement, or to 
construe it in a sense different from what the 
words ordinarily import, and to hold that the 
terms agreed on were merely the heads or leading 
stipulations of the contract, which were to be 
afterwards elaborated into detail, and supple- 
mented or varied, as the case might be, when the 
contemplated deed should come to be settled.** 
He went on to say, with regard to the contract, 
*^ It is not the less efficient as a signed admission 
of the contract because it was made as a record 
of the proceedings of the company under the 
obligations of The Companies Acts, 1862-67, The 
question is not what its object was, but whether it 
is a written and signed statement of the contract.'* 

So that Jones v. The Graving Dock Company 
is an authority analogous to the facts of this case. 
There it was found that there was a complete 
contract; that the minutes were signed for the 
purpose of completing the contract, and it is on 
all fours with this case. 

I do not think it necessary to refer to the cases 
cited by the defendants, in reference to the 
powers of contracting by corporations under the 
provisions of the statutes. All the cases cited by 
Mr. Fees were cases where the statutes said that 
absolutely certain contracts should be made under 
seal, and in no other way. The Court of Appeal 
thought that the provisions of the statutes were 
imperative. So they are in this case, where pro- 
visions are given in Acts of Parliament to enable 
certain things to be done. There is no absolute 
rule; but they are in general construed to be 
imperative. The provisions of The Local Oovem- 
ment Act say corporations may contract in a 
certain way. ** Way" means that if they make a 
contract, they must do it in that way. There is 
nothing in the cases cited by the defendants* 
counsel which in any way affects the validity of 
the contract made in this case. 

Well, then, the question comes in, What relief 
are the plaintiffs entitled to ? On the pleadings 
without any amendment, the plaintiffs are entitled 
to judgment, in my opinion, for £2,000, less the 
amount that they have given credit to the 



drfendants as having received themselves (the 
plaintiffs). Now, is the Court precluded from 
entering judgment for them? Mr. Lilley, in his 
argument, said that he could not ask the Court to 
enter judgment for him ; but that he must ask for 
a new trial, on the authority of Da vies v. Felix 
(4 Ex.D., p. 32), an English case. Oar rules are 
somewhat different from the English rules ; and 
we have the power, if we have all the facts before 
us necessary to give effective and final judgment, 
to do so. But there is this difficulty: If we 
send the case for a new trial on the pleadings as 
they stand, it must go with an intimation from 
this Court, that the jury can find only one way. 
That would seem an absurdity — to send a case 
back again, and to have all the expenses of a new 
trial, when the judge, on the opinion of this 
Court, would be bound to direct the jury that thej 
must find for the pkintiffs. So that, if we hare 
the power to do it, I should be inclined, subject 
to what my brother judges may say about it, to 
enter judgment for the plaintiffs for the amount 
they claim. But then there is this to be said : 
The plaintiffs sued on the original agreement 
They have another agreement, or possibly had 
another agreement, to run the punt for a certain 
number of weeks on a certain arrangement. The 
defendants disputed the original agreement, and 
they pleaded that that this agreement W8« 
rescinded by the new agreement, it was not 
necessary to set forth accord and satisfaction. It 
might be that on the amendment of the pleadings, 
the plaintiffs suing on the original contract, and in 
the alternative on the new agreement, and the 
defendants pleading to the old contract, and 
setting up, as they might possibly be able to do, 
accord and satisfaction, justice might be had 
between the parties. 1 am inclined, subject to 
what my brother judges may think, to sug^t 
that that course should be followed, if the parties 
are willing to accept it. If they are not, we 
must send the case back for a new trial, with an 
amendment on the question of the £2,000; or, 
give leave to either party to amend so as to raise 
that question of the substituted contract S^ 
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accord and BatiBfaction. If that cannot be done, 
I think all we can do is to give the plaintifPs a new 
trial, unless we can see that we ought to enter 
judgment for them under our rule. Is there any 
chance of that arrangement being accepted ? 

Can the defendants carry the proof any further ? 

[Feez : I would not like to pledge myself ; but 
I do not suppose we could carry these things 
much further.* I would not like to admit that we 
cannot take the proof further; but I do not 
suppose we could.] 

In that case the new trial must go, I think. I 
think the Court has power, notwithstanding Mr. 
Lilley's cases, to enter judgment for him. 

The English rule of appeal is different from 
ours. It says that the Court may draw inference 
of fact not inconsistent with the findings of the 
jury. Now, these words are not in our rule. Our 
appeal rule, 0. XXXIX, r. 10, says " the Court 
may, if satisfied that it has before it all the 
materials necessary for finally determining the 
questions in dispute, or any of them, or for award- 
ing any relief sought, give judgment accordingly, or 
may, if it is of opinion that it has not sufficient 
materials before it to enable it to give judgment, 
direct the motion to stand over for further 
consideration, and may direct such issues or 
questions to be tried or determined, and such 
accounts and enquiries to be taken and made, as 
it may think fit." 

Order LVII, r. 6, empowers* the Court to give 
any judgment, and make any order which ought 
to have been made, and to make such further 
order as the case may require. 

I think we have all the merits before us for 
giving judgment ; and under that rule I think the 
plaintiffs are entitled to judgment for £2,000, less 
something. I won't say anything more until we 
hear what Mr. Feez has to say. He wishes to say 
something about the amount. 

Ukal, J. : I am practically of the same opinion 
as my brother judges. Pleadings (O. XIX, r. 4) 
are to state the facts upon which the party plead- 
ing relies before the trial, and are all the Court 
has to guide it, but after action tried the Court 



should grant such relief as the parties are entitled 
to iipon the facts before the Court and not legally 
in dispute ; in other words, the admissions made 
and the findings of the jury, so far as the latter 
are supported by any evidence. (His Honour 
here reviewed the pleadings and the findings of 
the jury.) 

The plaintiffs move te set aside the judgment in 
favour of the defendants. There ia no motion by 
the defendants, but their counsel contend they are 
entitled, if they can, to satisfy this. Court that the 
finding of the jury in favour of the plaintiffs, 
without which the plaintiffs would, not be entitled 
to judgment (however 9 to 17. are answered), are 
against the evidence ; and that if they can bo 
satisfy the Court, the plaintiffs- motion must fail; 
and they contend that the findings of the jury in 
answer to questions 8, 4, 6, and 7 are agaiuet the 
evidence ; that, in fact, there was ^o valid contract 
between the plaintiffs and the Board. They rely 
on Taung v. Mayor of Leamington^ 8 Ap. Ca., 617, 
and other cases, which are, to my mind, conclusive 
that a corporation cannot be bound by a contract 
not made as directed by statute. 

The Brisbane Bridges and Ferries Board was a 
joint local authority under The Local Authorities 
{Joint Action) Act of 1886, and was constituted 
by an Order in Council (Ex. 1) on I6th February, 
1898. This Order in Council, by virtue of sec. 18 
of The Act of 1886, aj^lied to the Brisbane 
Bridges and Ferries Board all the provisions of 
The Local Government Act of 1878; and the 
defendants rely on sec, 160 of that Act, as render* 
ing this contract invalid. Sec. 160 deals expressly 
with contracts which, wheu made between private 
persons, require (1) to be under seal ; (2) to be in 
writing ; (3) which do not require to be in writing. 
It makes no express provision as to contracts 
which can be made without writing* but which 
under certain circumstMices require to be evi- 
denced by writing. The absence of such provision 
cannot, I think, be held to make a contract in 
writing necessary to bind the Board in such last 
mentioned cases. Such contracts, of course, 
require to be made by persons authorised as men** 
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ticm/Bd in the M^tiap, «nd must, I think, be eri- 
denced m required by the general law; and 
wh&^ that evidence as to contracts of the same 
nature between prirate persons is required to be 
in writing signed by the person making the con- 
tvaei, or the ^igetit lawfully authorised. I think 
the true construction of sec. 160 is, that the signa- 
ture avid^QCiQg. the contract of the Board should 
he tiMit.x>f the chairxiiaa or two members duly 
antherised t^ make .the. ocnitract, or authorised to 
sign iher doQumeilt us^ an evidence. Exhibit 6 — 
Qiiniatesof -the Board with the other documents 
is^fecred td tb^^iPi. contain the whole contract 
fottj^d^J'^^ i^9' '■ !^heM minutes were signed 
by the chaimu^ oir .president in, to say the least of 
it, the usual coi^rsej And in the case of Jonet ▼. 
TheMrmn} IMk O^^ 2 Q.B.D , 314, it was 
held that su^ a signature was sufficient. The 
fmsts of that ca#e appear on pages 817, 318, and 
81SJi and see judguieot of Lush, J., on page 323. 
In thaj) cai^e the^r^solujipn contained the words: 
".J)r$kft t9 be engpossedin duplicate and the seal 
of.thid (^iQpftny .tp.be affixed thereto.'* Here the 
jury find in effec^t tjbat the president signed 
exh(j|hit;6 for tl^.eqpress purpose of creating a 
€MM»trS(Ct. .'iThstt. he. was authorised to sign the 
miai^t^ if QOtt disputed. That he did so is 
not (dii^puteid* ' But defendants contend there 
is no efideypp^^ t^hat s^ch signature was made; 
for the purpose of constituting the contract or 
undeis suph -oirciweNl^nfes as to be binding on the 
Board. Looking at t))e nature of the contract, 
the sh^rt >ime. in W]bich itwas to be completed, tlie 
eiod^ce thaik when i^ade the person authorised to 
mpkiB it k^'W^^V^^ tbo punt, and had directed 
t^e plaintifis to. proceed at once with the work of 
fitting it upk that the president was one of tlie 
persons. to whom the plaintiffs' tender was referred 
by the Board, ths.t one of the persons making the con - 
tract reported to the Board, that one of the terms of 
which, as reported and entered in the minute.^, 
was, '* that the whole statement contained in report 
were to be. in ^ntingi'* and the known practice 
th^t minutes when entered and correct ought to be 
sigoed )xj the cl^fuif man, I think there was ample 



evidence to support the finding of the jury, that 
exhibit 6 was signed for the express purpose of 
creating a contract, or in the words of the answer, 
''for no other purpose.'* And I further think, 
that such signatures so made, otmi if made for 
another purpose, in addition to that of creating a 
contract, are a sufficient signature to satLafy the 
provisions of the Statute of Frauds and sec 160 
of The Local Oovemment Act of 1878^ assuming 
that the contract was one which required to be in 
writing, or evidenced by writing duly signed. I 
find myself unable to accede to Ae contention on 
behalf of the defendants, that the statemmt at the 
end of the minutes— ''the chairman was authorised 
to get an agreement from Messrs. Clark and 
Fauset and have it ready for signature at the next 
meeting"— taken with the words of the report 
entered in the minutes— "and the whole of the 
within statement to be in writing " — are aufficient 
to preclude the jury from finding a contract 
between the parties, and necessarily converted 
that which had taken place between the parties 
into mere negotiations. On this point, see Joaet 
V. The Graving Dock Oojf., 2 Q.B.D., 314 ; Bomne- 
well V. Jenkins, 8 Ch.D., 70 ; Judgments of James, 
L.J., 73; Baggallay, L.J., 74; and Lewie v. 
Braes, 3 Q.B.D., 667. The words in the minutea 
pturporting to be part of the report by Aidennan 
Luya — " and the whole of the within statement to 
be in writing" — seem to me to support the contrary. 
They, to my mind,.show a concluded contract; and 
that the parties thought writing, if not necassaiy 
to its validity, at all events a reasonable thing to 
require from the Board ; and that those acting for 
the Board in the making of the contract promised 
to do that which was iu fact carried out by the 
report being entered in the minutes and signed by 
the chairman. Indeed, it would, in my opinion, he 
unreasonable to hold that the transactions between 
the parties in this case had not advanced beyond 
the Htage of negotiations when the evidence is, 
that those appointed by the Board accepted the 
punt " Bruce," directed the plaintiffs to proceed 
with the work, inspected the work during its 
progress, and allowed the plaintiffs to c(rive piles 
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in the approaches to the ferry, when in fact the 
plaiutifEn, with the approval of the Board, com- 
pleted the whole work, as found by answer to 
question 8. For the reasons given, I am of 
opinion, with my brother judges, that there was 
a complete and binding contract between the 
parties, eten if, by reason of sec. 16(> of The Local 
Oovemment Act of 1878^ it required to be in 
writing, or by reason of The Statute of Fraud 9 and 
Limitations Act, it required to be evidenced by 
writing, signed by the chairman duly authorised 
to sign for that purpose. It is therefore for the 
present unnecessary for me to consider the ques- 
tion whether or not there was a binding contract 
between the parties apart from exhibit 6. The 
claim states the contract between the parties as if 
the punt was not in e9$e at the time of the con- 
tract; as if the contract was merely for the manu- 
facture of a chattel of a certain class ; and the 
questions put to the jury seem in their form to 
follow the wording of the statement of claim ; but, 
as I hare already pointed out, we, now that the 
contract is found by the jury to be contained in 
exhibits 3, 4, 5, and 6, must look solely at these 
documents to ascertain the contract, and if that 
alleged in the claim is not the same, the claim 
must be disregarded. The contract contained in 
these documents, so far as it can be at all con- 
sidered a contract for the sale of an article, is 
clearly for an article in ette, the punt referred 
to in exhibit 6. The corporation really intended 
that they were to hare that punt. That is the 
puut they examined and the punt they say they 
accepted. It appears evident that this particular 
punt was the subject matter of the contract, so 
that if anybody had ofEered a better price therefor, 
Messrs. Clark and Fauset would not be at liberty to 
dispose of it, and perform their contract by 
supplying another punt of the same class. The 
cases relating to shipbuilding contracts show that 
the mere fac*; that, by the terms of the contract, 
something has to be done to a vessel will not pre- 
vent the property in the part constructed passing. 
In such cases^ although the contract is to build a 
whole ship, stiU^ after the keel is laid and part of 



the price is in pursnatice of cdfttraet paid/ tile 
property at once passes te» the purehAser, tiAleee 
there is something in the contraet to show a con- 
trary intention. Thus, effeet is given by the law 
to the presumed inteintion of the parties,- as 
evidenced by the contract, to pay, ind the act <^f 
paying as the work proceeds^, se^ Sei$tk v. Mtk>t, 
11 Ap. Ca., 850, per Lord Watson Ht 880, and per 
Lord Bramwell at 885. 

i n this case it is not, however, neces^ty to eoii* 
sider tbat question very closeily because the plain- 
tiffs completed their contraet — ^(see answer to 
question 8) — and their right is the saifie, whether 
the property in the punt passrt to the Beard 
immediately, or the passing was pbsiponei t^ntil 
all the work to be perforcned ion it by the plaintiffs 
had been performed. It is clear tbat as soon ais 
everything to be done to it by the- plaintiffs had 
been performed, the prof>erty Vest^ in the Board. 
See JBwyy v. Minetf, II East, 200; Kikble ¥. 
Oough, 88 L.J.N.S., 294, and siae, at page^^ 206, pei* 
Bramwell, J. When thfe property paissM from 
the plaintiffs to the Board -sftiialtaneously, and im 
a neeesaary consequence th'er4 vested ' in the 
plaintiffs a right to recoVelf paynient' &om tbb 
Board at the time, and ici ihe mannier 'fixed by the 
contract; and therefore, upon thfe^ndlngs <!)ff the 
jury in answer questibhs I to 8, without )^&ference 
to question 0, the plaiiitrff^* were entitled to 
judgment, unless the del^ndlants prbved ][)ayment 
by accord and satisf actiW'oi^ rek^e. But, Assum- 
ing, contrary to the factj that the' ptiht was riot h 
chattel in esse at the time when cont^t made, I 
think the contract coiiftftined in exhibits 8, 4, 5, 
and 6, and the work to be ddne under it, were such 
that a finding involving thd ebm^etion of* the 
work, for which the £2,!!)b0 was the agreed price, 
necessarily involved the performaiice by the 
plaintiffs, with the assent of ideferidattts, of such an 
act of appropriation 6f the plirit manufactured 
to the particular contract as would suffice to pass 
the property in the piirit to defendants ; and, as a 
necessary right, vest the j^aymenl: therefor in 
plaintiffs; and that deliV€ity;'urile88 the word iis 
used in tihe sense of such approprxEition, Was not 
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Hec68»ary to eotitle the plaintiffs to recover tlie 
contract price. It is said in Benjamin on Sales 
'* There is no branch of the law more confusing to 
the student than that of delivery. This results 
from the fact that the word delivery is used in 
very different senses ; and unless these different 
significatidns are very carefully borne in mind, the 
decisions furnish no clue to a clear perception of 
principles. The word delivery is sometimes used 
with refierenGe to the passing of the property in 
the 4;hattel, Bometime» to the change of the 
possession of the chattel. In* a word, it is used to 
denote a tamtisfer of title or transfer of posseesion. 
Even whef e delivery is used to signify transfer of 
possession, it is employed in two distinct classes of 
cases, one having reference to the formation of 
the contractj the other to the performance." In 
this case, a valid and binding contract in writing 
being in existence^ even if the contract was for the 
sale of something not in eiMe, something to be 
manufacture by the plaintiffs, something wholly 
unappropriated to the: contract till manufactured, 
and requiring therefore what may be called 
delivery, using the word to denote a transfer of 
title, or more oorreetly, in the sense of an act 
done by one party to the contract with the assent 
of the other, and. sufficient to transfer the title to 
the chattel manufactured from the person manu* 
facturing.to the person who, before its manufac- 
ture^ had agreed ta beconie the purchaser of such 
chattel. The work provided for in the contract 
contained in exhibits* 3, 4, 5, and 6 included 
driving' piles in the approaches to the ferry, which 
was under the sole control of the Board, and 
placing the punt when complete on that ferry with 
steam up ready to^ ply on wire cable anchored at 
each approach oiut of the traffic way, acts which 
could not be done by the' plaintiffs without the 
afisent of the Board, in whom was vested the 
control of the ferry, acts which, if done with the 
assent aforesaid, would be a distinct appropriation 
of the punt to the contract, and amount to a 
delivery in the only sense of the word delivery 
could be material to the rights of the parties in 
this case. Therefore, I think, a finding to the effect 



that the contract contained in exhibits 3, 4, 5, and 
6 was completed, necessarily involves a delivery 
sufficient to entitle plaintiffs to recover the 
contract price. Questions I and 8 and the 
answers thereto must be read together, and both 
must, I think, be read in conjunction with the 
answer to question 3. Question L asks was it 
agreed between, etc., that the plaintiffs should 
build the punt agreeably to phin for £2,000. The 
£2,000 mentioned in question I was the whole 
sum agreed to be paid for all the work included in 
the contract found in answer to question 3, and 
therefore in question 8, the words, "did the 
plaintiffs build the punt in accordance with the 
plan,** would necessarily, when coupled with 
question I, be understood to mean^-did the plain- 
tiffs do all the work included in the contract ? It 
must, I think, be taken that the question was so 
understood by the jury, and that they in their 
answer were not confining themselves merely to 
the punt. The plaintiffs had to fix it in position ; 
although the plaintiffs' statement of claim alleges 
only a contract to build a punt, that certainly was 
not the whole contract contained in exhibits 3, 4, 
5, and 6. If they had completed the punt in 
every respect, but had not placed it on the Alice- 
Ernest Street Ferry on wire cable by them anchored 
at each approach out of traffic way, they would 
not be entitled to the £2,000 mentioned in the 
first questiou, and therefore an affirmative answer 
to question 8 would not be material between the 
parties unless we take that question, "did they 
build the punt in accordance with the plan/' as 
conveying to the minds of the jury, " did plaintiffs 
build the punt in accordance with the plan, place 
it in position with wire cable anchored at each 
approach of the Alice-Ernest Street Ferry and 
with steam up, ready to ply ? And, as in the case 
of Langton v. Higgins^ 28 L.J. Ex., 253, the act 
of putting the oil into the vendee's bottles and 
weighing it was held to be a delivery to the vendee 
in the sense of transferring a title to the oil, so in 
this case the placing the punt on the ferry with 
steam up, ready to ply on cable anchored, etc., by 
the plaintiffs, with the knowledge, without objec- 
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tion from and in punnance of the contract withj 
the Board, and therefore with the assent of the' 
Board, constituted a deliTery (or appropriation) 
sufficient to transfer the property in the punt to 
the Board, if it bad not previously vested in them ; 
and looking at the nature of this contract, the acts 
which had to be done, and which were done, in the 
performance of it by the plaintiffs, with the 
knowledge of, and without any objection from, the 
Board, in conjunction with the notice sent by the 
plain tifEs to the Board after the completion of 
everything (see exhibit 7), received and not 
objected or excepted to by the Board, I think 
delivery of the punt was conclusively proved in 
erery sense in which that word can be used, a 
delivery amounting to an actual receipt and 
acceptance sufficient to satisfy The Statute of 
Frauds, and render writing unnecessary, assuming 
the contract between the parties to be a sale of 
goods, and sufficient to support the findings of the 
jurj in answer to question 6. As stated in the 
course of the argument, this Court will not set 
aside the findings of the jury where there is a 
conflict of evidence ; but in this case on the uncon- 
tradicted evidence, the jury were, 1 think, bound t<» 
answer the question as to delivery in the affirmative, 
because the facts admitted, taken with the answer 
to question 8, would at law amount to a delivery 
I DOW come to the defendants* substantive defence 
—an alleged new agreement. This was pleaddl 
as if action had been, not for contract price, but 
for damages for refusal to accept. The word 
rescission is inapplicable to a completed agreement ; 
yet, no matter how pleaded, a substituted agree- 
ment has been found by the jury ; and, if there in 
evidence to support the finding, the defendants 
must have the benefit of it. But after contract 
completed and the right to receive the contract 
price accrued, such an agreement, to be a defence, 
would require to amount to accord and satisfaction ; 
and therefore I think there would be a mistrial if 
the actual agreement was not ascertained ; and if 
ascertained, I think the plaintiffs would be entitle! 
to the same relief as if they had originally claimcdj 
under such substituted agreement. To some; 



ejctent, I sympathise with the jury in their finding, 
that there was a new agreement between the 
parties when they came to consider whether or 
not a new contract had been made between the 
parties. I am not surprised if they came to the 
conclusion that the Board accepted the terms in 
the plaintiffs' letter, exhibit 9. The only evidence 
of any contract would be of a contract on terms as 
proposed by Clark and Fauset, not expressly 
made, but constituted, if at all, by the act of the 
Board with respect to exhibit 9 sending no 
answer thereto for the space of nine weeks, and 
leaving the plaintiffs during that time to go on 
running the ferry, supposing that their offer was 
accepted, subject to and upon those terms to 
which they had assented in exhibit 9. If the 
Board did not intend to so accept, I think it would 
have been more honest between party and party 
to have at once refused to agree to the terms 
mentioned in exhibit 9, notwithstanding that the 
plaintiffs were in any event bound to continue 
running the punt under the original contract and 
therefore suffered no actual loss by the Board's 
delay ; were only deceived by being led to believe 
that they were running it during that time for 
their own benefit, and not under the terms of the 
original contract. But the Board could not thus 
bind themselves. The cases cited are distinct on 
that point. The only way the Board could bind 
themselves would be, by contract made, as provided 
by secN 160 of The Local Government Act of 1878, 
by the chairman or two persons duly authorised 
by the Board to make the contract ; and, as the 
plaintiffs were bound, by their original contract, to 
go on running the punt so long as the Board 
required, there is no evidence that has been 
brought to our notice or that I can discover of any 
assent on the part of the plaintiffs to a new 
agreement on the terms demanded by the Board. 
There is no law empowering the Board to make a 
contract binding on the plaintiffs without their 
assent, and the Board not having, in a manner 
binding on it, assented to the terms upon which 
the plaintiffs were willing to contract, it appears 
to me in this case there was no contract whatever 
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made between the parties after the contract con- 
tained in exhibits 3, 4, 6, and 6 for rescission or 
otherwise. The plaintiffs therefore succeed on 
this motion. The finding in answer to question 9 
must be set aside ; and the findings as to the 
alleged new agreement must be set aside. This 
involves the setting aside of findings in answer to 
questions 9, 10, 12, 13, 14, and 15. The finding 
in answer to question 17 is immaterial. The 
action was not for damages; and upon the findings 
of the jury, there is no question of damage — it is a 
question of contract price. Now, as regards the 
relief which we should give to the plaintiffs on 
this motion ; Whether we should on this motion 
enter judgment for them or merely grant a new 
trial on the questions, answers to which we set 
aside, T prefer not to express an opinion until 1 
have heard what Mr. Feez has to say in particular 
on this point — whether, if a new trial be granted, he 
has any reasonable expectation of being able to 
better his position; that is, whether he has any 
reasonable expectation of being able to support 
the findings which we now set aside by any further 
or better evidence than was submitted to the jury 
in this case, and upon which we hold that the jury 
should not have answered as they did. Mr. Feez 
says there are only two courses open to the Court : 
one to direct a new trial on the questions — the 
answers to which we set aside, which the Court 
certainly has power to do, which the Court on the 
cases cited by Mr. Lilley would be bound to do if 
our law was the same as the law in England — but 
this Court has, under our rules, held that upon a 
motion to set aside findings of the jury, etc., the 
Court may, after setting aside a finding, if satisfied 
that it has all the material before it, give judgment 
for the party who appears to be entitled, even 
when such judgment could not be entered if the 
finding set aside had stood. If our rule wore 
worded as the English rule, possibly we would not 
be able to put the construction put sometimes on 
our rule ; but the words differ, and it appears to 
me that it would be an absurd thing to send the 
case for a new trial if we can do anything else, 
when, if a new trial is granted, the parties in whose 



favor the questions have been answered have do 
reasonable hope of producing at the new trial any 
other or better evidences than that which this 
Court now declares insufficient. If, under .such 
circumstances, this Court must direct a new trial— 
if that is the only thing which can be done — ^you, 
the parties, will go through all the expense of 
preparing for a new trial ; a jury will be called, 
you will give precisely the same evidence, and the 
judge presiding would have to so direct the jury 
thus : Upon the decision of the Fall Court, I tell 
you you should answer that question in a 
particular way. If there were any reasonable 
probability of further evidence shewing that the 
contract was not completed, delivery not effected, 
or that a substantial contract was duly made, 
some evidence that the defendantB did not produce 
at the former trial, and of which we have not had 
the benefit; if there were anything of that 
description, I think the justice of the case would 
require a new trial. At present I do not see that 
there can be any further evidence. Counsel for 
the defendants do not suggest the probability of 
anything further; and I think it is narrowed down 
to a question of. What can we do ? Must we direct 
a new trial, or may we give judgment for the 
plaintiffs ? It appears to me that the law in this 
colony — the Judicature Bules cited by my brother 
Chubb — gives to this Court, where it has all the 
facts before it, the power of pronouncing judg- 
ment, even if the proper judgment is inconsistent 
with a finding of the jury which has been set aside. 
That is a power which does not appear to be given 
by the Fnglish rule, which seems to limit the 
power to a judgment not inconsistent with a 
finding of the jury. The evidence as to delivery, 
and everything bearing on that question in any 
possible way, seems to have been before the jury. 
A further trial on question 9 (delivery) would be a 
useless expense, for if our view of the law is right 
the jury upon such evidence could answer the 
question only in the affirmative ; and, if our view of 
the law is wrong, the defendants are as little 
prejudiced thereby now as they would be after a 
new trial. As to the other questions, I think it 
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would be reasonable if defendants' counsel 

intimated to the Court that thej thought it 

probable they might be able to prove, for instance, 

that the corporation, in a binding manner, assented 

to a new agreement such as the evidence shews to 

have been — the ofEer by Clark and Fauset. Because 

a man cannot be made a party to an agreement 

against his will, or that further evidence would be 

forthcoming to show the assent of Clark and Fauset 

to an agreement in the terms of defendants* offer, 

I think there should be a new trial on the questions 

relating to an alleged substituted agreement; but, 

as nothing has been intimated to the Court, and 

practically the same evidence would be given, that 

also would seem to be a useless proceeding ; and 

unless this Court is compelled by law to adopt a 

useless proceeding between the parties, I think we 

would not be justified in so doing. For these 

reasons, I think our judgment should be : Set aside 

findings of the jury in answer to questions 9, 10, 

12, 13, 14, and 15, and enter judgment for 

plaintiffs for amount claimed. The jury find that 

there was no payment on account of the contract 

price ; but the plaintiffs did not amend their claim, 

and cannot get judgment for more than the 

amount claimed. 1 do not enter into the question 

whether or not the plaintiffs must be taken to 

have been running the punt for the Board under 

the agreement contained in exhibits 3, 4, 5, and 6 

(see exhibit 5), by reason of their offer to run it 

on other terms not having been accepted by the 

Board. That is perhaps the view under which 

plaintiffs have given certain credits. 1 do not 

decide that the plaintiffs* act of giving credit can 

in any way limit or affect the defendants' right, if 

any, to recover for the use of the punt, or in any 

way affect the rights between plaintiffs and 

defendants, otherwise than by limiting the sum 

which the plaintiffs in this action can obtain 

judgment for. 

On the whole case, therefore, 1 agree with the 
judgment of my brother judges, that the findings 
mentioned be set aside, and judgment entered for 
the plaintiffs. 

Solicitors for plaintiffs : Lilley Sf O' Sullivan, 



Solicitors for Municipality of Brisbane : Mae- 
Pherion Sf Feez, 

Solicitors for Municipality of South Brisbane : 
Thjfnne ^ Macartnejf, 



Hardiko, J. 



IN INSOLVENCY. 

Idth June, 1894. 
20th August, 1894. 

In re BLOCKSinaB. 



Intohenc^ Aci of 1874 (38 Vic, No. 5), u. 101, 
Bubtect, 4, 152 — Removal of tru$tee — Good 
eaute shown. 

A trustee in the estate of a liqnidatiiig debtor was 
removed for failing to call a meetiog to explain why 
a dividend had not been declared for six months, and 
for not taking possession of certain furniture allowed 
to the debtor, without which there was nothing to 
divide amongst the creditors. 

The meaning of the words ** upon cause shown " in subs, 
4 of sec. 101 of The Iruolvency Act explained* 

Motion for the removal of A. C. Wylie, trustee 
in the estate of Gt. H. Blocksidge, of South 
Brisbane, commission agent, for wilful neglect 
in not taking possession of certain property 
of the debtor, and for failing to call aineet- 
ing of creditors to explain why a dividend had not 
been declared, and for other reasons. 

The facts appear in the judgment. 

Lukin for W. Bryant, a creditor, in support of 
the motion. Chambers for the trustee. 

HAUDDre, J. : The motion for the removal of 
the trustee has been supported, on tho grounds 
that the trustee was guilty of wilful neglect in 
not taking possession of certain property of the 
debtor, amounting to misconduct; that he was 
guilty of neglect in not summoning a meeting of 
creditors to explain his reasons for not declaring a 
dividend; that he did not report to the official 
trustee ; that he did not examine the debtor as to his 
affairs ; that he gave no notice of his appointment 
to any of the creditors; and that he did not 
search and see whether the resolutions of the 
creditors were registered. The facts of the case, 
as developed in the affidavits and the cross- 
examination of witnesses, were that on June 16, 
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1893, the liquidating debtor called a meeting of 
his creditors ; that it was resolved thereat that 
the affairs of the liquidating debtor should be 
liquidated by arrangement, and not in insolvency ; 
that A. C. Wylie, the respondent in the present 
motion, should be appointed trustee ; that Thomas 
Heaslop should be appointed committee of inspec- 
tion ; that the debtor should be granted his office 
furniture, including an iron safe, and also his 
household furniture; that he should be granted 
his discharge; that Chambers, Bruce & McNab 
should be intrusted with the registration of the 
special resolutions. The resolutions were all 
filed, and, with the exception of that relating to the 
furniture, were all registered. That resolution, 
not being a special resolution, did not require 
registration. Since this time no dividend has 
been declared, and no meeting convened to explain 
to the creditors the reason for not declaring 
a dividend. Now, power to remove a trustee is 
given to the Court by sec. 101, subsec. 4, of The 
Insolvency Aet^ in the following terms : — " The 
Court may upon cause shown suspend or remove 
any trustee." A. number of cases were cited to 
show the interpretation of the words " upon cause 
shown.'* Ex pa^'te Hewitt, re Mantel (14 
Q.B.D., 177), and ea parte Sheard, re Pooley (16 
Ch.D., 107), were two of them. I do not propose 
quoting from those cases, but 1 have adduced the 
rule from them, and it is probably correct to say 
that ^' upon cause shown *' is not confined to cases 
where there is fraud, or dishonesty, or personal 
unfitness in the trustee, but it extends to case.s 
where it is for the general advantage of those 
interested in the assets that a trustee should be 
removed by reason of conduct oh his part which 
shows that it is no longer fit that he should remain 
a trustee, such as vexatious obstruction of the 
realisation of the estate in the interest of the 
debtor. The first ground in support of the motion 
was — " not taking possession of property, amount- 
ing to misconduct." The liquidating debtor had 
stated that his household furniture was estimated 
to produce £50, and his office furniture, including 
the iron safe, £12 lOs. Those two items 



made up £62 lOs. The statement of affairs 
showed that the total debts amounted to £1,321 
78. Id., and the total assets to £1,289 Gs. 7d., 
which, including the furniture and the iron safe, 
gave to the bad £32 Os. 6d. So that on the 
debtor's own showing there would be nothing to 
divide, and that there being nothing to 
divide the creditors gave a realisable asset, the 
proceeds from which were divisible among the 
creditors, to the amount of £62 lOs. to the debtor. 
The Court has power for just cause shown to 
direct the trustee to disregard the directions of the 
creditors, and to act contrary to them. That was 
laid down in es parte Caeks, re Poole (21 Ch.D., 
397) ; in re W, Kelman, in which, on July 25, 
1888, 1, on the application of a creditor, directed 
the trustee to disregard the first resolution, which 
allowed the debtor his furniture and some other 
property; in re Pratten, 5 Q.L.J., 95; and rt 
John OallaghaHy June 16, 1890. The i^uestion is 
whether the trustee, under the circumstances of 
this case, ought to have disregarded the creditors* 
directions. There were three courses open to him. 
He could have come to the Court for advice, 
stating the circumstances, or he could have called 
a meeting of the creditors and obtained their 
directions, or he might have consulted with the 
committee of inspection, neither of which he has 
done. Where, as in this case, an estate shows & 
deficiency, and a part of the estate, to so large an 
extent as £62 lOs., is given as a gift to the 
liquidating debtor, the trustee ought certainly to 
have investigated the matter and taken some steps 
for the benefit of the estate, if not for the purpose 
of clearing himself from liability. He did neither. 
I think it was his duty to do so. In sec. 152 
there is a positive enactment that, in the event of 
his not declaring a dividend for the space of six 
months, the trustee should convene a meeting of 
creditors and explain to them the reason. Had 
Mr. Wylie done that, he might have received 
instructions which would have relieved him from 
his present position. I think that Mr. Wylie 
was wrong in not having don© that. Mr. Wylie 
has also failed to make the return prescribed by 
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law to be sent to the ofScial trustee in insolvency, 
and there also he seeniR to have been in the wrong. 
I need not refer to the other points T order that 
the trustee be relieved from his office as trustee in 
the estate, and that he pay the costs of the 
motion. 

Solicitor for applicant : HMicar. 

Solicitors for trustee Chambers^ Bruce Sf 
McNab. 



MATRIMOKIAL CAUSES JURISDICTION. 
Chubb, J. 20th August, 1894. 

^ARKEB V. PABKER AND AH SAM. 

Divorce — Rule 14 — Costs — Cross- examination by 
party not answering. 

A oo-respondent, who has filed no answer, is not entitled 
at the hearing to croes-examine the witnesses, for the 
purpose of showing that he ought not to be condemned 
in oosto* 

The petitioner asked for a dissolution of his 
marriage, on the ground of his wife's adultery 
with the co-respondent and other persons 
unknown, and prayed that the co-respondent 
might be condemned in costs. 

The respondent did not appear. 

The co-respondent appeared, but filed no 
answer. 

Boss for the petitioner. Milford for the co- 
respondent, under Bule 14, to be heard on the 
question of costs. 

At the close of petitioner's examination, Milford 
asked to cross-examine for the purpose of showing 
that the respondent was a common prostitute, and 
that the co-respondent did not know her to be a 
married woman. [Chubb, J. : The co-respondent 
has filed no answer. You cannot cross-examine.] 
Evidence on these points is material for the Court 
in deciding the question of costs as affecting the 
co-respondent. It was allowed by Cooper, J., in 
Ddgkton ▼. Deighton in October, 1888. In 
Norris T. Norris, 1 Sw. & Tr., 174, the Court 
refused to hear counsel at all, but that was before 
KH. 15, of 1860. E.li. 56, of 1865, to which our 
Rule 14 corresponds. 



Chitbb, J. : The rule allows you to be heard on 
the question of costs, but not to cross-examine the 
witnesses in the cause. In Nelson v. Nelson, 1 
L.K., P. & M., 510, the co-respondent filed an 
answer setting up the matters you wish to cross- 
examine on. After the decree is pronounced I 
will hear you on the question of costs, if necessary. 
The jury found the adultery charged, and counsel 
for the petitioner then moved for a decree nisi 
with costs against the co-respondent. Chubb, J., 
pronounced the decree «t#t, and, without calling 
upon Milford, refused to condemn the co-respon- 
dent in costs. 

Solicitors for the petitioner: MacDonald ^ 
O'Malley, 

Solicitor for co-respondent : Milford. 



AUODST SITTINOS OF THE FULL COURT. 
BBGUTA 9. HOUSTOir. 

Oroum case reserved — Embezzlement — General 
deficiency-^ Vic, No, 5—36 Vie,, No, 8, s. 
1 — Respite of sentence, 

A member and paid secretary of an Oddfellows' Lodge 
may be convicted of embeczUng rams of money, the 
property of the lodga 

On a charge of embezzling specific sums, evidence of a 
general deficiency in the accounts is admissible. 

SemhU, that, when a prisoner is convicted, and a case 
reserved for the opinion of the Fall Court, the 
sentence should either be respited or bail allowed until 
judgment is given. 

Ceoww case reserved by Noel, D.C. J., for the 
opinion of the Court on certain points raised in 
the course of the trial of Eobert James Houston, 
at Cooktown, on 1st June last. Prisoner was a 
member, and the paid secretary, of the Little 
Captain Cook Oddfellows' Lodge, Cooktown. He 
was charged in three separate counts with 
embezzling specific sums of money, the property 
of the lodge. He was tried, found guilty, and 
sentenced to three years' penal servitude. The 
questions submitted to the Court were whether 
the judge was right in admitting in re- 
examination evidence as to a general deficiency 
in the accounts, the prisoner being charged with 
the embezzlement of specific sums ; and whether, 
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being a member of the lodge, the prisoner could 
be convicted of embezzlement of its funds. 

HAEDnre, J., pointed out that authority was 
given in the Act to either respite or postpone 
sentence pending an appeal. That power had not 
been exercised in this cnse, and it seemed to him 
that if the same course was always followed a man 
might be made to serve a sentence when the point 
to be decided was whether he was guilty or not. 

Dickgon for the Crown. 

Griffith, C.J. : The first point raised in the 
case is whether evidence of a general deficiency is 
admissible on a charge of embezzling a specific 
sum. In this case evidence of a general deficiency 
was tendered in the examinntinn-in-chief and 
rejected by the learned judge, but afterwards 
admitted in re-examination. Whether, if the 
evidence had been properly rejected in chief, it 
could under the circumstances have been admitted 
in re-examination is a matter on which I express 
no opinion. But I know of no authority for 
holding that evidence of a general deficiency is 
not admissible in chief on a charge of embezzle- 
ment. I do not know of any authority to that 
effect, even before The Act of 1890 ; and since 
that Act it is quite clear that a man may be 
convicted on evidence of a general deficiency. The 
other point is, that prisoner, being a member of 
the lodge, could not be convicted of embezzlement 
of the funds. That is expressly met by The Act 
qfl872f which provides that a person who, being 
one of two or more beneficial owners of money, 
steals it, may be convicted as if he had not been 
a beneficial owner. And that has been held to 
apply to the case of a secretary of a joint stock 
company although he himself is one of the 
directors of the company. Both the points that 
have been raised on behalf of the prisoner 
therefore fail. The case has not followed the 
rules in stating whether the sentence was respited. 
The sentence was three years' penal servitude, but 
it would appear that the judge gave the prisoner 
the option of obtaining bail, and authorised him 
to be admitted to bail. Prisoner was, however, 
unable to get bail. If the case had followed the 
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Larceny Act of 1865 (29 Vic, No. 6), «. 76— 
Embezzlement — 54 Ftc, No, 5, s. 1. 

When an offence under 8. 76 of The Larceny Act of 1S6S 
relates to a valuable security, it is sufficient to allege 
the embezzlement to be of money without specifying 
any valuable security ; and the allegation, so far as it 
relates to a valuable security, will be proved if the 
offender is proved to have embezzled any amount or 
part of the particular valuable security. 

It is not necessary to prove that the deficiency un- 
accounted for did not consist entirely of securities 
where the sum is made up of money and securities. 

Since 54 Vic, No. 5, it is immaterial that more than 
three separate sums were included in the deficiency. 

Ji. V. Ktena, L.R., 1. C.O.R., 113, discussed. 



rules, no difficulty would have arisen on this 
point. I do not, however, think it necessary to 
express any opinion whether the judge was boond 
either to respite the sentence or to postpone 
execution of it. I think that in most cases the 
judge should do so, if not in all. If the case had 
precisely followed the rules, it would have, I 
think, been unnecessary to say anything on the 
subject. The conviction ought to be upheld. 

Hardtko, J. : I am of the same opinion. With 
regard to the question of respiting judgment, 1 ] 
think that, when a Crown case is reserved under 
The Criminal Practice Act, sec. 48, the judge 
should either respite the execution of the judgment 
or allow the prisoner to go out on bail ; and if 
bail is not procurable, then he should be respited 
in such a manner that he should not undergo any 
part of his punishment. The question does not 
directly arise, and when it does arise, it will 
probably be in very different proceedings from 
this. That is my opinion ; and that is the coune 
which should be followed. 

Hral, J. : I am of the same opinion. 1 desire 
to express no opinion on the necessity of the 
judge respiting or postponing sentence, except to 
say that in ordinary circumstances I feel it would 
be quite proper to do so. Whether it would be 
bad if the judge did not do so, I express no 
opinion. 

Conviction affirmed. 
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Crowk case reserved by Paul, D.C.J. 

A. W. Kojrle was employed as cashier and 
accountant by Proeser, Taylor A Co. His 
duties as casbier were to receive all moneys, 
cheques, drafts, Ac., paid to the firm, and deposit 
the same in the bank to the firm's account. His 
duty as accountant was to keep the books, and 
especially the general cash-book, bank deposit 
book, and demand orders deposit book, and to 
make proper entries in them of receipts and 
deposits. A Mr. Deighton was also in the 
employ of the firm as assistant book-keeper, and 
his duty was, under prisoner's directions, to write 
up the genera] cash-book from the rough cash- 
book, which contained entries of the receipts of 
all moneys received by the firm from day to day. 
The employees had authority to receive money in 
the warehouse for the firm in the way of business, 
such as for cash sales, &c., and their duty was to 
make entries of such payments in the rough cash- 
book and hand the money to the prisoner as 
cashier. Deighton received money as well as 
cheques, Ac., in this way, and he always handed 
the same to the prisoner, and so handed him 
money, cheques, Ac, in April last and during 
previous months. The entries of amounts 
received in the general cash-book for the month of 
April were in Deighton's handwriting, except 
three which were written by the prisoner, but all 
the entries in that book of deposits made in the 
bank for that month were written by the prisoner. 
In addition to the entries of receipts in the general 
ca»h-book, taken by Deighton from the rough 
ca«h-book, he also received items for entry from 
the prisoner, but where the prisoner obtained 
them Deighton did not know. Mr. Hortsmann, 
who was the auditor for the firm, discovered, on 
examining the books in May last, and especially 
the general cash-book, that there appeared, 
according to that book, a general deficiency in 
the month of April of £784 48. 6d., and that the 
short deposits commenced in November last. The 
general cash-book for that month showed £8,444 
188. lOd. OS received, and £7,650 as deposited, 
showing a deficit of £794 4s. 6d. The larger 



proportion of the entries of the amounts pur- 
porting to have been received according to the 
general cash-book, not only in April but for other 
previous months, would, His Honour said, consist 
of money orders, cheques, and drafts, but all were 
entered as cash in the cash-books. Mr. Horst- 
mann could not discover from the books the 
individual or specific items of which the deficit 
was composed, or discover any specific amount 
received by the prisoner during April or any 
previous month as not having been deposited ; but 
the deficit comprised more than three items, and 
he (Mr. Horstmann) believed comprised about 
thirty or forty items. The prisoner had charge of 
the cash-box, and after he left the firm, on the 
28th May, it was opened, and found to contain 
£2 lis. lid. cash and an I.O.IT. of one of the 
employees for £11 lOs. After this date Mr. 
Colledgc, manager of the firm, saw the prisoner, 
and asked him if he could account for the deficiency 
in the books being nearly £800. The prisoner 
said he knew it was something like that, but 
that he could not account for it, nor did he 
benefit by it. Mr. Butledge, prisoner's counsel, at 
the close of the case for the prosecution, asked His 
Honour to direct the jury to find a verdict of 
" Not guilty." His Honour refused to do that, 
but asked the jury to answer two questions as 
well as to deliver their verdict. The jury found 
the prisoner guilty, and answered the two questions 
in the affirmative — (1) Was the amount of the 
general deficiency stolen and fraudulently em- 
bezzled by the prisoner ? (2) Did that amount 
consist of money as well as cheques and other 
securities ? The points which His Honour 
reserved at Mr. Rutledge's request were: (I) 
That there was no case to go to the jury, inasmuch 
as sec. 1 of the Act, 54 Vic, No. 6, was limited 
to money and did not provide for proof of the 
embezzlement of money by evidence of a general 
deficiency in a case where the sums, in respect of 
which a general deficiency of mouey was alleged 
to arise, consisted partly of money and partly of 
valuable securities, such as cheques, drafts, and 
orders for the payment of money not shown to ' 
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have beeu converted into money by the prisoner. 

(2) That there was no evidence that any money 
had been paid to or received by the prisoner. 

(3) Tl^at the evidence showed that if any Hums 
of money had been paid to and received by the 
prisoner, more than three such sums were included 
in the general deficiency. His Honour deferred 
passing sentence until the Full Court had given a 
decision on the points reserved. 

Dickson for the Crown ; Butledge for prisoner. 

Gbiffith, C.J. : Tlie prisoner was charged with 
embezzling the sum of £794 from his employers. 
On his trial it was shown that he was the cashier 
and accountant of his employers. His duties are 
set out in the special case. The general cash- 
book was intended to show all the money received 
by him. Entries were made in it by clerks under 
his superintendence. The book was not for the 
most pi^rt in his handwriting, but during the 
month of April last there were three entries in 
his handwriting. In the same book were entered 
statements of the amounts deposited in the bank, 
which for the month of April were all in his 
handwriting. The books were kept under his 
supervision. After he had left the firm's employ, 
and the books had been examined, he was informed 
that there was a deficiency of nearly £800. He 
said he knew it was something like that, but he 
could not account for it, nor had he benefited by 
it. It had been contended, though I doubt very 
much whether the point is raised by the case, that 
there was no evidence that he received any 
amount larger than was shown to have been 
deposited in the bank. But I infer from the 
evidence that, though the entries in the books 
were not all in the prisoner's handwriting, they 
were all made with his cognisance and knowledge, 
and therefore they operated as an admission 
against him. I draw that inference from all the 
facts stated, not as a necessary inference, but an 
inference which the juiy might draw from all the 
facts as stated. I quite agree that it is not suffi- 
cient to show that the books were kept under his 
general superintendence. It must be shown that 
the entries were made with his knowledge. If, 



therefore, that objection was intended to be raised, 
which on the face of the case stated was doubtful. 
I think it failed. Mr. Eutledge relied also on the 
case of B. v Keena, L.R., 1, CCB.. 118. The 
76th section of The LarcMy Aei of 18S5 piovides, 
that, on an indictment for embezzlement, '* where 
the offence shall relate to any money or any 
valuable security, it shall be sufficient to allege 
the embezzlement or fraudulent application or 
disposition to be of money without specifying any 
particular coin or valuable security ; and such 
allegations, so far as regards the description of the 
property, shall be sustained if the offender shall be 
proved to have embezzled or fraudulently applied 
or disposed of any amount, although the particular 
species of coin or valuable securily of which suck 
amount was composed shall not be proved.*' The 
grammatical construction of that section is, that, 
when the charge relates to a valuable security, it ii 
to be sufficient to allege the embezzlement to be 
of money, without specifying any particular valu- 
able security ; and the allegation will be sustained 
if the offender is proved to have embezzled any 
amount, although the particular coin or valuable 
security of which it is composed is not proved. 
The section was taken from the much earlier Ad 
of 7 Geo. IV, Ch. 29, which came under the 
notice of the Court in the case of B. v. Orove, 1 
Mood, C.C, 447, a case which has often been 
cited in cases of embezzlement sought to be 
proved by evidence of general deficiency. The 
plain, literal meaning of the seetion is, that, in 
charging a man with embezzlement from his 
employer, it is enough to charge him with 
embezzling money, although the evidence might 
show that he took money or valuable securities, or 
both, the term valuable securities including, by its 
definition, cheque:) and drafts and other securities. 
On this section the point raised by the 
prisoner's counsel is, that what was received by the 
prisoner consisted partly of cheques and partly of 
money, and that it was not shown that what 
he embezzled, or what he failed to account for, did 
not consist entirely of cheques. It is quite 
I possible that he paid into the bank all the cash 
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that he received, and that he made away only with 
cheques. Apart from the statute, I should be very 
much inclined to think that it would be o\}en to 
the jury, upon its being ]Mt>yed that a man 
received a large sum of money — using the word 
money in the ordinary sense, as consisting of 
cheques, notes, orders, and coin~^and made away 
with a large part of it, to infer that the part which 
he made away with consisted in part of cash. 
But, assuming that that was not so, and that it 
must be taken in favour of the prisoner that all he 
made away with consisted of cheques, then, there 
being no evidaM», although the jury found that 
some of the deficiency consisted of money — there 
being no distinct evidence that it did consist of 
money — Mr. Butiedge relied on Keena*8 eau. In 
that case the prisoner was accused of embeszling 
£16. The evidence was, that he received a cheque 
for £16 for his mast^, and gave a receipt for it. 
He did not account for it, and went away. That 
was practically all the evidence. It was said to 
have been held that a section corresponding to sec. 
76 of our Larc&nff Act would not justify the 
allegation of the embeEslement of money when it 
was only a cheque that had been ^nbezzled and 
there was no proof that the prisoner had ever 
cashed it. This Court is not technically bound by 
Keena^g ease, but I think we ought to follow it 
unless there is some strong reason to the contrary, 
so far as we can discover the ratio decidendi. It 
may be A&t Lord Chief Justice Cockbnm and A. 
L. Smith, J., thought that the Act refenred only 
to cases in which what was actually taken was 
taken in the form of money. One at least of the 
learned judges was of opinion that the case 
against the prisoner failed otherwise. It appears 
to me that no clear principle can be drawn from 
that case applicable to such a case as the present, 
where the sum alleged to have been embezzled 
comprised a mixed fund, composed partly of 
cheques, orders, &c. What the prisoner took was 
part of a mixed fund, comprising cheques and 
money, and it appears to me that the Act expressly 
Bays that it is sufficient to charge him with 
embezzling money. It seems to me that this is 



exactly the case of B. v. BalU, L.B., 1, C.C.E., 
828, where a man, having to account weekly for 
the money he received, accounted for £00 only 
and kept £10. Not being able to discover any 
clear principle in B. v. Keena, I do not think we 
are bound to apply it to the present case. I 
think that the present ease falls exactly within the 
terms of the 7Gth section of The Larceny Act 
The third point raised was, that the evidence 
shoved that if any sum had been received there 
were more than three such sums included in the 
genentl deficiency. That does not seem to be an 
objection, especially in the face of The Act cf 
1890^ which provides that, " on the prosecution of 
any person for the larceny or embeexlemant, as a 
clerk or servant, of money, the property of his 
master, it shall not be necessary to prove the 
Urceny or embezzlement by him of any specific 
sum 4»f money, if there is proof of a general 
deficiency on the examination of the books of 
account or entries kept or made by him or other- 
wise, and the jury are satisied that the accused 
stole or fraudulently embeazled the deficient 
money or any part thereof." On the grounds 
which I have stated, I am of opinion that the con- 
viction ought to be affirmed. 

Hahduto, J.: The prisoner's duty as cashier 
was to receive all moneys, chequej, drafts, Ac, 
paid to the firm, and deposit the same in the bank 
to the firm's credit. As aooountant, his duty was 
to keep the books, <one being the ^soieDal oasb- 
book. Beighton was the assistant book-keeper 
under the prisoner's direction. He received 
moneys, cheques, drafts, Ae., and he handed to 
the prisoner moneys and cheques received in 
April. The prisoner made entries in the general 
cash-book; He also made all the entries therein 
of the deposits made in the bank for April. The 
general cash-book for April showed a general 
deficiency of £794 4s 6d.— £8,444 18s. lOd. being 
shown as recaved, and £7,660 I4s. 4d. as deposited. 
It is further stated in the case that the larger 
^oportion of the amounts purporting to have 
been received according to the general cash-book, 
not only m April but in previous months, would 
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consist of money orders, cheques, and drafts, but 
were all entered as cash in the cash-book. Prom 
this I deduce that some of the money, using the 
word in its largest sense, being less than half of 
the £8,444 IBs. lOd., consisted of actual money 
(coin), but it is not necessary to require that so 
much as this, or so much as £794 46. 6d., the 
amount alleged to have been embezzled, should 
have been paid in actual money (coin), the mere 
small sum handed by Deighton to the prisoner 
being sufficient to support the information if 
proved to have been received by the prisoner and 
embezzled by him. But this actual proof is not 
required under The Larceny Act Amendment Act 
of 1890. Here we have a general deficiency, on 
the examination of the books, which, with the 
evidence as above, and the answers of the jury to 
the judge's second question, showed that some 
money (coin) had been received by the prisoner. 
From that the jury were justified in concluding 
that money (coin) was embezzled. The prisoner 
might have rebutted this, but he did not do so. 
The conviction must be affirmed. 

Beat, J.: To convict of embezzlement, it ia 
necessary to prove that a man received money, 
using the word in the widest sense, as compre- 
hending cheques or other valuable securities, and 
that it had been misapplied or fraudulently 
appropriated. Those are the two things which 
liave to be proved, and many circumstances have 
to be proved in connection with them. That 
money has been received might be proved in many 
different ways, but it is the first principle of our 
law that a man is innocent until he is proved 
guilty. There might be circumstances of sus- 
picion, all capable of being proved, and all tending 
to point to the possibility or probability of guilt ; 
but such evidence has to be given to the jury so as 
to enable them to say, not that it was probable 
that the prisoner was guilty, but that he is guilty. 
I feel it necessary to say that, because it has been 
urged that there was no evidence that the prisoner 
had received money to a greater extent than he 
had paid into the bank. The Act of 1890 provides 
that where a man has charged himself in his 



account in the books kept by him, or the entrie? 
made by him with a sum of money, and has not 
accounted for the whole of it, the jury, if the min 
was a clerk or servant, might find him guilty of 
embezzlement. That section was no doubt made 
to simplify the method of proof, but I do not tJiink 
that it altered the law. In all cases, an admission, 
or a confession, is said to be the highest proof 
that can be given of a man's guilt. That was the 
state of the law before the passing of the Act, and 
I do not think this Act has altered it in the 
slightest degree. 1 think the term '* kept by him" 
was used in the sense of a person who made 
entries. I do not think it altered the law that a 
man who did not actually make the entries could 
not bind himself by admitting the correctness of 
the entries. The facts of the case show dearly 
that the prisoner knew and admitted the eonect- 
ness of the entries on the debit side as concerning 
himself. That being so, it was his duty to see 
that the books were properly kept. To my mind, 
there was a clear admission of the receipt of the 
money, and the admission of correctness was as 
strong as if the prisoner had taken the books and 
written "correct" across the entries. The im- 
portant question in the case is, that there can not 
be a conviction of embezzlement of money becaase 
there was nothing to show the receipt and non- 
paying over of cash. The section of The Larceny 
Act says, that an information could properly 
charge a man with embezzling money, when all he 
had done was to take a valuable security. The 
case of B. v. Keena, which has been cited as an 
authority to the contrary, is, in my opinion, quite 
inconsistent with the decision which has been 
come to by the Court. The two decisions can not 
stand together. I do not consider it necessary to 
follow that case, and am satisfied that the convic- 
tion ought to be confirmed. 

Conviction affirmed. 

Solicitors: O^Shea Sf O'Shea, 
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BBGIKA V. MC^EE. 

Criminal Law Amendment Act of 1891 (55 Vic, 
No. 24), 88. 3, 4, lO^Rape^Want of cor- 
roborative evidence — Indecent a88ault. 

A prisoner charged with rape on a child under twelve 
years of age was found guilty of an attempt to have 
nnlawfal carnal knowledge, under s. 4 of l^he Act 
of 1891, and of indecent assault. There was no 
corroborative evidence implicating the accused. 

Htfd, that the oouviction as to the attempt must be 
quashed, but the conviction for indecent assault 
affirmed. 

Cbown case reserved by HASBiye, J. 

At the Ipswich Circuit Court, held on 28th 

July, Ernest McG^ee, who had been chars^ed with 

haring committed rape on a child under twelve 

years of age, was found guilty of an attempt to 

have unlawful carnal knowledge of such girl, and, 

also, of an indecent assault. The prisoner was 

defended by Mr. P. B. Macgregor, who raised the 

points (1) that as to the attempt there was no 

corroborating evidence within the meaning of the 

last paragraph of sec. ^ of The Criminal Law 

Amendment Act of 1891 ; (2) and that the jury, 

having found the prisoner guilty of the attempt, 

^etefuneH officio, and the information exhausted. 

His Honour reserved these points. He sentenced 

the prisoner separately on each conviction, but 

made the sentences concurrent, and respited 

execution of the judgment until the questions 

raised had been decided. Meanwhile, he remanded 

the prisoner to gaol. In his statement of 

the case, His Honour stated that the only evidence 

implicating the prisoner other than the evidence 

of the girl to the commission of the offence was 

evidence that the prisoner was at the place and 

on the same morning, but before the time when 

the offence was sworn by the girl to have been 

committed. As to the time when it was committed, 

evidence was given in support of an alibi on the 

part of the prisoner. The question for the 

consideration of the Court was, therefore, whether 

the prisoner had been rightly convicted of the 

crimes charged against him, or either, and which 

of them. 



Power for the Crown; Maegregor tor the 
prisoner. 

Griffith, C.J. : The prisoner was charged 
with rape. By the 10th section of The Criminal 
Law Amendment Act of 1894 it is provided that if 
on the trial of an information for rape or any 
offence made felony by the 4th section of the Act 
the jury are satisfied that the accused person was 
guilty of an offence under the 8rd, 4th, or 6th sec- 
tions of the Act, or of an indecent assault^ but are 
not satisfied that the accused was guilty of the 
felony charged in the information, or of an attempt 
to commit that felony, the jury may acquit the 
accused of the felony, and may find him guilty of 
Buch other offence, or of an indecent assault. 
Upon the trial of this man, therefore, he might 
have been convicted under the drd, 4th, or 6th 
sections of the Act, or of an indecent assault, or of 
an attempt to commit the offence of rape. But 
by the provisions of the 4th section, and the 8rd 
and 6th sections for that matter, it is enacted that 
no person shall be convicted of an offence under 
the section upon the evidence of one witness only, 
unless such evidence is corroborated in some 
material particulars by evidence implicating the 
accused. Upon the trial objection was taken that 
there was no evidence corroborating that of the 
prosecutrix within the meaning of the Act. The 
only evidence of a corroborative nature was, 
putting it at the highest, that the accused and she 
were alone together in the house where they both 
lived. They had not gone there for any particular 
purpose. They both lived there ordinarily, and had 
been living there for some time. For my own part, 
I do not think that that is corroborative evidence 
of an attempt to commit this kind of offence upon 
her. I think, therefore, that there was no 
corroborative evidence, and under these circum- 
stances the prisoner could not be convicted under 
the 3rd, 4th, or 0th sections of the Act. But the 
rule requiring corroborative evidence does not 
apply to the charge of indecent assault. The 
learned judge told the jury that he could see no 
corroborative evidence, and advised them to acquit 
the prisoner of the attempt, and left it to them 
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whether he ought to be found guilty of indecent 
assault. The jury, probably thinking thetDselves 
wiser than the learned judge, and believing the 
girl's eyidenee, found that he was guilty of an 
attempt to commit an offence on a child under the 
age of twelve years, and they alno found him guilty 
of indecent assault. The second objection was, that 
these two findings could not stand together, and that 
under section 10 the jury must find the prisoner 
guilty of one of the offences enumerated in the 
statute, or of an indecent assault, but could not 
find him guilty of two offences, and that the 
verdict finding him guilty of two offences was, 
therefore, bad altogether. Thiit was supported by 
a very ingenious argument fouuded upon the 
words of this section, which might be said to point 
to the conclusion that the jury must make up their 
minds of what offence the accuned was guilty, and 
say that he was guilty of one or another, but could 
not find him guilty of both. I think that in 
construing this section we ought to have regard to 
the general law and rules of the Court relating to 
criminal pleadings before the Act was passed. 
One of the rules at common law was^ that a 
plaintiff could make his case in as many counts as 
he pleased, and if he succeeded in establishing one 
of them to the satisfaction of the jury, he was 
entitled to judgment on that. If damages were 
awarded jointly on a good and bad count the 
verdict would not stand. In criminal proceedings 
it was competent for the Crown to join as many 
charges as they thought fit in the same indict- 
ment — being all either felony or misdemeanour — 
and they were treated theoretically as charges of 
different offences. But that was mitigated by the 
rule that if a man was really charged with more 
than one act b» a crime, the prosecutor could be 
called upon to elect which act he would proceed 
upon. Theoretically, as many charges might be 
included as the prosecutor thought fit; and, 
theoretically, if the jury gave a general verdict, it 
would be good. And it was not uncommon to 
combine charges of different offences in the same 
information either for mibdemeanour or felony. 
That being the geiierul practice under the old 



rules, the Court by degrees, for the purpose of 
savmg trouble and simplifying matters, introduced 
a rule that, upon the charge of an offence which 
necessarily involved a minor offence, the jury 
mi«;ht find the accused guilty of the minor offence. 
That was in the first year of Queen Victoria, I 
think. That ]>ractice was further ettended until 
brought to its highest development in this Act 
now before the Court. The question now is. What 
construction should be placed upon that new rule 
of procedure? Was an information, althou^ i 
containing only one count, to be treated a«« 
containing separate counts for each aepArat«» 
offence of which the accused might be found 
guilty under the one charge ? For some purposes 
I think that is so. Mr. Justice Harding in this 
case took the verdict of the jury on each charge 
involved in the indictment. Other judges are 
content to take the verdict of guilty on one 
charge and to treat the verdict as one of not guilty 
on all the rest. The question, then, arises whether 
it was competent under these circumstanceB to 
find the prisoner guilty of more than one offence. 
It seems to me that the principle intended to be 
introduced by the Acts beginning with the last 
year of William IV down to the year I89I was to 
introduce into the criminal procedure an analogous 
system to that provided for by the rules of common 
law procedure— so that the jury might, on a charge 
of this sort, if they found all the necessary 
ingredients of a criminal offence, give their 
verdict upon it, and in addition find other 
ingredients which would, together with the first, 
constitute a criminal offence of a higher degree. 
If that is the correct view, the two findings could 
not vitiate one another. A good finding supported 
by the evidence would not be vitiated by a finding 
unsupported by the evidence. I cannot find soy 
authority, nor has any been brought under mv 
notice, showing that a verdict, supported by 
evidence that a man was guilty of an offence, 
would be vitiated by a finding that he was also 
guilty of some other offence, which was not 
warranted by the evidence ; nor do I know any 
reason why the veixiict on one couut should be 
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taken in priority of the other. One of them 
was warranted by the evidence; the other was 
not. Under these circumstances, I do not think 
the finding warranted by the endence was vitiated 
by the finding not warranted by the evidence. For 
these reasons, I am of opinion that the conviction 
for the attempt should be quashed, and that for 
the indecent assault affirmed. I should like to 
offer one other observation in passing : Under the 
old rule, where there were several counts in the 
information, they were treated as separate charges, 
and the sentences upon them might be cumulative. 
rhey were, in point of fact, dilEerent counts ; and 
there was nothing on the face of the information 
to inform the Court that the charges were all in 
respect of the same act. But where the same 
practical result, so far as regards the capacity of the 
jury to convict, arises under the statutory power, to 
which I have referred, the circumstauces are 
different, because there the Court knows, on 
looking at the information itself, that it is ouly 
one act that is charged. It is not several charges, 
but only one; and although a man might be 
convicted on such an information of various crimes 
technically different, yet the Court knows that 
only one ofEence was charged. So that, in that 
case, I think there could be only one sentence ; 
and if one offence was graver than the other, I 
think the minor offence would merge in the 
greater one. 

ilABDiKe and Kkal, JJ., concurred. 

The conviction for the attempted criminal 
assault was quashed, and that fur the indecent 
assault affirmed. 

Solicitor for prisoner : F. A. O'SuUivan. 



BLACK V, TUB9BB. 



Injuries 1o Property Act of 1865 (29 Vic, No, 5), 
s. 26 — Bond fide claim of right — Wrongful 
admission of evidence. 

A bond fide claim to ase land as a highway, oasts the 
jurisdiction of justices on an information for 
malicions injury to a fence erected across such land. 

(^ioercj whether a maj) of the locals in q^iio, purporting to 
\ie drawn by a surveyor who is not called as a 
witness, can be admitted in evidence if objected to. 



Objdbb ni§i to set aside a conviction of justices 
at Mount Morgan, against W. Turner, under 
s. 26 of The Injuries to Property Act of 1865, 
for unlawfully and maliciously destroying a fence, 
whereby the defendant was ordered to pay a fine 
of one guinea, thirteen shillings damages, and 
two pounds for costs. 

The grounds for the rule were : (1; That the 
evidence disclosed no offence ; (2) that there was 
uo evidence that the defendant acted unlawfully 
and maliciously; (H) that the defendant acted 
under an assertion of a band fide claim of right ; 
und (4) that evidence was wrongfully admitted. 

It appeared that a fence had been erected by 
the trustees of the Mount Morgan Uaoecourse 
across a track, which it was alleged had been in 
use for some years as a highway. The defendant, 
who had been iu the habit of driving along 
this track, found it one day closed by a 
fence. He pulled down about 85 feet of the 
ft^nce and made a way for himself, lie was 
prosecuted for midiciously destroy ing the property 
of the Mount ikCorgan iiacing Club, and set up as 
a defence that the track was a public road, and that 
he had a right to remove the obstruction. 

It was also contended that the bench wrong- 
fully admitted what purported to be a plan of the 
locality. 

LUleg for appellant ; Feez for respoudents. 

(iBiFFiTH, C.J : The appellant was charged 
with having unlawfully and maliciously destroyed 
a fence, the property of the trustees of the race- 
course at Mount Morgan. The defence that he 
set up was in substance that there had been for 
many years a road leading through the racecourse 
reserve, and that that road had by long usage 
become dedicated as a public highway. In the 
present case there was no doubt that this road 
had been used for many years. It was not a road 
surveyed, or of any definite width, but it was a 
track that led through the land. Whether it had 
been dedicated as a highway, or whether a road 
could be dedicated by mere user under such 
circumstances, were interesting questions ; but, at 
any rate, there was no doubt that under thes 
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circumstaDces a man inight honestly believe that 
such a right did exist. In my opinion, a hand fide 
claim of right to use a highway is a sufficient 
claim of right to oust the jurisdiction of the 
justices. If it were a frivolous claim, the justices 
would probably not be bound to stay their hands. 
But I do not think that the justices had any 
evidence before them to suggest that the claim of 
right set up was not bond fide. I therefore think 
that the conviction ought not to have been made, 
and that the rule must be made absolute. On the 
question of the admissibility of evidence, not 
having heard argument on both sides, I express no 
opinion. 

Hajudihg, J. : 1 agree with the learned Chief 
Justice in his opinion that reasonable evidence of 
a bond fide claim of right-of-way was raised in 
the case, and upon it being given, the magistrates' 
jurisdiction was ousted. I think that the rule 
must be made absolute, also, on the ground that 
evidence was wrongly admitted. The evidence 
said to have been wrongly admitted was a map of 
the locus in quo. That was map D, which pur- 
ported to have been drawn by Prederick Byerley, 
licensed surveyor, Kockhampton ; but Byerley was 
not called, and so far as that was concerned it was 
secondary evidence of his having made it. If 
he had been called, and the plan had been 
tendered, the proper course for the counsel for 
the defendant to have followed would have been 
to ask how it was made up. The surveyor would 
at once have been bound to say that it was a copy 
of another map, which itself had been compiled 
from notes on the Held, so that either map would 
not be primary evidence, and in no case could this 
map be evidence at all. It was not receivable 
evidence; and after reading the evidence and 
listening to the argument, I am of opinion that if 
I had been deciding the case, the map would have 
materially afEected my judgment. Seeing that 
the magistrates had visited the locus in quo and 
took the plan with them, I can only infer that it 
afEected their decision. It has been decided by 
the Court that in a criminal prosecution it is the 
duty of the judge to keep out illegal evidence, 



and that if the case goes to the jury with illegal 
evidence a conviction will not stand. This 
evidence was wrongly admitted, and on that 
ground also the rule ought to be made absolute 
and with costs. 

Bkal, J. : I concur with the judgment of the 
learned Chief Justice. I express no opinion on 
the wrongful admission of evidence. 

Conviction quashed with costs. 

Solicitors for appellant : Beet B. 4" S, Jones. 

Solicitors for respondents : Chambers^ Bruoe ^ 
McNab. 



Be THV WILL OF NABBA^OOTT, DBCSASKD. 

Will — Administration cum testamento annexe— 
Executrix outside jurisdiction . 

Letters of adminiBtration, with probate of the will 
annexed, may be granted to a person outside the 
jurisdiction, on the usual sureties being given, where 
there are no legatees and no creditors in QueensUnd. 

Apflicatiok for a grant of letters of ad- 
ministration, with exemplification of probate, of 
the will of r. 8. Narracott, deceased, to A. £. 
Jaques, a member of the firm of Stephen, Jaques 
& Stephen, of Sydney, the attorney of the 
executrix, and to dispense with sureties. 

The attorney and all the beneficiaries resided 
out of Queensland, and there were no creditors in 
the colony. 

Habdino, J., referred the matter to the Full 
Court. 

Feez^ in support of the application, cited Be 
Rope, I Q.L. J., II ; Be Tidewell, ibid, 123 ; B4 
Butherford, 27th February, 1888 ; Be Kicks, 4 
Q.L.J., 39 ; and J20 Benny, 2 Q.L. J., 72. 

GhBiFFiTH, C.J. : It has never been decided by 
this Court that letters of administration can not 
be granted to a person out of the jurisdiction. 1 
see no reason why such a grant should not l>e 
made in a proper case, and upon the facts this 
seems to be a proper case ; but I think that in 
such a case sureties ought to be required. There 
may be some cases where sureties might be 
dispensed with, but they would be very peculiar 
cases. I think that in this case letters of 
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administration may be granted to the attorney of 
the executrix on proper sureties being found. 

Habbikg and Bkal, JJ., concurred. 

Solicitors : Foxion i( Oardew, 



IBYIKO V, GAOLIABDI. 



Ouitonu Dutiet Act of 1888 (52 Vie,, No. 5), u, 
3, 8— Customs Act, 1873 (37 Vie., No. i), s. 
215 — Valuation — Fraudulent entries — For- 
feiture—Justices Act (50 Vic, No. 17), ss. 
209 J 2 to — Wrongfiil admission ofetndenee hy 
justices. 

An information under aeo. 8 of Tkt CSutoms DuiUs Act of 
187S may be Udd by the collector of customs. 

The mere committal of an act likely to defraud the 
revenue is a complete offence, without any proof of 
intention. 

The word *' offence " in sea 8 of that Act implies some 
act contrary to the provisions of the statute. 

It is necessary to prove that the goods are undervalued as 
a fact, and if, in the opinion of the collector of 
custcnna such undervaluation was made with the 
intention of avoiding the payment of duty, the 
liability accrues. 

Justices have power under that Act to forfeit goods 
exceeding £100 in value. 

Hdd also (Real, J., dissenting), where evidence has been 
wrongfully admitted, a conviction by justices will not 
necessarily be set aside on that ground if the Court 
is of opinion there is sufficient other evidence to sup- 
port a conviction, and that the evidence wrongly 
admitted did not influence the decision. 

Obdbb nisi calling upon W. H. Irving, collector 
of customs, and Philip Pinnock, P.M., to show 
cause whj a conviction against E. Gktgliardi, for 
breaches of the Customs Acts, should not be 
quashed, on the grounds (I) that evidence 
was improperly admitted; (2) that the require- 
ments of sec. 215 of The Customs Act of 1873 
were not complied with; (8) that the police 
magistrate had no jurisdiction to condemn to 
forfeiture the goods in respect of which the 
offence was alleged to have been committed ; (4) 
there was no evidence of undervaluation of the 
goods according to the value thereof in the 
principal markets of Italy; (5) there was no 
eyidence of intent. 

An information was laid by the collector of 
customs. It contained six counts — (1) that 



on the 27th February, 1894, at Brisbane, seven- 
teen packages of brooms were entered for ad 
valorem duty by Q-. J. Fitzwalter, the duly 
authorised agent of P. Q-agliardi, one of the 
importers of the said goods, and that it appeared 
to the collector of customs that in the invoices 
of the said goods the same were undervalued for 
the purpose of avoiding the payment of part of 
the duty on such goods, whereby the said P. 
Oagliardi had forfeited the sum of £200; (2) 
that .... in the entry of the said goods the same 
were undervalued, ^. ; (3) that, on the date afore- 
said, ^re packages of brooms were entered for ad 
valorem duty, and that the declaration made with 
regard to the invoice of the said goods was wilfully 
false, whereby the said F. G-agliardi had forfeited 
the sum of £200 ; (4) that .... the declaration 
as to the entry was wilfully false, Ac ; (5) that 
on the date aforesaid P. G-agliardi did, at Brisbane, 
wilfully use, when falsified, a certain document 
purporting to be a bill of lading of certain goods 
shipped on board the steamship Salier from G^enoa 
in Italy, bound for Sydney, the same being an 
instrument used in the transaction of business 
relating to customs contrary to sec. 161 of The 
Customs Act of 1873, whereby the said P. 
Gagliardi had forfeited the sum of £100; (6) 
that the said seventeen packages had been seized 
under sec. 8 of The Customs Duties Act of 1888, 
were liable to forfeiture, and claimed by the 
collector of customs. The defendant was con- 
victed on each of the first four counts, and on 
each was fined £12 lOs , with £4 lis. 6d. costs, in 
default three months* imprisonment. He was 
found not guilty on the 6th count, and on the 6th 
count the goods were forfeited and condemned. 
The value of the goods forfeited was £146 Is. 

Btfmes^ A.G.,«Oi^ Power for the respondent; 
Rutledge for the appellant. 

Grtfpith, C.J. : This was an appeal to the Court, 
under the 209th section of The Justices Act, against 
the decision of the police magistrate of Brisbane 
upon charges made under the 8th section of The 
Customs Duties Act of 1888, the information 
being laid by the collector of customs. Yarioup 
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objections baye been taken to the decision, and tbe 
matter has been very fully argued, and ably 
argued, and I have derived very great assistance 
from the argument. Several objections have been 
raised, and in the view I take of the case, it was 
neeeesary to advert to all of them. The first 
point in logical order was an objection to the 
information, as being laid by the wrong person. 
It was laid by the collector of customs. Whether 
that objection was tenable or not depends upon 
the construction of the 2I5th section of The 
Oustoma BeguUtiona Aet aflS78^ which provides 
*' All penalties and forfeitures imposed by this 
Act or any other Act rekttng to the customs or to 
trade or navigation shall, unless other provision be 
made for the recovery thereof, be sued for, 
prosecuted, and recovered in the name of Her 
Majesty's Attorney-General or Solicitor- General, 
or in the name or names of some officer or officers 
of customs, GT other person or persons thereunto 
authorised by the Govemor-in-Council, either 
expressly or by general regulation or onder, and 
by no other party." It was contended that the 
words ' ' authorised by the Gt)vernor-in-C<>unGil '' 
governed the whole of the words after ''Her 
Majesty's Attorney-General or Solicitor-General." 
That is a possible grammatical construction of 
the sentence, but the efEect of it would be to give 
no meaning to the words, *'some offieer or 
officers of customs." On that construction, the 
flection would have precisely the same effect if 
those words were omitted. That would be a 
reason for not adopting that construction, because 
if possible a meaning should be given to every 
word of the section. On referring to the previous 
law on the subject for the purpose of seeing what 
alterations the Legislature has made, and inferring 
from that its intention, I find that, under the 
Act of 1845 (9 Vic, No. 16), s. 108, which was 
in force before the Act of 1873, prosecutions for 
penalties and forfeitures incurred for breaches of 
the customs laws might be commenced in the 
name of the Attorney -General, or in the name or 
names of some officer or officers of Her Maje^^ty's 
customs. They were the only persoas who oould 



sue. Then we find that the Legislature, 
finding liie class of persons entided to sue 



thus limited, has added, in the Act of 18 
the words, "or other person or persons there- 
unto authorised by the Governor-in-Council. 
either expressly or by general regubition or 
order, and by no other party." I think 
the inference is very strong, that the intention 
was not U) reduce but to increase the number of 
persons who could sue; and, considering the con- 
ditions of the colony at that time, and the number 
of places out of communication with Brisbane 
except by long course of post, I think it is 
highly improbable that it was intended to take 
away from the officers of customs a power which 
they then had, and which was necessary in order 
that infringements of the Customs Acts might be 
dealt with speedily. I think, therefore, that 
that objection fails. The next objections 
depend on the construction of the 8th section 
of The Oustoms Act of 1888, and two distinct 
questions arise on that section. The counts of 
the information to which the first question relates 
were the first and second. The 8th section 
provides: ^If any paekage entered for duty is 
found to contain goods not mentioned in the 
entry or invoice, or if any goods are found which 
do not corraspond with the description thereof in 
the invoice, and such omission or nonnxMrre- 
spondence shall appear to the collect<^ of customs 
to have been made £or the purpose of avoiding the 
payment of the dufy or aoy part of the duty on 
such goods, or if it shall appear to the collector of 
customs that in any invoice or enl^ any goodn 
entered for ad valormn duty have been undw- 
valued with such intent as aforesaid, or if the oath 
or declaration made with regard to any sucli 
invoice or entry is wilfully false in any particular, 
then, in any of the cases aforesaid, all the packagci^ 
or goods included or pretended to be included, 
or which ought to have been included, in 
such invoice or entry shall be forfeited, and the 
importer of the same shall, for every such offence 
forfeit and pay a sum not to exceed £200 or les^ 
than £10, to be recovered before any two or 
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more justioes of the peace sitting in petty sessions 
in the district where such o&nce ta be tried shall be 
alleged U> baye been committed." In construing 
that section, reference should be ina^e* I think, 
to the preceding proyiaions of the Act. I 
think ajiso that as that section wm a re-eniu>t- 
ment in identical words of the 8th section of an 
Act paaqed in 1870, it should b^ construed exactlj 
in the sime way as that section. The Legislature 
repeated exi^ctly the same proTisions in the same 
words, iM»d they must I think be taken to have 
intended to express the same ide», The Act of 
1870 pio¥)ded for th^ fii:st tim^ in th^ eolony for 
the imposition of duties aocording to the value of 
the goods imported ; i^nd for that pi^rpoae it became 
necessary to ascertaiii the yi^ue of the floods. 
The Aet naturally begw by laying down o^^iA 
rules and proeedure for napi^rtaining the vslue. 
The importer was required to produce the genuine 
inroice^ and yerify it ; and if any question aorose 
whether the value as stated was true, provision 
wss made for inquiring as to the true v^ue. It 
is quite dear from that part of the Acl^ though 
it does not say so in so many wo^ds, th^t W 
obligation is impocie^ on the in^rter te value 
the goods truly. To undervalue thein is, if not 
a breach of the express, words ol the preceding 
aeetiona, a breach ol the duty which is 
manifestly imposed upo^ him. Beajring that in 
mind^ I pihss to the filth sectipn. Tihp fmt 
provision cf thai section cecals with the cim of. 
goods or packages not motioned iA the inyoice^ 
in which case, if they went undtBcovered, payment 
of duties would be evaded, and with the case of 
goods being found which do not correspond with 
the description in the invoice, in which case also 
payment of the proper duties, might be evaded. 
In construing these provisions, it is necessary 
to remember that it is the general scheme of 
Customs and Bevenue Acts to make an offence 
consist in the mere doing of an act without 
regard to the intention of the person who does it, 
A. very good illustration of this may be found in the 
88th section of The Oiutoms Act oj 1873, which 
piovides that if any goods ^r^ removed from 



any ship, quay, wharf, or other place previous to 
the examination thereof by the proper officer, 
unless m}dev the care and authority of such 
officer, they shall be forfeited ; and further, that 
if any goods entered to be warehoused aie 
carried into the warehouse, unless with the 
nuthority or under the care of the proper officer, 
and in such manner, by such persons, within such 
time, and by such roads or ways, as such officer 
may direct, they shall be forfeited. If a man 
were directed to take the goods down Queen Street, 
but took them down Adelaide Street, they would be 
liable to be forfeited. The same result would 
follow if they were landed previous to ezamina- 
tien« unless under the authority of the proper 
officer. It hsA been said th«,t under that 
section there is scarcely a msn who hinds with 
his portmanteau from a stenmer who does not run 
the risk of having it forfeited. Xt is clearly the 
scheme of these Uws to make the mere committal 
of an act which ia likely to defraud the revenue 
a complete offence without any proof of intention. 
Construing section 8 in that light, it would appeer 
that the first branch of it» so far from being St 
hard provision, is less hftrd thsiU one would 
expect to find in a Customs Act, for it mitigates 
the severity which might have been looked for of 
making forfeiture and pena,ltj follow on the mere 
inclusion of » paokag^ not mentioned in the 
invoice, ox the mere misdescription of goods in 
the invoice, by requiring that, in addition to those 
&cts, which in themselves would be sufficient if 
not discovered to cause an evasion of duty, the 
collector of customs must be satisfied that the 
act was done for the purpose of avoiding the 
payment of duty. I turn to the next branch 
of the section, which reads : " Or if it shall appear 
to the collector of customs that in any invoice 
or entry any goods entered for ad valorem 
duties have been undervalued with such intent aa 
aforesaid." I have called attention to the fact 
that the goods must be valued, and that it is 
clearly the duty of the importer to value them 
correctly, and that undervaluation would be an 
improper act. The section, having used those 
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words, goes on : '* All the packages and goods 
included or pretended to be included or which 
ought to have been included in such invoice or 
entry shall be forfeited, and the importer of the 
same shall, for every such offence, forfeit and pay," 
&e. I adopt Mr. Butledge's argument, that 
the word " offence " necessarily implies some act 
done contrary to the provisions of the Act, and 
is not an apt word to describe a mere conclusion 
arrived at by the collector. And, as undervalua- 
tion is clearly a contravention of the Act, I 
think that the necessary inference is that 
there must be an undervaluation in point of fact 
as well as the opinion of the collector of customs 
that the undervaluation was made with intent to 
avoid the payment of duty. It was contended 
for the Crown that the opinion of the collector 
was conclusive, both as to the undervaluation and 
as to the intent; but I think that the con- 
struction which I have adopted, and which is 
exactly in keeping with the first branch of the 
section, is the true one, and that it is necessary 
to prove that the goods were undervalued in fact, 
and that the undervaluation was in the opinion of 
the collector of customs made for the purpose of 
avoiding the payment of duty. The sixth count, 
claiming forfeiture of the goods, raises a second 
question on the construction of the 8th section, 
namely, whether under the section justices have 
power to declare a forfeiture of goods exceeding 
£100 in value. My opinion on this point has 
fluctuated a good deal during the argument, but 1 
have arrived at a conclusion which appears to me 
to be supported by satisfactory reasons. It is a 
general principle that, when a statute creates 
a new offence, prohibiting something which was 
lawful before, and appointing a specific remedy 
against such new offence by a particular mode of 
procedure, that particular method must be pursued, 
and no other. Now, going back to the year 1 870, 
when the Act was first passed, we find that 
the statute created a new offence, the consequences 
of which were to be forfeiture of goods and a 
pecuniary penalty. It then used the words, " to 
be recovered before any two or more justices of 



the peace sitting in petty sessions in the district 
where such offence to be tried shall be alleged to 
have been committed." The venue was expressly 
and for the first time made local. Primd fade, 
the inference to be drawn was, that justice* 
sitting in the place where the offence wa? 
committed were to have exclusive jurisdiction to 
deal with the offence. There is no apparent 
reason why the justices dealing with the facts for 
the purpose of the penalty (forfeiture following 
as a matter of course without any discretion on 
their part) should not deal as well with the for- 
feiture. The word " recovered " is an apt word t«> 
use in speaking of a forfeiture. I do not see, 
applying the rule that I have mentioned — this 
statute creating a new offence and providing a 
special tribunal to deal with it — why the worde I 
have quoted should be limited to one branch of the 
consequence of the offence and not extend to both, 
if the words admit of that construction. It 
is clear that The Act of 18T0, which created the 
new offence and appointed a special tribunal to 
deal with it, extended the jurisdiction of that 
tribunal to some extent. Under the previous law 
(13 Vic, No. 43, 8. 8), the jurisdiction of justices 
in customs cases was limited to cases in which the 
amount of the penalty or the value of the goods 
forfeited did not exceed £100. The limit was the 
same in both cases. The Act of 1870 expressly 
extended the limit as to penalty to £200. Was it 
to be inferred that so far as regards forfeiture it 
remained limited to goods not exceeding £100 in 
value, or were the justices to have all the jurisdic- 
tion which might be necessary to give effect to 
the provisions of the section? The sentence is 
clearly elliptical. Some words must be supplied 
before "to be" recovered. Are they, "such 
forfeitures and penalty," or "such penalty " 
only? On the whole, as the previous juris- 
diction was altered and a special tribunal 
appointed, I think that the intention of ilie 
Legislature is sufficiently clearly shown that the 
tribunal was to deal with all the matters that 
arose under the section. I entertain, indeed, 
some doubt whether the words of the nection, as 
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they stand in The Act of 1888, do not, bo f&r as 
regards proceedings for a breach of that section, 
ezdade the general provisions of The Jet of 1873, 
allowing proceedings to be taken in the Sapreme 
Court or District Court; but, for the reasons I 
hare given, I think the justices had jurisdiction 
to entertain the question of forfeiture although 
the value of the goods exceeded £100. It was 
also objected, that there was no evidence of under- 
valuation of the goods in fact, !.«., no evidence of 
their actual value in the principal markets of the 
country of export, which, by the statute, is to be 
the value for the purpose of ad valorem duty ; and 
further, that there was no evidence that the 
undervaluation, if any, was made with intent to 
ayoid payment of duty. On the latter point, I 
think that the opinion of the collector is all 
that need be pn>ved, and that it was sufficiently 
proved by his laying the complaint which recited 
it. As to the value in the markets of Italy, from 
which country the goods were exported, I think 
that the fact that the appellant had put forward 
invoices purporting to be made out at Genoa waa, 
even without the general knowledge that the Court 
had as to the ports of Italy, sufficient evidence as 
against him, that the value at Ghenoa was a true 
te»t of the value in the markets of Italy. The 
next objection was that evidence had been 
wrongly admitted. This objection, on my view of 
the construction of the Act, applies to all the 
counts except the third, which charged that the 
declaration with regard to the invoice was wilfully 
false. There is no doubt that that charge is 
proved irrespective of the value of the goods, for 
the invoice was admittedly not the genuine invoice 
from Genoa, but was made out in Sydney. The 
objection applied to two pieces of evidence. 
One was the evidence of Mr. James Honeyman, 
inspector of invoices, who had held that office for 
about twenty years. The objection taken was, 
that Mr. Honeyman was not an importer of goods. 
Mr. Honeyman's evidence on the point of the 
value of the goods was clearly in the nature of 
expert or opinion evidence; but so is that of 
any other man on a question of value. Opinion 



evidence, as it is called, is a statement of the 
result of the observation of voluminous facts 
which cannot themselves be conveniently given in 
evidence in detail. It is necessary that the person 
who gives such evidence should be a person before 
whose observation these numerous facts have come. 
The conclusion being one to be drawn from a 
number of transactions that have taken place 
between other persons, it can not make any differ- 
ence whether those transactions took place verbally 
or through the medium of written documents, nor 
does it matter how they came under his notice. For 
that reason a clerk in a merchant's office through 
whose hands all the negotiations relating to a 
particular branch of trade went would be just 
as good a witness as to values, and, as to the 
course of dealing disclosed by the documents, as 
one of the principals himself, and Tery likely a 
better. Applying that principle to Honeyman's 
evidence, it was admissible; the weight of it 
would be for the tribunal before which it was 
given. The objection to the other piece of 
evidence raised a much more difficult question. 
In the course of cross-examination, one of the 
witnesses for the. prosecution was asked about a 
conversation with a Mr. Millingen, and he gave 
some, information as to that conversation. In re- 
examination, he was asked to give evidence as to a 
statement made by^Mr. Millingen. It did not 
appear very clear whether that statement was 
made in the same conversation or not. The 
witness had had two conversations with him. The 
objection was, that the evidence in re-examination 
must be confined to the conversation referred to 
in the cross-examination. Whether effect was 
given to that objection or whether it was not does 
not clearly appear. I will assume for the 
purpose of the rest of my judgment that it was 
not, in which case the evidence was inadmissible 
and wrongly received. What are the con- 
sequences? This proceeding is taken under 
the 209th section of The Justices Act, which 
provides: "If any person feels aggrieved by 
a conviction or order of justices, he may apply to 
the Supreme Court or judge thereof, in chambers 
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or in circuit, for an ordet calling on the justices 
and the prosecutor or other party interested in 
maintaining the conviction or order to show cause 
why such conviction or order should not be 
quashed, which order may be made returnable on 
any day on which the Pull Court is appointed to 
sit." The next section provides, that after inquiry 
into the matter and consideration of the evidence 
adduced before the justices, the court, if it thinks 
the conviction or order can not be supported, 
may direct it to be quashed, and may make 
such further order in the premises as is just and 
the circumstances require. It is well known 
that those provisions of The Juttiess Act were 
taken from an Act of the colony of New South 
Wales, passed there in 1850, whidh instituted a 
proceeding called a statutory prohibition. That 
Act — 14 Vic, No. 43 — was introduced when Sir 
John Jervois' Acts were introduced, and was 
passed at the same time. That Act, adopting the 
English Justices Acts, recited in section 9 : " And 
whereas it would greatly tend to the advance- 
ment of justice in respect of matters within the 
summary jurisdiction of justices of the peace and 
to the protection of justices in»the exercise of 
their jurisdiction, especially from actions brought 
against them for or in respect of errors of judg- 
ment merely, if power were given to the Supreme 
Court in certain cases to amend defects of form or 
mistakes not affecting the substantial merits in 
the proceedings of such justices; and on the 
other hand, if the means of obtaining summary 
relief were afforded against the summary con- 
victions or order of justices." And, for the 
purpose of giving effect to those objects, provisions 
were made which are now found in the 209th 
and 2 LOth sections of The Justices Act of 1686, 
Very early after the passing of the Act of 1850, a 
question arose as to the principle on which the 
court should act in giving relief. Mr. Rutledge 
has contended in effect that the principles upon 
which we are bound to act are the same as 
are applicable in deciding a Crown ca«e reserved; 
and that, if there appears on the proceedings 
anything which if it had been left to a jury I 



would have required the court sitting as a court 
of appeal in a criminal case to quash the con* 
viction, we &)re bound to give the same relief 
under this Act. 1 do not accept that view. 
It was ai^ed for the Crown that the 
provisions of O. XXXI, r. 2, of the Crown Eulcs 
applied to proceedings by way of appeal under 
this section. It is, I think, unnecessary to 
decide whether the rule formally applies or not. 
But I think that without this rule the 
principle expifessed in it ought to be applied in 
dealing with such cases. In a case that arose in 
1858, before separation, Stephen, C.J., said: 
"We entertain no doubt, having regard to the 
enactments which have given the remedy bj 
pl-ohibition, that it is our duty, before holding any 
conviction by a magistrate to be erroneous, to look 
at and consider the whole of the evidence which 
was before him. In cases tried by jury, the court 
has ordinarily no jurisdiction to determine facto 
If improper evidence be admitted on the trial, the 
course is to set aside the verdict ; for it tnay have 
been founded, whatever the force of other 
testimony in tlie case, on the very matter which 
ought tiot to have been before the jury. In cases 
of this kind, however, the court sits as a tribunal of 
appeal, with the double province assigned to it of 
dedding on the facts as well as the law." {Es parte 
Ward, Wilkinson, p. 17, note). That decision is 
certainly entitled to very great weight. The same 
learned judge said in another case shortly after- 
wards : ''This case falls within the exception from 
the general rule so often stated by the court on 
prohibition motions — namely, that it becomes our 
duty to interpose (but then only) where we see 
clearly and without doubt that the convicting 
justices are wrong." If the fule stated there ia 
the correct one, the court is not bound to quash 
a conviction merely because erroneous evidence 
had been admitted, any more than under the 
present practice the court is bound to grant a 
new trial in a civil action because evidence has 
been erroneously admitted. I think that the 
court is not bound, if it thinks that a mere 
technical error has been committed, to quash a 
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conviction, but shoald exercise its authority more 
freely, with a view of < loins; substantial justice, 
than giving effect to objections not p;oing to the 
merits. This principle should, I think, be a])plied 
e8f)ecially in a case where, as in the present, there 
was an .appeal to the District Court. In the 
present case throe courses were open to the 
appellant : He mi^ht have appealed to the District 
Court, in which case, unless otherwise ordered, the 
matter would have been reheard on the original 
evidence, but the inadmissible evidence would have 
been rejected from consideration by the District 
Court judge If this course had been taken, 
the objection would have availed nothing. Or, 
the appellant might have appealed to this Court by 
special case,' in which event the Court might have 
sent the matter back for a new trial The third 
alternative was the one he has adopted. If the 
Court on that application is bound to give effect 
to the objection, the remarkable result would 
follow that an appellant, by his choice of the 
form of appeal, can prescribe to the Court the 
principles on which the appeal should be dealt 
with and the nature of the relief to be given ; 
in effect, compel the Court to give effect to an 
objection which would not have been open if he 
had :idopted another form of appeal. I think 
that the rule laid down by Sir Alfred Stephen 
in 1 858 is the true rule which should guide 
the Court in dealing with appeals of this 
Rort. If that is so, the Court ought not to 
quash the conviction unless they think that it 
was clearly wrong. Can we say that the con- 
viction was wrong merely because this evidence was 
wrongly admitted ? or, even, that it was reasonably 
probable that that bit of evidence affected the 
result? If I could see that it was reasonably 
probable that that evidence had influenced the 
decision, I should be disposed very easily to take 
the further step of holding that it had in fact 
influenced the decision, and, therefore, that the 
conviction was wrong ; but I think it was 
highly improbable. The case was tried before a 
very experienced and careful magistrate (although, 
perhaps, that circumstance was not material), and 



there was abundant evidence, without that objected 
to, of the a))pellant*H guilt. I can not see 
that it was in the least degree probable that any 
substantial injustice has been done by the 
admission of the evidence. I think, therefore, 
that even if the evidence was wrongly received, 
that in not a sufficient ground for quashing the 
conviction For these reasons, I think that 
the appeal fails on all points, and that the rule 
should be discharged with costs. 

Harding, J. : The first ground on which the 
rule was granted was '^that evidence was impro- 
perly admitte<l." In support of that, our attention 
ha.'* been directed to the evidence of W. H. Irving, 
that in a conversation with a M^. Millingen he 
said that he was certain these br(>omB had been 
undervalued, and t(^ the evidence of James 
Hoiieyman, who said "that the price of the 
brooms free on board at G«noa would be about 
7s., 58. 6d., and 48. 9d. respectively." Taking 
that piece of evidence flrst, it appeared that 
Honeyman was a sufficiently skilled witness to 
give evidence as to those prices at Genoa. That 
being so, he gave evidence of the value of the 
goods at the market whence the goods were 
actually imported. That satisfied sec. 3 of The 
Customs Act of 1888. As to the first piece of 
evidence, a doubt had been raised as to whether 
CO. XXXI applied to criminal cases on the 
Crown side of the court. If it did, the objection 
failed, as no substantial wrong or miscarriage had 
been occasioned by its admission in the court 
below, and there was ample evidence to maintain 
the necessary findings without it. The Court is 
sitting as a court of appeal from the justices, and 
will do on the appeal what the justices should — 
and what they might be assumed to have done in 
the hearing before them — namely, reject from 
their consideration the evidence wrongly admitted, 
and, as there was ample evidence without it, will 
uphold the conviction on the undoubted good 
evidence alone. I hold that the rule must be 
discharged with costs. 

Kbal, J. (after reciting the facts), said: The 
evidence as to the alleged breaches seems to me 
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Practice, p. 84 ; Furcell v. Meston, 5 Q.L. J., 118 ; 
Mellor V. 8wire, 30 Ch.D., 239. 

Fower^ for defendant, cited Queensland Invest- 
ment Co. v. Grimley, 4 Q.L,J., Supp. 3 ; Cain v. 
Cain, 1 Q.L.J., 122; Tuckett v. Blake, 14 
V.L.R., 264. 

C.A.V. 

Q-BiFPiTH, C.J. : When an order is made ex 
parte, the court or judge making it may, upon 
application of any person prejudicially afEected 
by the order, review and, if necessary, discharge 
it. This is a rule of natural justice. But, when 
a judgment or order is pronounced or made after 
hearing both sides, it is a general rule that the 
court which pronounced the judgment or made 
the order cannot reverse or vary it. To this rule, 
which in my opiuion applies equally to all 
judgments and orders, whether final or inter- 
locutory^ and whether pronounced by the Full 
Court or by a single judge, and whether he is 
sitting in court or in chambers, there were, 
before the Judicature Acts, some exceptions. 

The judges of the Court of Chancery, and I 
suppose the judges of this Court exercising its 
Equity jurisdiction, had authority to rehear a case 
under certain circumstances and under conditions 
which were regulated by the practice of the Court. 
A Chancery judge sitting in court had power to 
review and discharge an order made by himself in 
chambers, and the judges of this Court, in the 
exercise of their Equity jurisdiction, had, I 
suppose, similar power. Power to review, rescind, 
or vary an order is expressly conferred by statute 
on this Court in the exercise of its insolvency 
jurisdiction. But, with these exceptions, I do 
not know of any case in which a judge had power 
to review or alter his own decision when once 
perfected. The practice relating to rehearing in 
Chancery, and on the Equity side of this Court, 
was abolished by the Judicature Acts {Be St. 
Nazairc Co., 12 Ch.D., 88). The powers^of^jt 
judge of the Chancery Division to review in 
court a decision given by himself in chambers is 
preserved by sec. 50 of the English Judicature 
Act of 1873, but the provisions of sec. 10 of the 



Queensland Judicature Act are, in my opinion, 
for reasons analogous to those set forth in the 
case just cited, inconsistent with the retention of 
such a power by a judge of this Court. In mj 
judgment, therefore, the general rule applies to all 
decisions of this Court by whomsoever the juris- 
diction is exercised, unless where some statutory 
provision exists to the contrary, or where tbe 
alleged error in the judgment or order is not that 
of the court or judge, but is made by the 
officers of the court in formulating the decision. 
And this rule, if not one of natural justice, is a 
rule of manifest convenience. If a decision is 
objected to on the ground that it is erroneous, 
i.e., that it ought not to have been given, the 
objection must be made before the proper court 
of appeal, if any. If no appeal is given by law 
the decision, although erroneous, must stand. 

But although a judgment or order stands unim- 
peached and unimpeachable, it does not follow 
that it ought under all circumstances to be carried 
into execution. At Common Law, if after final 
judgment had been given in an action new facts 
arose entitling the defendant to be relieved from 
execution upon the judgment, he could obtain 
that relief by a proceeding called a writ of audita 
quereld. Similar relief was given in Chancery bj 
a bill in the nature of a bill of review. After- 
wards it became the practice in the courts of 
Common Law to interfere in a summary way on 
motion in all cases in which the party would be 
entitled to relief on a writ of auditd quereld. 
(Per Eyre, C. J., in Lister v. Mundell, 1 B. A P., 
427.) The proceeding by auditd quereld is now 
abolished, but similar relief may be obtained after 
judgment upon the ground of facts which hare 
arisen or have been discovered too late to be 
pleaded. (Order XLI, r. 22 ) And if they have 
arisen after a decision which is appealed from, 
and before the hearing of the appeal, they may 
brought before the court of appeal as of right. 
(Order^ll, r. 11.; Thus, although the mode 
of procedimJ is altered, full power is retained to 
relieve a pa^ from the effect of a judgment 
which, though juHt when pronounced, ought not 
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to be carried into execation. The same principle 
that allows relief to be giyen against the con- 
tinued operation of a final judgment obviously 
extends also to giving relief against tbe continued 
operation of an interlocutory order, if after it is 
made new facts come into existence or are dis- 
covered which render its enforcement uujust. 
Such a contingency is plainly much more likely 
to arise in the case of ao interlocutory order than 
in that of a final judgment. In my opinion, it is 
the settlec^ practice of the Court to exercise the 
power of giving relief in such cases. An appli- 
cation for such relief is not in the nature of an 
appeal or rehearing ; each of these is founded on 
the contention that the order appealed from ought 
not to have been made. An application for a new 
order which has the effect of suspending in whole 
or in part the operation of a previous order starts 
with the assumption that that order was rightly 
made. There is therefore no question of revers- 
ing or varying or rehearing the original decision 
or order. It follows that the application for 
relief from it need not be made to the court or 
judge by whom the original order was made, but 
may be made to any judge who can exercise the 
jurisdiction of the court, although it would ordi- 
narily be made to the same court or judge ; and 
the relief may be granted by a judge in chambers 
(if it is a proper case for chambers) although the 
original order was made by the Full Court — 
whether on appeal or otherwise. If it should 
turn out that the application is based upon the 
assumption that the order, the operation of which 
it is desired to modify, was wrongly made, it 
must fail. The only question is whether the 
party applying is entitled under the altered cir- 
cumstances to be relieved from the operation of 
the order. 

Applying those principles to the present case, 
it appears that the order of I<«al, J., of 20th June, 
was rightly made, but that according to the 
practice of the Court, the plaintiff, having 
returned within the jurisdiction, is entitled to be 
relieved from it* operation. (Redondo v. Okay tor, 
4 Q.B.D, 453 ; Boss v. Green, 10 Ex., 891 ; Place v. 



Oampbell 6 D. A L., 113; ffCkmnor v. Sierra 
Nevada Oo,, 24 Beav., 435). The substantial 
result will be the same as if the order were 
discharged. Perhaps a more accurate form of 
expressing the result would be to order that the 
plaintiff be discharged from the obligation to give 
security for costs imposed by that order. (Per 
Brett, J., in Westenherg v. Mortimore, L.R., 10 
C.P., 438). The plaintiff must, as indeed is 
conceded, pay the costs of this applic«ati9n. 

Habbiko and Eeal, JJ., concurred. 

Solicitors for plaintiff: H, B, Lilley Sf 
Cowlishaw. 

Solicitor for defendant : J. Howard QUI, Crown 
Solicitor. 



BKQIKA V, WHRLAN. 

Quashing order — Arresting constable — Costs. 

On an application to quash a conviction t-y jnsticeB, coets 
will not be given against a police constable who has 
only done his duty in arresting the defendants, and 
has not supported the conviction. 

Obbeb nisiy calling upon C. B. Wiggins and 
Walter A. Cross, justices of the peace, and Arthur 
Lowe, police constable at Gatton, to show cause 
why the conviction of Thomas Ingham and 
Nicholas Whelan, on the charge of stealing timber, 
should not be quashed, on the grounds (1) that 
the justices making the decision were not present 
and acting together during the whole of the hear- 
ing and determination of the proceedings, as 
required by sec. 29 of The Justices Act of 1886 ; 

(2) that the justices unlawfully refused an appli- 
cation by the appellants for an adjournment for 
the purpose of calling evidence on their behalf; 

(3) that the complaint or charge disclosed no 
offence ; (4) that there was no evidence to support 
the conviction; (6) that the justices had no 
jurisdiction to convict, as the property alleged to 
have been stolen exceeds in value the sum of 40s. ; 
(6) that sec. 184 of The Justices Act of 1886 was 
not complied with. The appellants were arrested 
by Constable Lowe on 25th July, on a charge of 
having stolen certain timber from a paddock 
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belonging to the Hon. W. Vanneck. On the way 
to the lockup, Thomas Griffith, their employer, 
told the constable that he had instructed them to 
take the timber, and if anyone was guilty he was. 
He repeated that statement before the justices, 
who after hearing evidence ordered each of the 
defendants to pay a fine of £3, or in default one 
month's imprisonment. 

Byrnes^ A.Q.^ and Power offered no objection 
to the rule being made absolute, but appeared to 
oppose an application for costs against Lowe. 

Lukin applied for costs against the latter. 

Gbiffith, C.J. : It is not disputed that the rule 
must be made absolute to quash the conviction. 
The appellants ask that the costs of the appeal 
should be paid by the respondent Lowe. Now, 
the respondent's concern in the matter was merely 
that he was a constable, who found the appellants 
under circumstances which reasonably gave rise to 
the opinion that they were committing an offence 
for which they could be lawfully arrested. He 
therefore arrested them and took them before 
magistrates. He had nothing more to do with the 
case, and, so far, he was merely doing his duty. 
He was not even exercising an option. He merely 
did his duty, as he was bound to do, and he com- 
mitted no error or fault of any kind. The con- 
viction must be quashed on grounds quite 
irrespective of anything that he did. Why, then, 
should he pay the costs of the appeal ? In many 
cases constables have been ordered to pay the 
costs of a successful appeal, but they were all 
cases in which they subsequently adopted and 
attempted to support the mistakes of others, and 
on the same principle the Crown has been visited 
with costs. That the constable has not done in 
this case, and on no principle of justice could he 
be made to pay the costs. The rule will, there- 
fore, be made absolute without costs. 

Hardinq, J. : I am of the same opinion, though 
I have done all I could to form a different con- 
clusion. What has made me endeavour to find 
reasons for the opposite decision is this : If the 
Crown had appeared to support the conviction, and 
failtMl, they might iiave liad U) pay costs. The 



Attorney- General and Mr. Power, instead of 
appearing for the Crown, had ingeniously evaded 
such a consequence, by allowing the conviction to 
go, and only appearing for the constable on the 
question of costs. Consequently it seems to me 
that the facts of this case show a position in 
which, if it were possible, they ought to give the 
appellants some relief. They had been wrongfully 
convicted, and in order to get that wrongful con- 
viction out of the way, they had been compelled 
to come before the court, and now had to pay the 
costs of doing so. 

Real, J. *. I am also of the opinion that the rule 
ought to be made absolute without costs. At the 
same time I sympathise with the principle which 
has been enunciated by Mr. Justice Harding, that 
it is hard on a man who has been wrongfully con- 
victed, and whose conviction was not supported 
by the Crown, not to be able to get some relief in 
the matter of costs when he appealed to the court 
to quash the conviction. It is hard; but there 
are many hard cases, and the hardflhip of one man 
can not be remedied by doing an injustice to 
another. Perhaps some remedy for it might be 
provided in the future. 

Solicitors for appellant ; Morris Sf Seiner, 
Solicitor for respondent: J, Howard Gilly 
Crown Solicitor. 



SEPTEMBER SITTINGS OF THE FUU COURT. 
RAVEN V. BUBNETT. 

Liability of justices — Justices Act {50 Vie,, No 
17), s. 252 — Ewcess of jurisdiction — Proof of 
injury. 

Justices are not liable to an action for an act done in ft 
judicial proceeding, even if they exercise their juris- 
diction improperly, unless some injury has been done, 
and such injury must be alleged and proved. The 
principles covering the liability of justices for acta 
done in excess of juiisdiction, or when jurisdiction is 
ousted by interest or otherwise, discussed. 

Demubbeb. 

The facts are fully stated in the judgment of 
the Chief Justice. 
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Pershi for the plaintiff; Byrnes, A.G., and 
Shand for the defendant. 

Gbiffith, C.J., delivered judgment: These 
consolidated actions are brought by the plaintiff 
against the defendants to recover damages in 
respect of a judgment given by the defendants 
upon the hearing of an action brought by the 
Cleveland Divisional Board, in the Court of Petty 
Sessions at Cleveland, against the plaintiff for the 
recovery of £6 IBs. 6d., for rates claimed to be due 
to the Board. The statement of claim alleges that 
the defendants are justices for the colony of 
Queensland, but that they had no jurisdiction to 
entertain or determine the action for the reasons 
(1) that they were interested as ratepayers of the 
division, and, in the case of one of them, as the 
paid officer of the Board ; (2) that the rates sued 
for were for a period extending beyond three 
years ; (3) that a question of title arose at the 
hearing. It also alleges that the present plaintiff 
objected at the hearing to the defendants' juris- 
diction on the ground that they were interested, 
but it is not expressly alleged that the nature of 
the interest was brought to their notice. It is 
further alleged that a prohibition was granted by 
this Court against proceeding on the judgment, 
and that the Board, the plaintiff in the Court of 
Petty Sessions, were ordered to pay part of the 
costs of the proceedings for prohibition. The 
defendants contend that the statement of claim 
discloses no cause of action, inasmuch as it is not 
alleged that the judgment has been enforced 
against the present plaintiff, or that anything has 
been done under it to his prejudice ; and further, 
that it appears by the statement of claim that the 
subject matter of the action was within the juris- 
diction of the defendants as justices, and that they 
are not alleged to have acted maliciously or with- 
out reasonable and probable cause. An action 
lies in all cases when a person has sustained a 
temporal loss or damage by the wrong of another 
(Com. Dig. Action on the case, A). Assuming 
that the act of the defendants in adjudicating on 
the case was wrongful, what temporal loss or 
damage has the plaintiff sustained by it ? It is 



contended on his behalf that he has been put to 
expense in obtaining the prohibition. But, in my 
opinion, the costs of a proceeding in a court which 
has authority to give costs to the successful party, 
but does not do so, cannot be recovered in a 
separate action (Loton v. DecereuXy 3 B. A Ad., 
343 ; Jenkins v. Beddttlph, iiBing., 160). In the 
present case it is averred that this Court awarded 
part of the plaintiff's costs of the proceedings for a 
prohibition against the Cleveland Divisional 
Board. The present defendants were necessarily 
parties to the proceedings, and this Court might in 
its discretion have awarded costs against them, but 
did not do so, nor did it direct that all the 
plaintiff's costs should be paid by the Board. If 
the plaintiff could recover in an action the costs 
which this Court did not think fit to give him, the 
discretion of this Court would be reviewed by a 
jury. If the plaintiff had been directed to declare 
in prohibition he might have recovered in that 
proceeding any damages to wliich he was entitled 
{Interdict Act, sec. 60). But those damages 
would not have included his costs in the court 
below (fFhite v. Slade, 32 L.J., C.P. 1). And 
there is no instance of a separate action ever 
having been brought to recover such costs. I 
am of opinion that the plaintiff cannot in this 
action recover any costs incurred by him by 
reason of the judgment complained of. If any 
damages are recoverable, they are nominal only. 
But I think that actual damage or ''temporal 
loss " is essentia] to the maintenance of an action 
in respect of unauthorised legal proceedings 
{Barton v. Brieknel, 13 Q.B., 398; Tanered y, 
Allgood^ 28 L J., Ex. 362), and that, as it does not 
appear that any actual damage recoverable in an 
action has been sustained by the plaintiff by 
reason of the judgment complained of, the action 
fails on this ground. Assuming, however, that 
the pla ntiff would be entitled to nominal damages 
in respect of the mere pronouacing of the judg- 
ment against him if the action is otherwise 
maintainable, I proceed to consider whether the 
facts alleged disclose a cause of action. A court 
of petty sessions exercising jurisdiction undei 
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The Small Debts Court Act of 1867 is an inferior 
court of record (sec. 3), and justices acting as 
judges of that court are entitled to all the 
immunities and subject to all the liabilities of 
judges of such courts. The judgment of an 
inferior court is effectual only when the court had 
jurisdiction t<i pronounce it. The words of sec. 
252 of The Justices Act, 1886, " Any person 
injured by an act done by a justice in a matter of 
which by law he has not jurisdiction, or in which 
he has exceeded his jurisdiction, may maintain an 
action against such justice," whether that section 
applies to acts done by justices as judges of a 
court of record under The Small Debts Act or 
not, . o not in my opinion lay down any new rule 
of law, but merely formulate a principle which is 
applicable to all judges of inferior courts. The 
further provisions of the section qualify, in relief 
of justices, the application of the general rule. 
In order to establish the jurisdiction of an inferior 
court it must be shown that the court had cog- 
nisance of the subject matter of the action, both 
as to amount and kind, had authority to call the 
defendant before it, and had authority to make an 
adjudication of the kind it purported to make. 
If either of these three elements is wanting, the 
judgment is ineffective and cannot be pleaded, 
even against the party who obtains it {Briscoe v. 
Stephens, 2 Bing., 213). A plaintiff executing the 
process of an inferior court in a matter beyond its 
jurisdiction is liable to an action, whether he knew 
of the defect or not. And judges and officers of 
the court are liable if they know of the defect 
(per Willis, J., in Mayor of London v. Cox, L.R., 
2 H.L , at p. 263). In the case of a judge, the 
rule is that he is not liable to an action for acting 
without jurisdiction unless he had knowledge, or 
moans of knowledge of which he ought to have 
availed himself, of that which constitutes the 
defect of jurisdiction {Colder y. Halkett, 3 Moore, 
P.O. 28, 58). His liability depends, therefore, 
uj)on the facts as they appear to him when the 
matter comes before him for adjudication, and not 
as they may afterwards be shown to have existed. 
But an erroneous, though honest, conclusion on a 



matter of law, on which his jurisdiction over the 
subject matter, or his authority to make the order 
which he makes, depends, will not protect him 
(SouldenY. Smith, 14 Q.B., Sil ; Agnew v. Jbbson, 
47 L.J., M.C., 67). Further, the apparent juris- 
diction of an inferior court may be ousted, as it is 
said, by the setting up of a bond Jlde defence 
which the court is not competent to try; for 
instance, in most cases, the question of title to 
land, or by a plea of facts which if true show that 
the court has no jurisdiction. In these cases the 
court must inquire for itself whether the def^ace 
which the court cannot try is set up bond fide, or 
whether the facts exist which would oust its juris- 
diction. Its decision on this point is open to 
review in a superior court, for an inferior court 
cannot give itself jurisdiction by an erroneous 
decision {Bunbury v. Fuller, 9 Ex. Ill, 23 L.J., 
Ex. 29). If the court has in fact no jurisdiction, 
its judgment is ineffective. But the judge is pro- 
tected under the rule stated in Calder v. Halkett, 
{ubi sup.), if he honestly believed in the existence 
of the facts which if they had existed would have 
given the court jurisdiction. His error, indeed, 
occurred in the exercise of a jurisdiction, and in the 
performance of a duty incumbent upon him— 
namely, to make the preliminary inquiry whether 
he had jurisdiction or not {Someroille v. Mire- 
house, 1 B. A S. 652 ; Pease v. Chapter, ib., 32 
L.J., M.C. 126, 3 B. & S. 620). In all these 
cases, however, the judgment of the inferior court 
is void inter partes, as being made without juris- 
diction. This disposes of the case so far as it 
depends upon the objection to the jurisdiction of 
the justices on the grounds that a question of title 
arose, and that the claims accrued more than three 
years before the commencement of the action (if 
that is the true meaning of the allegation), for it 
is not alleged that upon the facts as they appeared 
to the justices their jurisdiction was ousted on 
those grounds. I proceed to consider the objection 
on the ground of interest. This is an objection 
which applies equally to all courts, superior and 
inferior. The judgment of any court may be 
avoided if it is shown that the judge, or any one of 
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the judges if more than one, who took part in the 
decision hai a pecuniary interest or any other 
such substantial interest in the result as to make 
it likely that he had a real bias. In any such case 
the jadgoient of the court may be questioned, and 
in a proper case set aside by certiorari or other 
appeal, or rendered inoperati?e by prohibition, or 
if these remedies are not a?ailab]e by injunction 
{Dimes v. Grand Junction Ganal Gompany^ 3 
H.L.C., 759, at p. 786). But the objection to a 
judge on the ground of interest may be waived by 
the parties {E. y. Oheltenham Commissioners, 1 
Q.B., 4f67), and if it is waived he has jurisdic- 
tion notwithstanding his interest. Consent, how- 
ever, cannot confer jurisdiction on an inferior 
court. Moreover, the judgment of a court which 
is vitiated by the presence of a judge disqualified 
by interest is not void, but voidable only. It is 
valid until set aside {Dimes v. Grand Junction 
Canal Company, ubi sup.). It appears to follow 
that such a judgment is not given without juris- 
diction, and that the real objection to it is that it 
was an improper exercise of an existing jurisdic- 
tion, the impropriety consisting not in the nature 
of the judgment given, but in giving judgment at 
all instead of declining to exercise jurisdiction. 
Both the capacity to decline to exercise jurisdic- 
tion and the capacity of the parties to remove the 
need for such declension seem necessarily to 
involve the existence of jurisdiction. I think, 
therefore, that in the present case the justices did 
not act without jurisdiction, notwithstanding that 
they were interested. Although the cases are 
numerous in which judgments have been set aside 
on the ground of interest, I have not been able to 
find any case in which an action has been brought 
against judges or justices founded upon this 
objection. But if such an action will lie it must, 
in my opinion, be based either on an excess of 
jurisdiction or on an improper exercise of an 
existing jurisdiction. I think that the term 
"excess of jurisdiction" in sec. 252 of The 
Justices Act is intended to describe cases in which 
a justice who has jurisdiction over the subject 
matter has done something which he could not, 



upon the facts as they appeared to him, have had 
authority to do {Batt v. Parkinson, 20 L. J., M.C. 
208 ; Barton v. Brichnell, ubi sup.). This de- 
finition does not cover the present case. Assuming 
that an action will lie under some circumstances 
against justices for an improper exercise of an 
existing jurisdiction, 'what are those circum- 
stances ? I am of opinion that as large a protec- 
tion should be afforded to them as in the cases in 
which their jurisdiction is sought to be ousted by 
questions of title and the like, and that it should 
extend to cover errors in law ; and that, if they 
honestly but erroneously come to the conclusion 
that it is not improper for them to exercise their 
jurisdiction, they are protected, whether the err«)r 
is one of law or fact, just as they would be if they 
had honestly but erroneously come to the con- 
clusion that upon the facts their jurisdiction was 
not ousted. The reasonableness of this view will 
appear from the following considerations. It is 
not necessary that the parties should be aware of 
the objection at the hearing. The judge himself 
may be unaware of it or may have forgotten it. 
The objection may apply to one only of several 
judges. Yet the objection when taken must pre- 
vail, and will vitiate the whole judgment. A 
judge not himself interested, and who was not 
informed of the interest of his brother judges, 
would no doubt be protected by the rule in 
Calderv, Halkett ; so, perhaps, a judge who did 
not know or had forgotten his own interest. But 
suppose the objection to be taken at the hearing, 
and the court honestly but erroneously to come to 
the conclusion that the admitted facts did not in 
law show a disqualifying interest — a point on 
which opinions may well differ, as is shown by 
the recent case of Leeson v. General Council of 
Medical Education (43 Ch.D., 366). If the rule 
in Houlden v. Smith applied, the error being one 
of law, the judges would all be alike unprotected. 
I think that this consequence would be manifestly 
unjust, and that judges are protected whenever 
the court has jurisdiction over the subject matter 
and over the defendant, the only question being 
whether the jurisdiction of the judges is ousted by 
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the existence of some matter collateral to the 
merits of the action itself, whether the collateral 
matter is one of law or fact (see per Cockhum, 
C.J., in Tea%e v. Clayton, 31 L.J., M.C., p. 6, and 
Ackerley v. Parkinson, 8 M. <&; S., 411). The 
statement of claim in the present case does not 
allege want of bond fides on the part of the 
defendants in acting, notwithstanding the ob- 
jection, even if it is to be taken as alleging that 
the facts on which the objection was founded were 
brought to their notice. In the absence of such 
an allegation I think it is clearly insufficient. 
Such an allegation might be taken to be equiva- 
lent to an allegation of malice and want of 
reasonable and probable cause, which in sec. 26*3 
of The Justices Act seems to be assumed to be 
sufficient to support an action against justices 
acting within their jurisdiction. It is possible that 
the case of a justice perversely exercising his 
jurisdiction when interested may be an instance 
in which such an action will lie. Whether, how- 
ever, such an action will lie against judges of an 
inferior court of record, even if it will lie against 
justices, is very doubtful (see Qelin v. Hall, 2 
H. & N., 379, 27 L. J., M.C. 78 ; Fray v. Black- 
hum, 3 B. & S., 676; Scott v. Stan^field, L.R., 
8 Ex., 222, and Haggard v. Pelicier Freres, 1892, 
A.C. 61). In the last-mentioned case, which was an 
action against a judicial officer, Lord Watson, de- 
livering the opinion of the judicial committee of 
the Privy Council, said: "The insufficiency or 
even the utter inadequacy of his reasons for 
dismissing the suit cannot affect his jurisdiction 
to dismiss it. He was competent to entertain the 
question whether the suit ought to be dismissed 
as vexatious, and equally competent to decide the 
question one way or another. It is due to the 
appellant to state that the respondents in their 
pleadings make no imputation of dishonesty; 
although their lordships do not mean to suggest 
that such an imputation, if it had been made and 
proved, would have deprived him of the immunity 
which the law accords to a judge in his position. 
The remedy when such a case does occur does not 
lie in an action for damages against the offending 



judge, but by making a representation to the 
authorities whose duty it is to see that justice 
is administered with due care and attention." In 
the case of judges of inferior courts who act iu 
cases in which they are disqualified by interest 
this court has power to visit them with the 
costs of setting aside their judgment if it 
thinks that they acted perversely or corruptlj. 
But it is not, I think, consistent with the prin- 
ciples established by the numerous cases to which 
I have referred to hold that they are liable to an 
action at law as for acting without jurisdiction, or 
in excess of jurisdiction, or probably even for a 
perverse exercise of jurisdiction. For all these 
reasons, I think that the demurrer must be allowed 
and that there must be judgment for the de- 
fendants. 

From this judgment the plainlaff appealed. 

Habding, J.: The damage alleged in the state- 
ment of claim is Mr. Pegg's bill of cost^ 
amounting to £74 lis. lOd., the costs of plaintiff 
defending the original action, and expenses in- 
curred, £7 5s. It also appears that a prohibition 
order was obtained against the order of the 
justices on grounds which it is not necessary to 
refer to ; but it was decided that the justices were 
interested parties. Now, so far as the damages 
depend upon the costs I have referred to, the 
judgment of the learned Chief Justice, for the 
reasons therein given, is doubtless correct, and the 
statement of claim is not sustainable in respect of 
that allegation of special damage. It only re- 
mains to consider if there was general damage, 
nominal or otherwise. The question arises on 
that : Can an action under these circumstances be 
brought against justices of the peace for what 
might be got out of it, or merely sustainable for 
the nominal damages ? The facts being aa thej 
are in this case, it amounts to this, that this being 
an action in the Small Debts Court the justices 
had judicial power. The second section of The 
Small Debts Act of 1867 gave them power to hear 
and determine actions properly brought before 
them, and they are liable, as all other judges are, 
if they do any act beyond the limit of their 
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authority causing injury to another They are not 
liable at all for any act done by them in their 
judiiial capacity. That I consider to be the law 
applicable to them as judges of an inferior court of 
reconl. Sec. 252 of The Justices Act provides 
that "any person injured by an act done by a 
justice in the matter of which by law he has not 
jurisdiction, or in which he has exceeded his juris- 
diction, or by an act done under any conviction or 
order made or warrant issued by a justice in any 
aueh matter, may maintain an action against 
8uch justice without alleging in his statement of 
claim or plaint that the act complained of was done 
maliciously and without reasonable and probable 
cause." So that, whether these justices in de- 
termining this action acted in their judicial capacity 
or not, they were covered by the protection of 
The Justices Act^ or by the general protection of 
the law of the land held over all its justices and 
judicial oflBcers, unless the act resulted in injury 
to another. That injury, being the gist of the 
action, must be pleaded and proved, and in order 
that it may be proved it must first of all be 
pleaded. In this case no injury was alleged to 
have occurred to the plaintiff. True, he might 
have paid the costs, but they were within the 
jurisdiction of the court in another branch, and 
they were not subject to revision by a jury. That 
being so, there is nothing left. What damage was 
there? 1 can find nothing, and therefore, how- 
ever these justices were constituted, I consider they 
were acting judicially, and that in order that they 
should be liable to an action, it must be shown 
that their act has resulted in injury to the 
plaintiff. The appeal must be dismissed with 
costs. 

CooPEB and IL^al, J J., concurred. 

Appeal dismissed accordingly with costs. 

Solicitor for plaintiff : Mil ford. 

Solicitor for defendants : J. Howard Oill, Crown 
Solicitor. 



GOULD 0. iffCNAiRN, ex parte mcnairn. 

Impounding Act of 1863 (27 Vic, No. 22), ss. S6, 
39, 40— Trespass, 

Proceedings may be taken for a penalty for unlawful 
impounding, under a. 36 of The Impounding Act of 
186Sy ai^inst any person who impounds cattle under 
oircnmstanoes under which he is not justified in 
impounding them under the Act. 

Held aUo (Real, J., dUitenting), that the Act was 
intended to be a code of impounding law, and is not 
confined to a case of trespass where the ownership is 
undisputed. 

Order nisi to quash a conviction against John 
Mc Nairn, under sec. 36 of The Impound i it t/ Aef^ 
for having on the 2drd July, 1894, seized and 
impounded, in the public pound at Enoggera, ten 
cows belonging to Samuel GK)uld, of Lutwyche, 
dairyman. McNaim alleged that the animals 
were trespassing in his nursery at the comer of 
the Gympie and Happy Valley roads. The com- 
plainant Ghould issued a summons against him 
under The Impounding Act, claiming that seven 
out of the ten cows had not trespassed upon his 
property, and therefore had been wrongfully 
impounded. From the evidence before the 
justices in support of the complaint, it appeared 
tiiat on the morning in question only three cows 
trespassed on Mc Nairn's property. The gate was 
open, and the middle rail of the fence down, so 
that the cattle could get in. When McNaim 
discovered the three cows within his boundaries, 
he drove them out across a green where seven 
other cows belonging to Gould were browsing, and 
took the whole of them to the pound. This story 
McNaim denied. He said that there were seven 
cows trespassing on his property, and he opened 
his gate to drive them out. While he was engaged 
in this way four other cows made their way in. 
He returned and drove them to where the other 
animals were standing, and started to drive the 
whole of them to the pound. On the way he let 
one of the cows, which belonged to a Mr. Perry, 
go, and impounded only the ten. The justices, 
holding that he had acted illegally, imposed a fine 
of £1, with £2 48. 2d. costs. Their order was 
appealed against, on the ground (1) that the in- 
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formation disclosed no offence under sec, 36 of 
The Impounding Act of 186S ; (2) that if the 
information is under sec. 40 of the Act, no notice 
of appeal is given under sec. 39 thereof ; (3) that 
there is no evidence in support of the conviction ; 
(4) that if J. McNairn was charged under sec. 36 
of the Act, there was wrongful admission of 
evidence as to damage. 

Lukin for the appellant; Gore- Jones for the 
respondent. 

GhRiPPiTH, C.J. : The appellant was convicted 
and tined 20s. upon a complaint that he had 
impounded seven cows, under the pretence that 
they were trespassing upon his land, when in fa<;t 
they were not trespassing on that land. The first 
objection taken is that this complaint does not 
disclose any offence. Sec. 36 of The Impounding 
Act of 1868 enacts that any proprietor "who 
shall impound any animal in any pound or place 
not authorised by this Act, or in any manner con- 
trary to its provisions," shall be liable to a penalty 
not exceeding £10, and the question is, whether 
impounding animals which are not found tres- 
passing is an offence under that section. It is 
urged in the first place that the word '' manner," 
as used in sec. 36, points to the details of the 
impounding, and that the offences contemplated 
are violations of the provisions of the Act regulat- 
ing the manner of impounding, that in fact the 
word "contrary" is an adjective qualifying 
" manner." I think that this contention is not 
tenable. In my opinion the words " in any 
manner," which are words commonly found in 
Acts of Parliament, are an adverbial expression 
qualifying the word "contrary," and that so far 
from being words of limitation, they are in this 
section used in their ordinary adverbial sense as 
words of extension, perhaps unnecessary, but used 
to make plain beyond doubt the intention to 
include all possible cases of acting contrary to the 
provisions of the Act. The words are, 1 think, 
equivalent to " contrary in any manner " or " con- 
trary in any respect." The next question that 
arises is whether the words " contrary to the pro- 
visions of tluB A,Gt" are to be read as meaning 



"contrary to the express provisirins of this Act/* 
or as meaning " except in conformity with the 
provisions of this Act." To answer this question 
it is necessary to consider the general scope of the 
Act 

The previous statutory law on the subject of 
impounding was contained in the Act, 19 Vic, 
No. 36. That Act did not define or, indeed, refer 
to the conditions which entitled an owner of land 
to impound animals trespassing upon it, except in 
sec. 33, which declared that occupiers of Crown 
lands, under lease, license, or other lawful 
authority, should be empowered to impound 
animals trespassing. This section was apparently 
intended either to be declaratory or to confer 
some right not previously existing. That Act 
made various provisions relating to the mode in 
which the right of distraining animals damage 
feasant (which it assumed to exist), might be 
exercised, and conferred jurisdiction upon justices 
to deal with various matters that might arise in 
connection with impounding. The Act of 1863, 
however, went further. After providing for the 
establishment and maintenance of public pounds, it 
provides (sec. 36) that any proprietor (a term 
which is defined as including an occupier of land 
under whatever tenure), upon whose land any 
animals are found trespassing (1) may drive the 
animals to the public pound nearest, by a practic- 
able road or highway, from the land where they were 
trespassing ; (2) may on any business day between 
sunrise and sunset deliver them to the pound- 
keeper to be impounded; and (3) shall at the 
same time deliver a written memorandum describ- 
ing the animals, and specifying the name of their 
owner, the place where they were trespassing, and 
the amount of damages claimed. Then follow 
the penal provisions which 1 have already quoted. 
Sec. 37 empowers a proprietor upon whose land 
any cattle, horses, or sheep (not including, it will 
be observed, goats and swine, which are included in 
the term "animals" used in sec. 36), are found 
trespassing, if he knows the owner, to tem- 
porarily impound them in any convenient place 
for a period not exceeding four days, giving notice 
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to the owner withiu 24 hours, and making pro- 
vision for their maiutenauce. Sec. 38 empowers 
a proprietor to send any " animals ** found tros- 
pas(«ing on his land to a convenient place near the 
residence of their owner, with a demand for 
damages. If the owner tails to pay the damages 
so claimed, the same section empowers justices, 
upon proof of the trespass, and of the damages 
being done, and of the owner's default, to order 
payment of the damages. Sec. 39 proyides that 
when the owner of animals which have been im- 
pounded disputetji the amount of damages claimed, 
or the nature of the alleged trespass, or the 
legality of the impounding, he may either leave 
the animals in the pound or pay the damages 
ckimed, or the pound fees, and release the 
animals, giving at the same time notice to the 
poundkeeper that he intends to appeal against the 
iiupouuding, or the damages, as the case may be, 
iu which case the poundkeeper is to retain the 
damages till the question has been decided. Sec. 40 
empowers justices, on the complaint of the owner, 
to inquire into the facts of the trespass, the 
amount of the damages, itnd the legality of the 
impounding, and to adjudge that the damages are 
legal and proper, or are excessive, or that the 
impounding was illegal, and to give consequential 
relief. Sec 53 makes a judgment or conviction 
of justices under the Act a bar to any action or 
complaint for the same cause. The express 
authority to a proprietor upon whose land animals 
are found trespassing to impound them, the 
express authority to deliver them to the pound- 
keeper on a business day between sunrise and 
auuaet, and the authority to temporarily impound 
them in any convenient place for a period not ex- 
ceeding four days, appear for the first time in this 
Act. 1 am of opinion that the provisions to which 
1 have referred show that the intention of the 
Legislature was to provide a sure, summary, ex- 
peditious, and inexpensive mode of determining 
any disputes that might arise with respect to 
impounding, including disputes as to the fact of 
trespass, and at the same time to lay down for the 
guidance of the parties, and of the justices, the 



conditions on which alone the right of impounding 
might be exercised, and that the Act in effect 
establishes a code of impounding law. 

Reading the penal pri)vision8 of sec. 30 iu this 
light, I think that the natural construction of the 
words ''contrary to the provisions of this Act'' is, 
except iu conformity with them. This view is 
confirmed by considering the provisions with 
respect to the days upon which, and hours within 
which, animals may be delivered to the pound- 
keeper. It can hardly be contended that delivery | 
to the poundkeeper on a Sunday, or between 
sunset and sunrise, would not be '^ contnii'y to the 
provisions of the Act " within the meaning of the 
section, although it contains no express words 
prohibiting such delivery, if so, those words 
must, so far as regards the provisions, be held to 
be equivalent to ''except in conformity with the 
provisions of this Act." And if the words must 
have that meaning in order to give effect to the 
provisions of the section, why should they not 
bear the same meaning with regard to the pro- 
vision which authorises the impounding of 
animals ''found trespassing"? I see no reason. 
I am, therefore, of opinion that a proprietor who 
impounds animals which are not found trespassing 
on his land, and who clearly, therefore, impounds 
them otherwise than in conformity with the pro- 
visions of the Act, impounds them contrary to its 
provisions, and is guilty of an offence. I think 
that it was intended to impose a penalty upon any 
person who, assuming to exercise the right to place 
another's animals in the custody of the law in a 
public pound, acts in violation of the express or 
implied provisions of the Act. It may be said that 
this construction makes the words '* any pro- 
prietor" equivalent to "any person." But I 
think the answer is that no one but a proprietor 
can impound. Any other person assuming to do 
so would be a mere trespasser. The Legislature 
was dealing only with the case of persons claiming 
to exercise the rights conferred or declared by the 
Act, and as no one could procure the admission of 
animals to a public pound without a statement in 
writing, specifying the land by virtue of his pro- 
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prietorship of which he claimed to impound the 
animal H, no one but a proprietor or person who 
alleged himself to be a proprietor could be said to 
"impound" within the meaning of the Act. A 
person who assumed to act in that capacity, and 
by virtue of it, to place another's property in the 
custody of the law, could hardly, 1 think, be heard 
to deny that he is a " proprietor " for the purpose 
of escaping the penal provisions attached to a 
wrongful exercise of the powers conferre<l on a 
proprietor. It was immaterial, therefore, whether 
the word used was *' proprietor " or " person." I 
am, therefore, of opinion that the complaint dis- 
closed an offence against the provisions of sec. 36, 
and that this objection fails. It is conscqircntly 
unnecessary to consider the objection, ttiat giving 
notice to the poundkeeper under sec. 39 is a con- 
dition precedent to a right to relief under sec. 40. 
But I would observe that as that relief may be 
obtained whether the animals are released (in 
which case only is a notice of any use) or are left 

' - in the pound, it is difficult to see how giving the 

L notice can be a condition precedent to obtaining it. 

f ^ /- t' It was also objected that there was no evidence 
-, .^ * to support the conviction. The complainant's 
evidence, standing alone, might, in our view of it, 
be consistent with the appellant's innocence, but 
as he himself was called as a witness and negatived 
that view of the evidence, I think that the 
justices might reasonably adopt the view which 
pointed to his guilt. This objection, therefore, 
also fails. 

A further objection was made that evidence of 
deterioration of the cows, by reason of their im- 
pounding, was wrongly admitted. This evidence 
was, however, clearly irrelevant to the fact of a 
breach of the provisions of the Act having been 
committed, and could not have affected the justices' 
minds on that point. It might have influenced 
them as to amount of the penalty to be imposed, 
and I am disposed to think that they were 
justified in considering it for that purpose ; but 
even if th^ were not, I do not think that its 
adoption is a ground for quashing the conviction 
in this case. 



Habdtito, J. : If th€ owner dinptites the legality 
of the impounding, he may, under sec. 39, reieaee 
the animals, and if he gives notice to the pound- 
keeper, who may not thereafter pay over the 
datnage. Hence notice is not a condition pre- 
cedent to the complaint ; it only keeps the damage 
in medio. If the owner disputes the impounding, 
and it appears to be illegal, tho justices may, under 
sec. 40, award compensation. The summons dues 
not ask dami^es, nor a return of the damages in 
the poundkeeper's hands or paid over. It wonW 
seem, therefore, that the complaint was with the 
object of the punishment of the impounder under 
sec. 36, and not for damages. If the animals were 
trespassing on the proprietor's land, they were 
rightly impounded under sec. 86. If they were 
not, they were impounded in a manner contrary to 
its provisions, as sec. 36 only allows a proprietor, 
upon whose land any animals are found trespass- 
ing, to impound them. The conviction must be 
affirmed, and the rule discharged with costs. 

Real, J. : It appears to me that, with regard to 
the question whether impounding animals not 
found trespassing is an offence under the Act, 
the section is clear. The words used are "any 
proprietor impounding." It would be a somewhat 
forced construction to say that the Legislature 
meant "any person." An examination of the 
preceding law leads me to the conclusion that the 
Legislature, in using the word " proprietor," did so 
intentionally. It is a very apt expression. The 
word " proprietor," in my (^nion, must be limited 
under the section to the ownership of the land 
where the offence is said to have ^een committed 
I do not think the section apji^ies to the case of 
a mere trespasser, and consrider that persons who 
are mere trespassers are not vBeeied. nor protected 
by sec. 86. 

Solicitors for appellant : O^Shea ^ O'Skea. 

8olicitor8 for respondent : Atthow ^ 8tumm. 
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WOODS 9. 8HEBT7F OP QVERNSLiLin). 

Wrongful arrest — Bepretetf fat ions of person 
arreoUd — Estoppel — Liabilit$t of sheriff"— 
DeiM^tiom—Betmonahle time for inquirif. 

A writ of taif^as ad respcndendnm was iMued for the 
mwretk of Alfred Woods. The plaintiff, his brother, 
on being asked whether he was Alfred Woods, 
answered in the affirmative. He was then arrested, 
hut after his arrest he told the sheriff he was not the 
penon mentioDed in the writ of eapUM^ bat declined 
to say who he was. The sheriff then caused inquiries 
to be made, and the plaintiff was subsequently dis- 
chai|pe(L 

Hdd (affirming the judgment of Real, J.)i that the plain- 
tiff, having represented himself to be Alfred Woods, 
was estopped from complaining of the arrest. Held 
further, that under the drcnmstances the sheriff was 
justified in detaining him for a reasonable time in 
order to make inquiries as to his identity, and that 
as it was not found that the plaintiff was detained for 
an unrHMenaUe time daring such inquiry, judgment 
must be entered for the defendant. 

AcnoK by Cfaaries Woods against the sheriff 
tor danages for wrongful arrest and imprisonm^it 
on a writ ci ca. re. to arrest Alfred Woods. The 
plaintiff and Alfred Woods were brothors, and 
Tory like in appeavance. The other faets appear 
IB the judgment. The jury awarded the plaintiff 
£100 dasiai^ but on the findings Beal, J., gaye 
iadgment for the defendant. The plaintiff ap- 
pealed. 

IdUeif^ torn appellant, contended that as soon as 
Ae plaintiff teld the sheriff he waa not the persoo 
named in the wanaoit, hia arrest became illegal, 
and the akeriff detained him at his peril. He 
should have made immediate inquiries. {Dunstan 
▼. Fmtetwn, 2 aB.N.S., 495 ; 26 L J., C.P., 267.) 

Byme9y A,Q., and Q. W. Power ^ for respondent, 
sohmiited there was a clear case of t^stoppel, and 
that the delmtion was reaeonable under the cir- 
emnstanees. 

The jttdgmenfc of the Court (Griffith, aj., 
Harding and Cooper, J J.) was delirered by 

QaifStTH, C.J. : The appellant, Charles Woods, 
sues the sheriff for damages for wrongfully 
unresting* him under a warrant of capias to arrest 
Alfred Woods. The shariff says in defence that 
the plaintiff represented to him that he was Alfied 



Woodii, the person against whom the capias was 
issued, and the jury hare found as a fact that the 
plaintiff, being told by the bailiff that he had a 
warrant for the arrest of Alfred Woods, and being 
asked if he was Alfred Woods, said that he was. 
The bailiff thereupon took him into custody. 
There can be no doubt that under these circum- 
stances he cannot maintain an action for the 
arrest, which was brought about by his own repre- 
sentations. That is the well-known doctrine of 
estoppel. That disposes of the action so faf as it 
is based on the arrest. The plaintiff also com- 
plains that he was wrongfully detained, inasmuch 
as that after he was arrested and taken to the 
sheriff*8 office he told the sheriff that he was not 
the person mentioned in the warrant. Botii the 
sheriff and the bailiff then inquired, " Who are 
youP'* and he refused to tell. The sheriff was 
then in this position : He was bound to arrest 
Alfred Woods, if he could find him, and if he did 
not he was liable to an action for damages at the 
suit of the plaintiff in the action against Alfred 
Woods. He was not justified in arresting any- 
body but Alfred Woods, and if he did he was 
liable to an action at his suit. Here the plaintiff 
said first that he was Alfred Woods and then that 
he was not. What was the duty of the sheriff 
under these circumstances? The plaintiff having 
made contradictory statements, the sheriff was 
not bound to believe his second statement, which 
was in his own favour, but his duty was to make 
inquiries to satisfy himself which of the plaintiff's 
two statements was true, and I think he was 
entitled to a reasonable time to make those in- 
quiries. In the meantime it was his duty to keep 
the plaintiff in his custody, and the plfuntrff could 
not complain of that detention, beeauso hia being 
in custody under such circumstances was the result 
of his own conduct. If the sheriff had kept the 
plaintiff in custody for a longer time than was 
reasonable to enable him to make those inquiries, 
the detention would have become unlawful, and 
the plaintiff would havebecome entitled to damages, 
but no such case waa made at the trial The caae 
mode at the trial was, first, that the arrest was 
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unlawful, but the jury on that point disbelieved 
the plaintiff ; and, second, that the detention was 
unlawful. The argument on that was that the 
sheriff was bound to discharge the plaintiff as 
soon as the plaintiff told him he was not the man 
mentioned in the warrant. But, for the reasons 
which I have stated, the sheriff was first bound to 
inquire whether the plaintiff was the man wanted, 
and until a reasonable time for inquiries had 
elapsed the detention was lawful It has not been 
found that an unreasonable time elapsed before 
the plaintiff was discharged. It may be that the 
plaintiff might have established that the detention 
was unreasonably long, but no such case was set 
up at the trial. Under these circumstances, I do 
not think that a new trial ought to be granted for 
the purpose of raising the question. I think, 
therefore, that the judgment is right, and the 
appeal should be dismissed with costs. 

Solicitors for plaintiff: S, B. Lillet/ and 
Oowliihaw, 

Solicitor for defendant : J, Howard Gill, Crown 
Solicitor. 



Re Bboomtield. 



Insolvency — Wife's separate property in posses- 
sion of husband — Marriage settl&ment made 
in England — The Married Women' s Property 
Act, 1890 (54 Vic, No, 9), s. 5. 

A wife, who lent her hnsband separate property before 
the passing of The Married Women*8 Property Act, 
1890, is not to be postponed in the proof of her debt 
n the estate of her hasband, who has become insol- 
vent since that Act, until the other creditors are 
satisfied. Sec. 5 of 54 Vic, No. 9, is not retro- 
spective. It applies in a case of liquidation by 
arrangement as well as in insolvency. 

APPEA.L from an order of Harding, J., affirming 
a decision of the trustee in the estate of A. Q-. 
Broomfield, in liquidation, postponing the claim of 
the appellant to a dividend until the other 
creditors were satisfied. 

The appellant was married to Alfred George 
Broomfield, in England, on April 12, 1875. Prior 
to her marriage she was possessed of certain lease- 
hold property, and by an agreement made two 



days before their marriage it was agreed that this 
property should be her separate property after 
marriage. After the marriage the property wsw* 
sold, and the wife kept the money for her own 
separate use. In 18S7 she and her husband came 
to Queensland, and in that year the husband, 
proposing to enter into business with his brother 
at Killarney, borrowed from her, on October 22, 
£1,071 in cash. Broomfield er\tered into partner- 
ship with his brother, and in January, 1891, his 
wife advanced him another £50. The appellant, 
however, abandoned her claim in respect to that 
sum. On November 30, 1891, the husband repaid 
£30 of the money he had borrowed from his wife, 
and on September 28, 1893, he repaid a further 
sum of £15, thus leaving a balance of £1,026, for 
which she claimed to prove. On October 3, 1894, 
Broomfield filed a petition for the liquidation of 
his affairs by arrangement, and on February 3 of 
the same year resolutions were passed liquidating 
the estate by arrangement. The appellant fu^ 
nished the trustee with a proof of the whole 
amount of money lent by her to her husband, but 
the trustee stated that, under sec. 5 of 2^ 
Married Women's Property Act, 1990, he would 
have to postpone her claim to a dividend until the 
other creditors were satisfied. Harding, J, up- 
held the decision on the ground that the appellant, 
being at the time she left England entitled there 
to the proceeds as her separate estate, with 
power, under sec. 11 of the English Act, to main- 
tain an action in her own name for its recovery 
when she arrived here, as there was a marriage 
contract, the terms of that contract determined 
her rights with respect of the property here. 
Therefore, when she came here her rights were 
similar to those of any other married woman in 
Queensland having separate property. She there- 
fore held it subject to the laws of the colony then 
existing and thereafter to be passed; that, con- 
sequently, her case was within sec. 6 of The 
Married Women^s Propcty Act, 1890. 

Butledge, for the appellant, cited Be Sibeth, 
14 Q.B.D., 417 ; Macqueen's Husband and Wife, 
411 ; Be Melboum, L.R., 6 Ch., 64 ; Woodmrd^ 
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Woodward, 3 Be. &., J. & S., 672 ; and Turnhvll 
T. FormaUy 15 Q.B.D., 234 ; and submitted sec. 5 
(lid not apply to liquidation by arrangement. 

Lilley, for the respondent, contended that 54 
Vic, No. 9, made no alteration in the law as 
regards the wife participating in dividends. She 
could not compete with other creditors. Her 
right did not vest until after the Act came into 
force. There is no difference between insolvency 
sind liquidation. Re Sparks, 4 Q.L.J., 50. 

CiRiFFixn, C.J.: The appellant in this case 
married the liquidating debtor in England in 
1875. Before the marriage an antenuptial asjreo- 
ment or settlement was made, under which she was 
to hold certain proi)erty as her se))arate estate. 
She afterwards sold that pix>perty and came with 
her husband to Queensland in 1887. In that 
year her husband went into business in partner- 
eln'p with his brother, and the appellant lent him 
£1,071, part of the separate estate in her hands. 
A7e must first consider what her rights were 
at that time. The Married ira^nen's Proper f if 
Act had not been passed, but the money was her 
separate estate, and under the law in Queensland 
at that time she was entitled to lend the money to 
her husband. Upon lending the money to him 
Khe became his creditor for that amount, and was 
entitled to bring an action against him to recover 
it, suing by a next friend, or without one, accord- 
ing to the practice of the Court, and in the event 
of his becoming insolvent she was entitled to prove 
in his estate just as any other creditor. That, 1 
think, is sufficiently decided to be the law by the 
case of Ex parte Melbottrn (L.E., G Ch., (54). 
In that case a wife was a creditor of her husband. 
He became bankrupt, and she sought to ])rove 
against his estate. A question arose whether the 
contract between her and her husband was valid 
under the law of Batavia, where they had been 
residing when the contract was made. It was held 
that that law did not affect her right to prove, and 
that law being out of the way. Lord Justice 
Mellish said : " I am of opinion that it is simply a 
question of priority of creditors inter se, and does 
not prevent the wife proving as creditor of her 



husband in respect of this sum, which is in effect 
settled to her separate use ; and that, as by the 
law of this country all creditors who have a right 
to prove are entitled to prove pari poMsu with the 
other creditors, she is in the same position, and is 
entitled to prove in the same manner." And, 
acconling to Rohson's Bankruptcy, that appears 
to have been the practice. There is also a case of 
Ex parte Welh (2 ^lont., D. & D., 504), which was 
a case in which a married woman proved, and 
trustees were appointed to receive the dividends. 
, No doubt was suggested as to her right to prove. 
I A case was, however, referred to by Mr. Li Hey 
I {Re Beale, 4 Ch.D., 24G) which, he suggested, 
! threw doubt on a married woman's right to prove 
I in respect of her separate estate against her hus- 
\ hand's estate in bankruptcy. That case, which 
was decided by Vice-Chancellor Bacon, seems 
entirely a decision on questions of fact. The 
Vice-Chancel lor came to the conclusion that the 
woman had not really constituted herself a 
creditor of the debtor, and that the relationship of 
debtor and creditor did not exist between them. 
'I' he cases referred to by him in support of his 
judgment were all cases in which that relationship 
did not exist, and the view of the facts on which 
he based his judgment showed that he thought it 
did not exist in that cose. No cases have been 
brought before us which in my opinion in any 
way weaken the authority of Ex parte Melbovm, 
r therefore think that before The Mai^ied 
Women's Property Act of 1890 was ])a8sed the 
present appellant was in the position of being a 
creditor of her husband, and if he had become in- 
solvent, then she would have been entitled to prove 
in his estate in the same way as any other 
creditor. If that is so, the only question is, does 
The Married Women's Property Act make any 
difference ? Sec. 5 provides that *' any money or 
other estate of the wife lent or entrusted by her 
to her husband for the purpose of any trade or 
business carried on by him or otherwise shall be 
treated as assets of her husband's estate, in case 
of his insolvency, under reservation of the wife's 
claim to a dividend as a creditor for the amount 
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or value of Buch money or other estate after, but 
not before, all claims of the other creditors of the 
husband for valuable considei'ation in money or 
money's worth have been satisfied." By that 
section she is to be on the same footing as what is 
sometimes called a voluntary creditor, a creditor 
without valuable consideration. If that section is 
applicable to the present case, an has been decided 
by the order now under appeal, she was not 
entitled to come into coinpetiti(m with the other 
creditors. That was what the trustee decided. 
The trustee allowed her claim, but intimated that 
he would postpone it until the other creditors had 
been paid in full. Now, the general rule in the 
interpretation of statutes is that if possible a new 
law is to be considered as applying to the future 
and not to the past. I do not know that that 
has ever been more forcibly stated than in the 
words of Lord Justice Bowen in The London and 
North' Western Eailwat/ Company v. Evans (1893, 
1 Ch., 27): *' AVhen we pass from private grants 
between individuals to titles and rights created by 
an Act of Parliament, the exact subject matter is 
altered, but similar rules of good sense and law 
obtnin when we have to interpret sections which do 
not expressly decide the matter. Tliese canons do 
not override the language of a statute where the 
language is clear ; they are only guides to enable 
us to understand what is inferential. In each 
case the Act of Parliament is all powerful, and, 
when its meaning is unequivocally expressed, the 
necessity for rules of construction disappCtirs and 
reaches its vanishing point. Where the intention 
of the Legislature has been left to be collected 
from principles of reason, there are one or two 
obvious principles which have to be borne in mind. 
One such maxim, similar to that which has been 
alluded to as governing the case of private grants, 
seems obvious also with regard to Acts of Parlia- 
ment. Where an express statutory right is given 
to make and maintain a thing necessarily requir- 
ing support, the statute, in the absence of a con- 
tract implying the contrary, must be taken to 
mean that the right to iiecessary support of the 
thing constructed shall accompany the right to 



make and maintain it. More especially ttohM 
this seem reasonable, when the thing to be con- 
structed is one of public advantage and utility, in 
which the public are to have rights. The maxim 
of good sens(» and law so state<l becomes applicable 
with more or less stringency according to the 
scope of the Act of Parliament. On the other 
hand, the liCgislature cannot fairly be supposed to 
intend, in the absence of clear words showing 
such intention, that one man*s property shall be 
confiscated for the benefit of others, or of the 
public, without any compensation being provitle<i 
for him in res])ect of what is taken compulsor*!'' 
from him. Parliament in its omnijwtence can, of 
course, override or disregard this ordinary prin- 
ciple as it can override the former, if it sees fit to 
do so, but it is not likely that it will lie found 
disregarding It without plain expressions of such 
a purj)ose. Those two maxims or principles 
appear to bear on the construction of statutes like 
the pi'esont, and may be called canons of con- 
struction, not because they are inflexible doctrines, 
but because they are doctrines of sound sense and 
obvious justice, to be borne in mind in dealing 
with legislation that cannot be supposed, unless it 
so explicitly states, to neglect what is reasonable 
and business-like on the one hand, or what is 
natural justice upon the other.'* Now, applying 
that principle to the present case, if the effect of 
The ItaiTt'ed Women s Property Act is to postpone 
the wife's claim to a share of the proceeds of her 
husband's estate with the other creditors, in the 
words of Lord Justice Bowen, her property would 
be confiscated for the benefit of the other creditors. 
That is a thing which the Legislature could not be 
fairly supposed to have intended, in the absence of 
clear words showing such an intention. There is 
no doubt of her right before the passing of the 
Act to maintain an action against her husband, or 
in the event of his insolvency to prove and receive 
in the distribution of the estate an equal shaix* 
with the other creditors. That was a vested right. 
If the Act operated retrospectively it would have 
the effect of taking ftom her that right without 
any compenwition. With respect to loans made 
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after the passing of the Act, there could be no 
injustice, because the wife lending money then 
would know that she did so with those con- 
sequences. That construction is supported by the 
<1ecision on the section relating to contracts in the 
corresponding English Act, that the section only 
applies to contracts made after the'passing of the 
Act. So I think that sec. 5 applies only to loans 
made after the passing of the Act. I think that 
the law applicable to this case \n the law that 
existed when she lent the money in 1S87, and that 
she is therefore entitled to prove in insolvency in 
U>e same manner with any other creditor. It was 
argued further that sec, 5 does not apply to cases 
of liquidation. If the section does not apply to 
tljc case, it is not necessary to consider that |)<)int 
But I have no doubt that the word insolvency, as 
used in sec. 5, means the event of a man becoming 
pubject to the laws of the colony relating to 
insolvent debtors ; and even if it did not, the 
words of sec. 202 (7) of The Insolvency Act w ould 
l>e sufficient to make it apply to cases of liquida- 
tion. I think the appellant was entitletl to jirove 
jmri passu with the other creditors, and that the 
appeal should therefore be allowed, with the costs 
out of the estate. 

CooPEK, J. : 1 am of the same opinion for the 
same reasons. It appears to me that the point on 

which the case turned was not definitelv brought 

" I 

before the notice of the learned judge who tried ] 

the case. That has been admitted at the bar, and ' 

I feel that had His Honour had the advantage of 

having it argued as it has been before the Court 

he would have come to the same conclusion. 

Beal, J. : I am of the same opinion. 

Appeal allowed. 

Solicitors for appellant : Foxton Sf Cnrdew. 

Solicitors for respondent : Chambers, Bruce, Sf 
ycNah. 



In re hall, liquid.vting debtor. 

lasohency Act of 1874 (38 Vic , Xo. 5), ss. 193- 
195 — Liquidation — Belease of trusta 
counts-~57 Vic, No, 15, ss. 6, 7. 



-Ac- 



Since the passing of 57 Vic, No. 15, a trustee of a 
liqqidating debtor cannot obtain his release nntil the 
accounts have been audited, and the report of the 
accountant in insolvency has been filed, and produced 
before the Registrar. 

Appeal from the Begistrar refusing to register 
special resolutions closing the liquidation proceed- 
ings in the estate of W. Hall, and granting the 
trustee his release. The report of the accountant 
In insolvency had not been produced, and no 
evidence was given that the trustee's accounts had 
been audited as required by ss. 6 and 7 of The 
Insolvency^ Intestacy and Insanity Administration 
Act of 1893 (57 Vie, No. 16). 

Griffitit, C.J., referred the matter to the Full 
Court. 

MaeDonnell for the trustee. 

Griffith, C.J.: Before the Act of 1893 there 
was no provision requiring the accounts of a 
trustee in a liquidation estate to be audited by any 
officer of the Government or of the court. The 
discharge of the debtor and the release of the 
trustee might be granted by special resolutions 
carried at a general meeting of creditors; the 
accounts might be audited in pursuance of such 
resolutions at such times and on such conditions 
as the creditors might think fit — sec. 202 (9). 
Then in 1S93 the Iiegislature interposed and said 
that, notwithstanding the provisions which I have 
just read, the provisions in insolvency relating to 
the auditing of the trustees' accounts shall apply 
to the accounts of trustees in liquidation, and that 
the provisions of sec«. 193-195, which require the 
trustee to submit his accounts for audit to the 
accountant in insolvency, shall apply to liquidation 
proceedings. Sec. 6 of the Act of 1S93, providing 
for the auditing of trustees' accounts and the 
transmission of statements to the registrar, is 
imperative. The Legislature intended that in all 
cases in which persons are in insolvent circum- 
stances, the accounts of the trustee on the wind- 
ing up of the estate shall be audited by the 
accountant in insolvency. In the present caso 
resolutions were passed by the creditors releasing 
the trustee, and closing the liquidation. The 
release of a trustee in insolvency has, I think, the 
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same effect as the release of a trustee in an 
administration action. If his accounts arc taken 
in court, and the court discharges him, then he is 
entirely free from anybody afterwards claiming to 
inquire into his administration of the estate. The 
release granted by the creditors in liquidation 
proceedings, although granted by tlieir resolution, 
has to be attested by a certificate of an officer of 
the court. Liquidation proceedings are proceed- 
ings in court, and the release is a release granted 
by the court. If, therefore, a release was granted 
without the imperative provisions of the Act of 
1898 having been complied with, any irregularities 
or defaults could no longer be inquired into^ 
The necessary inference is that the release ought 
not to be granted until the court or an officer of 
the court has been satisfied that the provisions of 
the law have been complied with. The Registrar, 
on the resolutions for the release of the trustee 
being presented to him, asked for evidence that the 
accounts had been audited. The trustee did not 
produce any such evidence, and on appeal to me 
it was argued, as it has been before the court, that 
the trustee was not bound to give evidence, the 
release being entirely in the hands of the creditors. 
I thought the matter was of such importance to 
trustees in liquidation proceedings and creditors 
that I referred it to the Full Court. I am of opinion 
that the provisions of Thv Imnhrncif, Inti'Mtfct/, mui 
Imanittf Admhmtrtitinn Art are imperative, and 
that a trustee is not entitled to release until he has 
complied with them. The Registrar was, therefore, 
justified in inquiring whether the provisions of the 
Act had been complied with before granting the 
certificate giving the trustee his release. 

Harding and Real, JJ., concurred. 

Solicitors : Chnmhera, Bruiw tt^ J/r.V<///. 



IX CHAUBKRS. 
Griffith, C.J. 16th August, 1894. 

QUEENSLAND INVESTMENT AND LAND MORTGAOE 
COMPANY r. HART AND OTHERS. 

Onhr A'A'AT, rr. S and 2H-^Mo(le of tnal—Wlnn 
jury mTcssanj. 

An order cannot be made under O. XXXV, r. 28, directing 
a trial without a jury if the case is one in which a 
contiiet of testimony is likely to arise. 

This was an action brought by the plaintiffs as 
mortgagees in possession against the defendftut> 
as executors of the will of E. Whites on covenant-? 
contained in a mortgage given by "White and one 
Robinson. 

In defence it was alleged that White was surety 
only for Robinson, and that plaintiffs, after White's 
death, gave time to Robinson ; and also that 
plaintiffs had, after White's death, elected to look 
to Robinson alone. The plaintiffs set the action 
down for trial under Order XXXV, r. 3, before a 
judge without a jury, and the defendants within 
the prescribed four days demanded a jury. 

A SUMMONS was taken out by the plaintiffs under 
0. XXXV, r. 28, for an order to have the action 
tried before a judge without a jury. 

Lillt'i/, for the plaintiffs, referred to Uariwi v. 
AMr. of rrwnian Co. (1898), 2 Q.B., 406, and 
Uowv V. llmdford Banking Co. (1894) 2 Ch. 32, 
and submitted that under the circumstances a jury 
was not necessary, and that the case should be 
tried before a judge alone. 

Shaml, for the defendants, pointed out that 
under 0. XXXV, r. 28, the judge's power to make 
an order for the trial of issues before a judge 
without a jury, was limited to causes or matters 
which previous to the passing of the Judkatwf 
Act could, without any consent of parties, have 
been tried without a jury. 

Griffith, CJ. : Before the JudwaUtre Acty this 
case would have been brought on the Equity side 
of the Court. The issues of fact are such as to 
render it likely that a conflict of testimony will 
arise upon them, and therefore under section 75 
of the Kquitii Vrocedure Act, evidence upon them 
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would, before the passing of the JwlUaUur Art, 
have been ordered to be taken orally. By section 
76 of that Art, where issues were to be tried by 
oral evidence, any party might have required them 
to be tried by a jury. The plaintiffs' summons 
must therefore be dismissed with costs, which will 
be taxed with the costs of the action. 

Solicitors for plaintiffs: (Itamhrrs, lUurr t(- 

Solicitors for defendants : lUHhnimj ft- Jrmm. 



CnrBn, J. 



Blst August, 1894. 



XORTH QUKEXSLANI) MORTGAGE AND IN^'E8TMENT 
COMPANY r. M* DONALD. 

Prarttrr. — Final jwhimnU — (K II I ^ r. : <K XI \\ 
r. la — Sperialiif tut lorded writ — Intrrr.st. 

A writ was indorsed for €358 .js. 'Jd. for principal and 
int-erest due under a covenant. The paiiiculars (with 
dates) were: Principal sum, £300; interest under 
covenant at 1) p.c. to date of writ, £58 5s. Ikl. ; total, 
£358 5s. 9d. The plaintiff also claime<l interest on 
£'K)0 of the above sum from the date of wTit to 
judgment. 

Udd, that the claim for interest on £300 of the al)ove sum 
was not a special indorsement under O. Ill, r. G, and 
a summons for final judgment was dismissed. 

Summons for final judgment. 

lita for plaintiff. 

Ucaiunont, for the defendant, raised a preliminary 
objection. 

Chubb, J. : The plaintiff applied for liberty to 
sign judgment in this action under O. XIV on a 
writ indorsed as follows : — The plaintiff" s claim is 
for £858 5s. 9d. for principal and interest due 
under a covenant. The particulars are (giving 
dates) : Principal sum, iJBOO ; interest under 
covenant at 9 per cent, to date of writ, £5H 58. 9d.; 
total, £358 5s. 9d. The plaintiff also claims 
interest on £300 of the above sum from the date 
of the writ until judgmont. It was objected for 
the defendant that this was not a good indorse- 
ment, because (1) the interest claimed upon ** £800 
of the above sum" is not shown to be payable 
under the covenant or by agreement, and prima 
fiuif is only recoverable as damages at the dis- 
cretion of a juij at the trial ; (2) the rate of interest 



is not specified — the defendant cannot, therefore, 
calculate the amount if she wishes to pay ; (8) it 
is left indefinite whether the words ^'£800 of the 
above sum " are limited to the principal sum 
or include both principal and interest. The 
objections are, of course, extremely technical; 
but, if sound, I am bound by the authorities to 
give effect to them. As Lopes, J., in iri7A» v. 
Wmd (1892) 1 Q.B., at p. 687 says, ** The plaintiff 
seeks to put in force a summary remedy, which is 
without doubt very valuable, but of which the 
application requires to be strictly watched. The 
procedure under Order XIV, r, 1, is founded on 
0. Ill, r. 6, and it is a condition precedent to its 
application that there should be a specially indorsed 
writ within the meaning of the latter rule." 
Ilifirif V. Master, and Sheba (iold Minimf ( o, v. 
Trubshawr (1892) 1 Q.B. 674, decided that a writ 
indorsed with a claim for interest which (fid not 
show that the interest was claimed by statute, or 
under any contract between the parties, was not 
si)ecially indorsed so as to entitle the plaintiff to 
final judgment imder the order. Wilks v. Wood 
before cited, and (rold Ores Reduition ('u. v. Parr 
(1892) 2 Q.B. 14, are to the same effect. The 
indorsement here is perfectly good as to the £358 
58. 9d., but the claim for interest on " £300 of the 
above sum " contravenes the rule, and is clearly 
bad, upon the authority of the cases mentioned, 
as it does not show whether the interest is payable 
by agreement (that is under the covenant) or by 
statute, nor is the rate claimed specified, and the 
defendant, as stated by Lord Coleridge, C.J., in 
Sfii'ba (rold Mininff Co. v. Trubshane, at p. 682, 
** should not be called upon to take the risks of 
calculation"; and further, it is not clear whether 
the plaintiff intends to claim interest upon the 
principal sum of £300 or upon £300, part of 
£858 5s. 9d., in which latter case he would be 
claiming interest upon interest. Upon these 
grounds, therefore, I must decide against the 
indorsement, and the summons must be dismissed 
with costs. 
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Chubb, J. 



5th September, 1894. 



In re Tlu' Uilh of Sale AH of 1891, and /;* /v 

DUN STAN. 

JJtlU of Sale Act of 1891 (55 IVr., Xo. 23), .s.«. 3, 
8, 9y 10, 17 — Absolute deed of tjift—ncnncal of 
nyistratinu . 

A huBband executed a post nuptial deed of gift of chattels 
in favour of his wife, which was regiHtered under s. :J 
of 55 Vic, No. 2:J, Imt the registration was not renewed 
within twelve months. The gift was followed by 
delivery of possession. 

Held, that registration was necessary, but that being an 
absolute assignment, and not a security for money, 
renewal was not required by Tht Bill'* oj Sale Art 
oj ISUl. 

Appijcatiox for an extension of time to rectify 
an omission to' renew the rejyist ration of an assign- 
ment, No. 87, 13ook 1, in the office of tlie Clerk of 
Petty Sessions at Charters Towers. 

Chubb, J. : This is an application made under 
the 17th section of The JUlls of Sale Art of 1891 
for an order to rectify the omission to renew the 
registration of the instrument in question by 
extending the thne for such renewal. The appli- 
cation is a simpk one, but it raises an important 
question on the construction of the Statute, and 
that is whether instruments of this nature are 
within the scope and intention of the renewal 
sections of the Act. The particular instrument is 
a post-nuptial deed of gift of chattels from a 
hu.sband to his wife, made in consideration of 
natural love and afifection, and the nominal sum 
of ten shillings. It is not a marriage settlement, 
or within the exceptions mentioned in sec. 8. 
It was registered on 13th June, 1892, and the 
registration has not since been renewed. It is 
clear that a deed of gift is a bill of sale within the 
definition given by sec. 8. It was an absolute 
assignment of chattels — a common law assurance 
— and required to be registered. Tiwk v. Southern 
Countiex DepoHit Bank, 42, Ch.D. 471. It was 
followed by delivery of possession. Must that 
registration be renewed ? The 8th section of the 
Act enacts that the registration of " a bill of sale" 
(not ererij bill of sale — sec. 4) must be renewed 
once at least in every twelve months, otherwise it 



becomes inoperative as to the chattels comprised 
in it. The 9th section siiys the renewal shall be 
effected by iiling in the registry an affida\it madf 
by the j}erson or one of theperstrnft entitled to the nmnfff 
secured by the bill of sale, or his agent, trhn is aUe 
to de}ujne of his own Inunvledtje an to the amount otrintj 
on the seeuritij thereof, and fttatimj the amowit estiwait'd 
to he oirintf on the mruritif of the biU of sale at the 
date of swearing the affidavit. Now, it is perfectly 
plain that the conditions contemplated by the 
section, while applicable to bills of sale which are 
mortgages, do not exist in the case of a deed of 
gift. There is no money secured by it, conse- 
quently there is no amount owing on the security 
thereof, and no person entitled to any money 
secured thereby, and, therefore, no person enabled 
to depose as to the amount owing on the security. 
The facts precedent to the making of the affidant 
have and can have no existence. It is, therefore, 
impossible to comply with the letter, and, I think, 
the spirit, of the enactment and le.v non cogit a*l 
imimmbilla ant inutilia. One of the many rules 
for construing a Statute is to ascertain its object. 
There can be no doubt what the object was in 
requiring renewal of the legislation; it was to 
prevent fraud by secret arrangements, and to enable 
any person interested in knowing the fact, by 
searching the register, to ascertain the existence or 
otherwise of the security, and the approximate 
amount due thereon ; a most useful provision in 
the case of mortgages, but totally useless as regards 
deeds of gift or absolute assurances. These once 
registered, give all the information, ab oritjine— 
ten thousand renewals of the registration would 
give no more. The act of renewal as far as aflford- 
ing any information is useless and reasonless, and, 
therefore, ee.'isante rationc cessat ipsa l^x. Can it be 
said that the Legislature meant that every regis- 
tered instrument coming within the definition of 
bill of sale should, no matter w^hat its provisions 
or effect, be renewed every year ? If so, every 
absolute bill of sale and every assurance of a like 
nature, whether accompanied by delivery of 
possession or not, must be annually renewed so 
long as the property remains in the grantee. It 
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was decidetl in T^hIu» case, 5 Q.L.J., 17, that 
possession by the p^rantee was not equivalent to 
registration ; but that was the ease of a conditional 
imregistered bill of sale — a mortgage, in fact — 
made before the commencement of the Act, and 
not registerecl within the days of grace allowe<l by 
the Act. A bill of sale does not l)ecome exhausted 
so long as any money remains on the security, but 
it becomes fnnctum oificio — spent — as regards the 
chattels comprised in it when they have been sold 
under it (Cookwn v. .S'ire/r, 9 Ap.Ca., 658), ^If, 
therefore, a deed of gift, or for the matter of that, 
every absolute assurance of chattels, is to be held 
as coming within the renewal provisions, renewal 
is, by sec. 8, imperative, whether the possession of 
the chattels is in the possession of the grantee or 
not ; though how it is to be eft'ected I am at a loss 
to conceive, seeing that the machinery provided for 
tlie purpose is deficient, the affidavit prescribed by 
the Statute being an impossibility in such cas^^s. 
Apart from this difficulty, it appears to me an 
absurdity to require the grantee of a registered 
absolute assurance of chattels, followed by delivery 
of possession, to renew his title annually by regis- 
tration. Such a course can serve no useful purpose, 
liy sec. 10, if the chattels are left in iwssession of 
the grantor, the order and disposition clause of the 
InnoJrennf Art applies, unless the bill of sale ** has 
been and continues to Ik? duly registered," which 
means, without doubt, due registration and renewal 
thereof. But what effect can be given to this 
section if the bill of sale happens to be an absolute 
one, or a deed of gift, and not a mortgage, which 
seems to be the only kind of bill of sale contem- 
plated by sec. 9 ? It is to be observed that the 
affidavit prescribed is not merely incidental to the 
renewal, a means to the end, it is the end itself. 
"The renewal shall be effected by filing'* the 
specific affidavit, so runs the section. The Legis- 
latiure has, either intentionally or inadvertently, 
provided machinery only for renewing the regis- 
tration of certain, not all, bills of sale, and I think 
I must hold that where it is impossible to comply 
with the specific directions of the section, the 
renewal of the registration is in such cases not 



required or intended. By prescribing a mode of 
renewal which can only be made to apply to bills 
of sale which are securities for money, the Legis- 
lature has, whether it intended it or not, excepted 
all other bills of sale in respect of which the 
prescribed mode cannot be followed. Consequently, 
in my view, the renewal of registration of this 
deed of gift is not capable of being effected under, 
nor is it required by, the provisions of the Statute. 
But for this opinion I should have been willing to 
make the order applied for. There will, therefore, 
\)e no order. 



Griffith, C.J. 15th November, 1894. 

7iV ferrett's trusts. 

Will — Conatnu-tion — Lctftd estatr — Death of deviaee 
in tritst before tenUUor — AppohUmeiit of neir 
trustees — Xeiv trmtee ami henenclanj. 

The will of a testator who died after June, 1878, began 
thus* : — •' I give my property as follows : After my 
debts are paid to my sister A. M.^' He appointed two 
executors who pre-deceased him. By a codicil he gave 
to B. F. and her children E. and H. ** notwithstanding 
the provisions of my will,'^ half his property remaining 
after all his just debts were paid, the other half to go 
as directed by the will, '* the property to be disposed 
of for the joint benefit of all interested/' 

Udd^ that the executors took the legal estate. 

The Curator of Intestate Estates consenting, new trustees 
were appointed in his stead. One of the new trustees 
was a beneficiary. He was required to give an under- 
taking to apply in the event of his becoming sole 
trustee for the appointment of a co-trustee before 
acting on the trusts. 

Re Allen (Seton 4th ed. 539) and re Lighlhody's Trusts 
(52 L.T. 40) followed. 

Petition for the appointment of new trustees 
under the will and codicils of John Ferrett, 
deceased. 

Macffretjor appeared for the petitioner. 

The argument and facts appear in the judgment. 

Griffith, C.J. : The testator by his will gave 
his property " as follows : After all my lawful 
debts are paid to my sister A.M.," except a legacy 
to a person who predeceased him. He appointed 
two executors, one resident in Queensland and one 
in England. By a codicil he gave to his sister, 
I B. F., and her two children, £. and H., '' at my 
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decease, notwithstanding my will may direct to 
the contrary half my property remaining after all 
just debts," and the legacy, **are^paid, the other 
half to go as my will directs to my sister, A. M,, 
and her children, to be disposed of for the joint 
benefit of all interested, the property to be solely 
the children's at their mother's death." By 
another codicil lie appointed an executor in place 
of one who was dead. The intention of a will is 
to be collected from all parts of it, and eifect as 
far as possible must be given to all its provisions. 

I am disposed to think that under the original 
will, notwithstanding the reference to debts, the 
legal estate was vested in A. M. and her children 
fDoe V. Huifh4'.H, G Ex. 228, 20 L.J., Ex. 148). 
But the words in the codicil, '* To be disposed of 
for the joint benefit of all interested," import, 1 
think, a direction that the property was not to be 
taken in specie, but was to be disposed of and the 
proceeds divided amongst the beneficiaries, some 
of whom he knew to be living in England. A 
direction to beneficiaries to dispose of their own 
property would be nugatory. I think therefore 
that the plain intention is that the disposal of the 
property was to be effected by some one else. No 
one but the executors can be suggested as the 
persons to perform this duty, and as effect could 
not be given by tliem to this direction, unless they 
took the legal estate, I think it follows that the 
legal estate was given to them f ]\'<n<l v. Tkcon, 

II Sim., 160 ; Uohinson v. LoHatet-y 5 D.M. and G., 
272; 7MnV« v. Jomv(, 24 Ch.D., 190 ; Brooke \, 
Brooke, 1894, 1 Ch., 48). They both predeceased 
the testator, who died after June, 1878. The 
legal estate is therefore now vested in the Curator 
of Intestate Estates upon the trusts of the will. 
One of the beneficiaries asks for the appointment 
of new trustees. The curator, who has been 
served with the petition, consents to the appoint- 
ment of new trustees in his room. Under these 
circumstances it is, I think, *' expedient " within 
the meaning of sec. 18 of the TrmteeH and 
xHcapacitnted Permm Act of 1867 to appoint new 
trustees. I doubt whether the court on this 
petition could remove the curator without his 



consent /'n' Hodsnn'a Setthnient, d Hare, 118; r^ 

Bhnchard, 8 D.F. and J., 181). But in 1854 

Wood, V.C., made an order appointing new 

I trustees under the Act with the consent of the 

I heir-at-law (re AUen, Seton, 589), and I will follow 

I that case. H. Ferrett, one of the proposed trustees, 

. is a beneficiary ; the other is a solicitor of the 

I court. Two of the four living beneficiaries reside 

in England. I think, however, that on the 

I authority of Liffhtbodi/\s Tnispt (52 L.T., 40) I aiu 

. justified in appointing them, but Ferrett must 

I before the order is drawn up file an undertaking, 

attested and verified, that in the event of his 

becoming sole trustee he will forthwith and l)efore 

further acting in the trusts apply to the court for 

appointment of a co-trustee. The order will 

, recite the curator's consent to retire from the trusts 

and this luidertaking, and will be as follows: 

Appoint Harry Ferrett and Pollett Loftus Cardew 

as trustees of the will and codicils of John Ferrett, 

deceased, dated, &c., in substitution for the Curator 

of Intestate Estates, and let the lands now subject 

to the trusts of the will and codicils vest in the 

said Harry Ferrett and P. L. Cardew for the 

estate therein now vested in the said curator, such 

lands to be held by them the said Harry Ferrett 

and P. L. Cardew upon tlie trusts of the said will 

and codicils. 

The costs of the petition and of this order will 
be paid out of the estate. 

Solicitors for the petitioner : Fo.rton <(' Cardnr, 



IIUNDABKIIG CUnilNAL SITTINGS. 
GiuFFiTH, C.J. 5th October, 1894. 

REOINA r. ROniNSON. 

Prisoner votnmitt^d for trial hut xniahlc to be hrnwjht 
to Circuit Town throu/fh iUnesit — Form of Bench 
Warrant, 
! An information was presented against the accused 
I for forgery and uttering. The accused did not 
! appear, and the Crown Prosecutor, after reading 
I an affidavit of the Government Medical Officer 
j that the accused was in Brisbane Gaol and \W 
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unable through illuess to appear, apphed for the 
issue of a Bench Warrant. The Cliief Justice 
directed the application to stand over till tlie close 
of the Sittings, and on its renewal at that time a 
Bench Warrant was granted in the following 
form : — 
Queensland. 

IN THE CIRCUIT COURT AT BUNDABERG. 

To all Police Officers within the Colony of 
Queensland, and to the Keeper of the Gaol 
at Bundaberg in the said Colony : 

These are to ret^uire and in Her Majesty's name 
to charge and command you the said Police 
Oflficers upon sight hereof to bring before me at 
the Circuit Court now holden at Bundaberg in the 
said Colony Thomas Robinson against whom an 
information has been presented before me in tlie 
said Circuit Court for forgery and uttering a 
forgery if the Court be then and there sitting, and 
if not to convey the said Thomas Robinson to tlie 
Gaol at Bundaberg aforesaid and deliver him to 
the keeper thereof together with this Warrant. 
And These are further to command you the Keeper 
of the said Gaol to receive the said Thomas 
Robinson into your custody into the said Gaol 
and him there. keep until the next Sittings of the 
said Circuit Court at Bundaberg aforesaid or until 
he shall thence be delivered by due course of law. 
(Indorsement,) 

I authorize that the within-named Thomas 
Robinson be bailed by recognizance himself in 
the sum of £80 and two sureties in the sum of 
£40 each. 



CIVIL COURT. 



Harding, J. 



18th October, 1894. 



FRIEMUND f. SPANN. 

Motietf repayable on demand — Condition prevedent — 
a XIX, r. 4a. 

To a olaim for money lent, repayable on demand, it was 

objected on demurrer that there was no allegation of 

demand in the statement of claim. 
Ildd as there was a general averment of the pei-formancc 

of all conditions precedent, the demurrer must be 

overruled. 



Demurrer. 

I The Rtatement of claim alleged that on or about 

24th November, 1888, the plaintiff lent the defend- 

ant the sum of J92oO. The loan was to be 

repayable on demand, and was to bear interest at 

5 l^er cent, payable so long as the principal remained 

I unliquidated. On or about 16th February, 1891, 

the defendant paid ^50 on account, and had paid 

the interest up to 24th February. The plaintiff 

now brought an action to recover £200, the balance 

due, and £o interest. Against the plaintiff's 

stiitement of claim the defendant demurred, 

alleging that it was bad in law, inasmuch as it 

. was not alleged that the repayment of the money 

I had ever been demanded by the plaintiff*. 

/\'/x/.r submitted that the demand was a condition 
precedent to the action, and must be alleged and 
I proved in an action. 

(rore-Jon^Sy for defendant, submitted that if the 

demand was a condition precedent, it was met in 

this case by the general averment in the statement 

of claim that all times had elapsed, and all things 

happened necessary to entitle the plaintiff to be 

paid the balance of the loan with tlie balance of 

I the interest due thereon, in accordance with Order 

XIX, r. 4a, of the Judicature Art, 

I Harding, J. : The defendant demurs to the 

I statement of claim, and siiys that it ought to have 

I stated that before the action was brought the 

. plaintiff had demanded the money. The question 

I is a most technical one. No doubt half-a-century 

ago the demurrer would have been good, but since 

that time in England the Common Law Procedure 

Acts were passed, and enacted that a general 

averment of the performance of conditions precedent 

would be sufficient, and that if the defendant 

denied the perfonnance of any particular 

condition he should take that one out and state 

that there was a condition of the contract to such 

and such an effect, and that the plaintiff had not 

performed the same. That was the law on the 

common law side of the court at home until the 

Jmiicaturc Act was passed. It was also the law 

out here. When the Judicature Act was passed 

at home other rules of pleading were enacted. It 
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was held out here shortly ht^fore a new rule (Order 
XIX, r. 4a) was made enibodjing the section of the 
Common Lair rnredurc Art that that rule would 
apply, but it was thought better, it being a decision 
of a single Judge, and not the decision of the Full 
Court, though all the Judges agreed with it, that 
it should be thrown into a rule of court and become 
the practice. 80 that under the Judicature Act we 
have the same rule in force here as to conditions 
precedent that had been in force since the colony 
started and in England since 1852. Now in this 
case the statement of claim in paragraph 8 con- 
tained conditions precedent or it did not. If a 
demand was necossary before action brought, it 
was a condition precedent. If it was not necessary 
before action brought, it was not a condition 
precedent. So that if on the construction of this 
paragraph it amounted in fact to this, that it was 
not a condition precedent, then Mr. Perske's 
demurrer failed because he alleged that it was. 
If it was a condition precedent the only authority 
at all that has boen quoted to me bearing on 
the case, is a paragraph in Leake on Contracts, 
p. 559. That, tracing it to its source, I find in 
Birhfi V. Trifiprt (1 Wms. Saund, p. 32). I have 
traced that out,, and as far I can see from other 
parts of the book (1871 edition) and from Smith's 
Leading Cases and Williams on Pleading, none of 
them make the exception as contended for by Mr. 
Perske. The contract in the case was complete, 
but the right to sue might depend, taking the view 
taken by Mr. Perske, upon pre^nous notice. As a 
question of pleading it is a pure simple question of 
condition precedent, and in my opinion the 
allegation under Order XIX, r. 4a, of the perform- 
ance of all condition precedent is sufficient to cover 
it. 1 think the demurrer must be over-ruled. 
Solicitor for plaintiff : Watson, 



Griffith, C.J. 29th October, 1894. 

QUEENSLAND INVESTMENT AND LAND MOBTGAOE 
COMPANY, LIMITED, T. HART, BOBINSON, AND 

BARKER (executors of E. White, deceased). 
Principal and siurty — BAease of surety by giving 
time toprincipal debtor — Consideration for affree- 



mrnt to (fire time — Consent of execntom — Kfrn 
of subsequent promise or assent ftf e.rerutors — 
Collateral printed and irritten corenantx difrwi'j 
in terms with respect to the same mntUr — 
Corenant to repay joint and several future M^ 
— Liabiltttf of suretijs estate for adranres nuvlf 
to principal after his death, — Collateral, prinietlj 
ami irritten contracts, 

Wliite and defendant Robinson, having been in partnership 
as sugar planters for a tenn of years, agreed before the 
expiration of the term that Robinson should take over the 
assets and discharge the liabilities of tlie firm uml pay 
White £5,-500 for his share, and that to enable him to 
make these payments, £7,000 should be borrowed on 
mortgage of the partnership property by both partners. 
White and Robinson accordingly obtained an advance 
of this sum from plaintiffs on the security of a bill 
of mortgage under the BecU Property Aft, an<l 
of a bill of sale, both of which were executed bv 
both White and Robinson, and dated 21st June, 
1880. The bill of mortgage, which was in print. 
contained a joint and several covenant to repay 
the advance of £7,000 on 7th June, 188-5, with 
interest at 8 per cent., and alno all further 
advances that might be made by plaintiffs to Whit*-' 
and Robinson or either of them. The bill of sale, whirh 
referred to the bill of mortgage, was in writing. The 
covenant for repayment of further advances contained 
in it covered only advances made to the mortgagors 
jointly. 

On the day following the execution of the securities While 
and Robinson executed a deed of dissolution of paiiner- 
ship containing covenants by Robinson to indemnify 
White against the £7,000 secured by the mortgages and 
the other partnership debts. 

It did not appear that at the date of the securities plaintiffs 
were aware of the arrangement for dissolution, or that 
as between White and Robinson the fonner wa> 
intended to be a surety only. It was found as a fact 
that that relation existed at the date of the secuntie"*. 
and that plaintiffs became aware of it before any of the 
other transactions in question in the action. 

W^hite died in December, 1884, having apiwinted defen 
dants his executors. They all proved the will. The 
defendant Hart was during all material times a local 
director of the plaintiff company. 

In February, 1885, before the £7,000 fell due, Robinson 
applied in writing to plaintiffs for a renewal of the 
mortgage, describing it as *' my mortgtige falling Jne 
in June next," and asking that it might be renewed 
for three or five years •• in my own name instead of 
White and Robinson.*' Plaintiffs replied that their 
board had sanctioned " the renewal applied for " for 
a term of three years. No fresh mortgage was executed, 
and no change was made in plaintiffs' books. Defen- 
dant Barker was not aware of this negotiation. 

Hdd that ^these letters established a noyation of contract 
by whioh plaintiffs accepted Robinson as their 6ole 
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debtor, and that Kobinson was the agent of the 
executors for the purpose of eiiterinj* into the contract. 

HtldjHfih^r, that the lettei-s constitut mI a bindinj; agree- 
ment by plaintiffs to give further time to Ho))insou for 
payment of the debt, and that the liability of ^VhiteV 
executors as sureties was tliereby dincharged, tlie 
extension of time not being made witli their actual 
consent. 

A promise to pay interest on a mortgage <lebt for a further 
period and not t-o exercise the right of redemption i*« a 
good consideration for a promise to extend the time 
for repayment. 

The consent of Hart as one of plaintiffs' local directors and 
of Robinson as debtor held not to operate as an assent 
by White's executoi-s to the extension so as to bind his 
estate; because (1) they did not intend in so con- 
senting to act in the capacity of executors; and 
(2) consent of defendant Barker, the remaining exe<*u- 
tor, was not obtained. 

In 1887 plaintiffs claimed the £7,000 from defendants as 
White's executors, and they wrote in reply a letter 
which in effect admitted their liability. 

fftld that executors cannot by a promise made without 
consideration revive a debt to which the testator's estate 
had been liable as surety, and which had been discharged 
by giving an extension of time under a binding agree- 
ment to the principal debtor. {Mayhtw v. CrtrkefJ, 
2 Sw., 186. and Smith v. K'tw/cr, 4 M. & W., 4fi7, 
considered). 

It appeared that when the letter was written defendants 
believed that White's estate was liable for the debt. 

HM that the agreement or assent to be inferred from the 
letter having been given under a bona Jidt mistake of 
law would not in any event have been binding on them 
as executors. 

After notice to plaintiffs of the dissolution of partnership 
betw(*en White and Itobinson, and of the existence of 
the relationship of principal and surety between them, 
the plaintiffs advanced a sum of £1,500 to Robinson on 
the security of a lien on the crops on the estate comprised 
in the bill of mortgage. In the two following years 
(after White's death) fresh liens were given by Robinson 
to plaintiffs to secure the same sum. 

HM : 1. That the advance, being made after notice of the 
dissolution and suretyship, was not an advance within 
the meaning of the contract between the parties as 
evidenced by the bill of mortgage and bill of sale read 
together : 

2. That the advance having been in fact made by 
plaintiffs on Robinson's credit alone, was not withm 
the terms of the covenant in the bill of mortgage : 

3. That even if White was liable for the advance of 
£1500, that liability, being a liability of suretyship, was 
discharged by the renewal of the lien, which operated 
either by way of accord and satisfaction or as an 
agreement to give time to the principal debtor : 

4. That the liability under the renewed liens given 
by Robinson after White's death was not within the 
covenant in the bill of mortgage. 

Effect of collateral, printed, and wiitten security con- 
sidered. 



Further consideration of action tried before 
(iRiFFiTn,C.J.,anda juryat Brisbane Civil Sittin*?s. 
Lilli'ii and Woolank for plaintiffs. 
Jiffnif's, AXi.y and Shand for defendants. 
The facts and arguments appear fully in tlio 

I judgment of the learned judge. 

I Griffith, C.J. : The plaintiffs seek to recover 

' from tlie defendants, as executors of the late 
Ernest White, two sums of £7,000 and £1,500, 
with interest, alleged to be payable under covenants 
contained in a bill of mortgage made on 21st 
June, 1880, by E. White and A. A. Robinson. 
The defendants with respect to the £7,000 say (1) 

! that their liability was discharged by the plaintifl's 
accepting Robinson alone as their debtor ; and (2) 

, that as between himself and Robinson, White was 
a surety only, Robinson being the principal debtor, 
and that the plaintifis, with the knowledge of this 
fact, entered into a binding agreement with the 
latter to give him extended time for payment 
without defendants' consent, so discharging tlie 
defendants. 

With respect to the £1,500, the defendants 
dispute White's original liability, and say further 
that if it existed White was surety only, and that 
his liability was discharged by giving time to the 
principal debtor without their consent. 

The action was tried before me with a jury at 
Brisbane. 1 left to the jury all the questions of 
fact that apiK»ared to arise upon the evidence, it 
being agreed by the parties that as to any of such 
questions which might properly be for the court 
and not for the jury, the findings of the jury 
might be disregarded, and that as to any question 
with respect to which I ought to have directed a 
verdict the finding of the jury should be taken to 
be that which I ought to have directed, without 
regard to the actual finding, and that all necessary 
amendments should be taken to be made. 

I Upon the further consideration of the action 
many points of interest, and some of difficulty, 
were argued at length. Sitting as a court of first 
instance, and considering the magnitude of the 
amount at stake, and the probability that the caso 

j will go further, I think it proper to express my 
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opinion ni>on several of them. 

For several years before June, 1880, White and 
Robinson had been carrying on the business of 
sugar planters in partnership at Helensvule 
Plantation. The term of the partnership having 
expired, it was agreed between them that Robinson 
should take over the partnership property and carry 
on the business, paying White £5,500 for his share. 
For the purpose of carrying out this agreement it was 
arranged that a sum of £7,000 should be borrowed 
on the security of the partnership property, and 
that Wliite should join with Robinson in the 
mortgage to be given to secure the advance. The 
plaintiffs, whose business is to invest money 
on mortgage, agreed to make the desired advance 
of £7,000 to White and Robinson on the security 
ol the partnership property, but it does not appear 
that the arrangement as to an immediate dissolu- 
tion was then known to them. Accordingly, on 
21st June, 1880, two instruments were executed 
by White and Robinson in favour of the plaintiffs, 
one a bill of mortgage containing the covenants 
sued on, and by which the land forming Helens- 
vale Plantation was mortgaged to the plaintiffs, 
and the other a bill of sale comprising the 
machinery and chattel property upon the plan- 
tation. The bill of mortgage was on a printed 
form, with dates, names, and sums filled in in 
writing. The bill of sale was manuscript through- 
out. By the bill of mortgage the mortgagors 
jointly and severally covenanted to pay to the 
plaintiffs £7,000 on 7th June, 1885, with interest 
in the meantime at the rate of 10 per cent., 
reducible to 8 per cent, on punctual payment at 
the stipulated dates. They also covenanted 
to pay to the plaintiffs within 24 hours after 
demand in writing, '* all such further and other 
sums of money which now are or which hereafter 
shall become due owing or payable by us or either 
of UH to the mortgagees or shall be advanced or 
paid by the mortgagees to or for us or either of us.'* 
By the bill of sale, which recited the agreement 
by the plaintiffs to make the advance of £7,000 on 
the security of a bill of mortgage of the land 
^wbich was particularly described in the bill of 



sale), and also a bill of sale over the machinery 
and chattel property on the plantation, the mort- 
gagors covenanted to pay to the plaintiffs on 7th 
June, 1885, £7,000 with interest in the meantime 
at the rate of 10 per cent., reducible to 8 per cent, 
on punctual payment, and also on demand to pay 
to the plaintiffs *' all and every such further siuns 
or sum of money which now are or hereafter shall 
become due owing or payable by the mortgagors 
to the mortgagees or advanced or paid by the 
mortgagees to or for the mortgagors or on their 
account." The difference in the covenant as to 
further advances is material only as to the clabii 
for £1,500, and I will further advert to it in 
dealing with that part of the plaintiff's' claiiu. 
So far as regards the £7,000, there is no doubt of 
White's original liability. The only question is 
whether that liability has been discharged or i^^ 
still subsisting. On 22nd June, 18H0, t)ie day 
following the execution of the mortgages to the 
plaintiffs, a deed of dissolution of partnership was 
made between White and Robinson, by which tlio 
latter covenanted to pay the money secured by the 
plaintiffs' mortgages and all other the debts of the 
partnership, and to indemnify White against them. 
White's interest in the plantation property was 
shortly afterwards duly transferred to Robinson. 

There can be no doubt that after the dissolution 
of partnership the relation of Robinson and White 
to one another with respect to the partnership 
debts was that of principal debtor and surety, 
although, as between themselves and the plaintiffs 
each was a principal debtor as to the £7,000. 

The jury found, in answer to a question left to 
them, that as between Robinson and White the 
relationship of principal debtor and surety existed 
at the time of the execution of the mortgages. 
This finding was impeached as being not warrantal 
by the evidence. I am of opinion, however, that 
there was ample evidence to sustain it. Whether 
the real relationship between two joint contractors 
is or is not that of principal and surety is a 
question of fact, not depending in any way on the 
form of the joint contract, but on the actual nature 
of the arrangement between them. And 1 know 
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of no rule of law requiring it to be evidenced by 
writing. The fact, therefore, that the deed of 
dissolution is dated a day later than the date of 
tlio mortgages is in my opinion quite immateritU, 
tlie bargain between White and Robinson, in 
pursuance of which the former executed the bill 
of mortgage, ha\nng been made previously. 

The jury also found that the plaintiffs became 
aware not later than August, 1880, of the dissolu- 
tion of partnership, and of the fact that the 
relation of principal and surety existed between 
i{j)binson and White. It follows that the question 
so much discussed in Jitimc v. llnu{ford llnnkintj 
Co. (1894, 2 Ch., 82), and with the reasons for 
the ultimate decision of which by the House of 
Lords we have not yet been made acquainted, does 
not arise, for it is not disputed that where at the 
inception of a joint liability the relation of principal 
and surety exists as between the joint debtors, the 
creditor when he becomes aware of the fact is 
bound to have regaixl to the rights of the surety, 
and if he endangers them does so at his own peril. 
If the relationship of principal and surety between 
Robinson and White had not come into existence 
until the actual dissolution, i,t\, after the date of 
the mortgages, I should have thought it proper to 
wait for the reasons of the decision of the House 
of Lords in I louse v. Bnulftnd Ihinhimj ( 'o. before 
j^nving judgment. 

In .June, 1884, Robinson, who was continuing 
to carry on the business of a sugar planter at 
Ilelensvale, applied to the plaintiffs for a loan of 
I' 1,500 on the security of that year's crop of sugar 
cane, which was granted. The jury found that 
this advance was made to him on his individual 
credit and not on the joint credit of White and 
Robinson. 

In December, 1884, White died, and his will 
was shortly afterwards proved by the defendants 
as his executors. The defendant Hart was a local 
director of the plaintiffs and acted as such in the 
transaction of February, 1885, to which I will 
<lirectly refer. 

The defendant Robinson was White's former 
partner and joint covenantor with him in the 



plaintiff's mortgages. 

These mortgages fell due in June, 1885. Under 
the express covenant in the deed of dissolution, as 
well as under the agreement previously made with 
White in pursuance of which the latter had 
executed the mortgages, it was Robinson's duty to 
pay off the debt at that date. Acting apparently 
in view of this obligation, he WTote on 18th 
February, 1885, to the plaintiffs as follows : — 

"■ Cientlemen, — My mortgage on Helensvale 
falling due in June next, I wish to make applica- 
tion to have it renewed for "three or five years in 
my own name instead of White and Robinson." 
He added statements to show that the security 
had been largely increased in value since the 
original advance. 

On the following day, Robinson's letter having 
been in the meantime considered by the plaintiffs' 
local board of directors, at which the defendant 
Hart was present, the plaintiffs' secretary replied 
to his letter as follows : — 

" I beg to acknowledge the receipt of your letter 
of yesterday's date, applying for a renewal of your 
loan of i;7,000 due 7th June next, and have now 
the pleasure of informing you that the Board of 
Directors has sanctioned the renewal applied for 
at 8 per cent, interest, the term to be three years." 

These letters were acted on by the parties, who, 
however, appear to have rested content with the 
record of the transaction contained in them. No 
formal document was executed for the purpose of 
discharging the liability of White's estate. No 
fresh instrument of mortgage was executed, and 
the account in plaintiffs' ledger continued to be 
carried on under the heading of " White and 
Robinson." 

The defendants rely on these two letters of 18th 
and 19th February as evidencing, either alone or 
with the surrounding circumstances, a novation of 
contract by which White's estate was discharged 
and Robinson was accepted by the plaintiffs as 
their sole debtor. 

In the alternative they say that these letters 
constituted a binding contract by the plaintiffs 
mth Robinson to give him an extended time for 



190 



THE QUEENSLAND LAW JOURNAL. 



189.5. 



payment of the debt, and that this extension 
ha\'ing been given without their consent as 
executors, White's estate was consequently dis- 
char^^ed. The plaintiffs on the other hand contend 
that the language of the letters does not import a 
promise to discharge White's estate, and that no 
such promise can be inferred from the surrounding 
circumstances taken in conjunction with them. 
They say further that whether such a promise can 
hi} inferred or not, and whether the letters con- 
stitute or not a promise to give Robinson an 
extension of time for payment, there was in either 
case no consideration for the promise, and tliat 
there was therefore no binding agreement that can 
afford a defence to this action. 

The jury found as a fact that the plaintiffs at 
this time, /.<•., by the contract evidenced by these 
letters, agreed to accept Robinson alone as their 
debtor in respect of the mortgage debt of £7,000 
in satisfaction of the joint liability of White's 
estate and Robinson. Apart from the letters of 
18th and 10th February I do not think that there 
was sufficient evidence to support this finding. 
The burden of proof was on the defendants, and 
the rest of the evidence did not, I think, distinctly 
point to the existence of any such agreement. It 
was, in fact, only by judging the conduct of the 
parties by the light of the letters that such an 
inference could be drawn at all. Whether it could 
be properly drawn or not depends, therefore, upon 
the construction of the letters, which is, I think, 
under the circumstances, a matter of law for the 
court. The objection of want of consideration is, 
however, if valid, fatal to both defences founded 
on the letters, and I will deal with it first. 

It was contended that although an agreement 
to accept the several liability of one or two or 
more joint debtors in satisfaction of the joint 
liability of all is not without consideration, inas- 
much as the several liability is a different thing 
and attended by different legal incidents (Lyth v. 
Ault, 7 Ex. 669, 21 L.J., Ex. 217), yet this 
doctrine does not apply when, as in the present 
case, the creditor already has, by the terms of the 
original contract, the several liability of each 



del)tor as well as the joint liability of all. If, it 
was said, the agreement has the operation con- 
tended for, the plaintiffs merely gave up the several 
liability of Whit-e's estate and the joint liability of 
both, retaining the several liability of Robinson, 
which they had already. I am disposed to think 
that this contention is sound, and that a promise 
to relincjuish a right cannot be supported by sayint? 
that the result of the relinquishment is that the 
promisor has something different from what ho 
previously had, when the only difference is that part 
only instead of all of what he prexiously ha<l 
remains to him. But it was answered for tbo 
defendants that the letters of the 18th and lOtli 
February import a promise on the part of Robin- 
son not to redeem the mortgage for a further 
period of three years from June, 1885, and to pay 
interest at 8 per cent, during that period, and that 
this promise is sufficient consideration to support 
the plaintiffs' promise, whether it was a promist* 
to release White's estate or merely to extend the 
time for payment. 

. When the letters were written Robinson was 
bound to repay the loan of £7,000 on 7th June, 
1885. On the other hand he was entitled to repay 
it on that day, but no sooner. A mortgagor is 
not entitled to redeem before the appointed day 
fJh'owH V. ('oh, 14 Sim. 427, 14 L.J., Ch. 167), 
In the report of that case in the " Law Journal," 
Vice-Chancellor Shadwell is reported to have given 
as the reason for the decision that ** if mortgagors 
were allowed to pay off the mortgage debt at any 
time after the execution of the mortgage it 
might be attended with extreme inconvenience to 
mortgagees, who generally advance their money as 
an investment." The right of a mortgagee to 
retain his investment has therefore a value recoij- 
nised in a court of law. In the case of Cmrdnj v. 
Dai/ (1 Giff., 816 ; 29 L.J., Ch. 89), a stipulation 
in a mortgage that the property should not l>e 
redeemable for twenty years was held to be so 
burdensome a stipulation that the plaintiff was 
entitled, under the circmnstances, to be relievwl 
against it. A promise by a mortgagor that he 
will forbear to exercise an existing right of 
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n^emption for a definite period, and will continue 
to pay interest for that period, imposes, in my 
opinion, a burden upon the promisor, and is 
therefore a sufficient consideration for a promise 
l>y the mortgaj^ee. 

1 think that the letters of Iftth and 19th ' 
February import a promise by Uobinson that, in 
ri'iurn for the advantaj^e which he askwl from the 
plaintiffs, he would forl)ear to exercise liis riglit 
of redemption in June, 1H8#>, would not exercise ; 
it for three years thereafter, and would in the 
meantime pay interest at 8 per cent. Even if the 
inort<<u^e had been overdue, I think that tlie 
promise to pay interest for a definite period and 
not to redeem in the meantime, would be a good | 
consideration for a promise to extend the period 
of reilemption, whether the rate of interest was ; 
altered or not ( Lew in \\ Lrrif, 2 V.L.R., Eq. 110), j 
iilthough having regard to the case of Fonf v. ' 
limh (11 Q.B., 852) the eflfect of such a contract 
might be open to doubt. See also (fniw v. 
(hiUoiniif (9 Ex. 544, 23 L.J., Ex. 118). I am 
therefore of opinion that the agreement constituted 
by the letters of 18th and 10th Febnuiry was 
nr)t invalid for want of consideration. The 
adequacy of that consideration is a matter for the 
ixirties and not for the court. 

The next question is: What is the true con- 
struction of the plaintiffs' promise contained in 
tliat agreement ? On this point I have had some 
(Ufticulty. It is pn'wf'i fane unlikely that the 
plaintiffs should have intended to give up their 
ri.i(ht of recourse to White's estate. Nor is there 
anything outside the letters themselves to indicate 
that their local directors applied their minds to 
that question. On the other hand the matter was 
evidently present to Robinson's mind, as is shown 
by his use of the words ** in my o\^'n name instead 
of White and Robinson," and he says that after 
that time he always considered that White's estate 
had been discharged from liability for the £7,000. 
The plaintiffs must, however, be taken to have 
meant whatever is expressed by the language 
which they used, properly construed. The words 
of the plaintiffs* letter are, **the board has 



sanctioned the renewal applied for." What was 
the renewal applied for ? Plainly a renewal " in 
my own name insead of White and Robinson." 
On the whole, therefore, 1 am of opinion that the 
letter of 19th February must be construed as 
conveying the assent of the plaintiffs to a renewal 
or extension of the loan for three years in the 
name of Robinson instead of White and Robinson. 
Put in formal language, this is eciuivalent to an 
agreement by the plaintiffs that for the existing 
joint and several obligation of White and Robinson 
to repay the i-7,000 in Jime, 1885, there should 
be substituted an obligation on the part of Robin- 
son alone, to repay that sum ; that the debt should 
remain secured on the same property (which was 
then Robinson's), but should not be payable until 
June, 1888, provided that interest was regularly 
paid in the meantime ; and that on the other 
hand Robinson would not exercise his right of 
redemption in June, 1885, or before June, 1888, 
and would pay interest regularly at 8 per cent. 
fSeaUm v. Tin/f'nnl, L.R. 11 Eq., 591). I think 
that under the deed of dissolution, Robinson was 
the agent for White and for his executors for the 
purposes of entering into this agi*eement on their 
behalf fThompaon v. Veireval, 5 li. & Ad., 925). 

Robinson's sole liability being thus substituted 
for the existing joint and several liability of 
White's estate and Robinson, it follows that the 
liability of White's estate no longer existed, but 
was discharged as soon as the new agreement 
took effect. I am disposed to think that it took 
effect immediately as an executed agreement, but 
even if it is to be considered as an executory 
agreement only, it certainly took effect when the 
first instalment of interest that fell due after June, 
1885, was paid by Robinson. The defence of 
novation is therefore established. 

Assuming, however, that I am wrong on this 
point, I proceed to consider the other defence, 
based on the same letters of 18th and 19th 
February-, 1885. There can be no doubt that 
these letters import an agreement on the part of 
the plaintiffs to extend the time for repayment of 
the loan from June, 1885, to June, 1888, subject 
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to regular payment of interest in the meantime. 
And, for reasons already stated, I am of opinion 
that this agreement was a valid agreement, /.f., 
an agreement for breach of which an action could 
be maintained. It is settled that an extension of 
time granted to a principal debtor does not discharge 
the surety unless the extension is granted by a 
*' binding agreement." The exact meaning of 
that expression is perhaps 'open to question. It 
was said by Wood, V.C, in Tucker v. Lointf (2 
K. & J., 745) that'* nothing short of the creditor's 
putting himself into such a position that he could 
not sue the principal debtor would be sufficient to 
discharge the surety from his obligation." It was 
contended for the plaintiffs that they had never 
put themselves in this position. In Ford v. Jieech 
(11 Q.B., 852) it was held that an agreement, 
though for valuable consideration, to suspend the 
time for payment of a debt could not be pleaded 
as a defence to an action for the debt, the reason 
being that a cause of action once suspended is 
gone for ever, and that it could not have been the 
intention of the parties to produce such a result. 

If that rule is applicable to the present case, the 
plaintiffs would, notwithstanding the agreement 
of February, 1885, have been in a position, on 
default being made in Jime, to sue Robinson, who 
would have no defence to the action, although he 
might have been entitled to maintain an action 
against them for danuiges — of what amount I 
know not — for breach of the agreement to extend 
the time. It has been suggested that the rule in 
Ford V. lU'trh is not recognised in a court of equity, 
and that such an agreement would constitute a 
good equitable defence to an action brought before 
the expiration of the agreed time (Roscoe, N.P., 
16th ed., p. 070). Other suggestions have been 
made with a view to a^ oid the consequences of the 
rule (see Moufi v. //////, 5 Ex., 46 ; Newhvjton v. 
Lt'ry, L.R. 5, C.P. 612, 6 Id. 191 ; Slater v. Jones, 
L.R. 8 Ex., 190). It may be, that such an agree- 
ment made after breach is not a defence to an 
action on the original debt, unless it amounts to 
a release or accord and satisfaction, in which case ! 
an action would lie on the express or implied ' 



promise in the new agreement to pay the original 
debt at the expiration of the agreed time of 
extension. But in that view, as the original cause 
of action would be gone, the right of recourse* to 
the surety would be gone also ( Commercial Btinh 
of Timmania v. Jonen, 1898, A.G. 813), and the 
question of discharge by extension of time would 
be immaterial. The distinction taken in Mim v. 
Hall by Pai^ke, B., seems, pace tanti dri, unsatis- 
factory. The ground for holding the surety 
discharged is that he has been prejudiceii by the 
extension of time, so that the fact that the creditor 
himself is prejudiced by having rendered himself 
liable to an action for damages does not seem 
relevant. The present case is, however, I think, 
distinguished from Ford v. Beech by the circum- 
stance that the extension of time was granted 
before any breach of the covenant. 

There is no doubt that an agreement may at 
any time before breach be varied by a subsequent 
agreement, and that the substituted agreement 
constituted by the original agreement as so varieil 
may be pleaded in answer to an action for breach 
of the stipulations in the original agreement which 
were varied by the later agreement ( (inss v, L*»rii 
Xuffctitf 5 B. & Ad., 58 ; Tatjlor v. HilUmi, 1 
CM. & R., 741). 

I think, therefore, that if after June, 1885, and 
before any subsequent default, the plaintiffs had 
sued Robinson on the covenant in the bill of 
mortgage, it would have been a good defence to 
say that by an agreement made in February, 188r», 
the time for repayment of the loan had been 
altered to June, 1888, subject to punctiml payment 
of interest, and that no default had been made 
before action. The difference in the fonn of 
contract is of course immaterial in a court of 
equity. It follows that, in the words of Wooil, 
V.C, '* the plaintiffs had put themselves in such 
a position that they could not sue the prineipftl 
debtor," and that no reservation of their rights 
against the surety having been made, the defend- 
ants as White's executors are discharged, unless 
the extension of time was granted with their 
assi^nt, or unless by a subsequent effectual act ihey 
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have confirmed or revived the obligation. 

Now there is no doubt that the extension was 
granted with the knowledge and consent of 
Bobinson, who was one of the executors, and who 
asked for it ; and with the knowledge and consent 
of Hart, another of the executors, who, as one 
of the plaintiffs* local directors concurred in 
granting it. But Barker, the third exeecutor, did 
not know of the extension until long after. In 
February, 1885, the executors had not yet under- 
taken the actual administration of the trusts of 
White's will. The jury have found that the 
defendants did not collectively at any time before 
August, 1887, consent to the extension, and that 
none of them before that date consented to it in 
his capacity of executor. These findings are 
manifestly in accordance with the actual facts. 
It is clear that none of the defendants applied his 
mind to the question as affecting White's estate 
until August, 1887. I am of opinion that the 
assent of a surety which is to deprive him of the 
benefit of a discharge by reason of an extension 
of time granted to the principal debtor must 
operate either by way of contract or by way of 
estoppel. In either view I do not think that one 
or more of several executors can bind the others 
who do not themselves assent (Turner v. liimhj, 
9 M. & W., 770; TMoch v. Dunn, R. k M., 416). 
And even if they do assent, and, a/nrtioriy if any 
niunber of executors short of the whole number 
could bind the others, I think that it is essential 
that in assenting they should act and intend to 
act in the capacity of executors fScholey v. Walton, 
12 M. & W., 510 ; Brown v. Gordon, 16 Beav. 802). 

It follows, in my opinion, that when the agree- 
ment of February, 1885, took effect, and at latest 
as soon as Bobinson had paid the first instalment 
of interest that fell due after June, 1885, White's 
estate was completely discharged from the 
obligation to pay the £7,000. 

In 1887, however, the sugar industry had 
become depressed, Robinson was in arrear with 
his interest, and a claim was made by the plaintiffs 
upon the defendants as White's executors. The 
plaintiffs appear to have honestly believed, and 



probably were advised, that their claim was a 
valid one. The defendants took advice, and the 
ad\<ice which they received from their solicitors 
was adverse. Under these circumstances they 
wrote on the 80th August, 1887, the following 
letter to the plaintiffs' secretary : — 

" With regard to Messrs. White and Robinson's 
mortgage for £7,000 to your company, I have to 
inform you that the trustees of the estate of the 
late Ernest White are prepared to pay up the 
arrears of interest due upon the said mortgage, 
and if your company are willing to accept 7 per 
cent, per annum interest the trustees would allow 
the existing mortgage to continue say for three 
years from 80th September next, subject to six 
months' notice." 

This letter was signed by the defendant Hart 
" for self and co-trustees," and he had apparently 
the express authority of his co-executors to write 
it. It was therefore their collective act in their 
representative capacity. The defendant Barker 
says, and the jury found, that he did not 
know for some time after the date of this letter that 
the extension of time had been granted to 
Robinson in February, 1886. I am disposed to 
think, however, that upon the evidence hin 
executors must be considered to have been his 
agents for the purpose of making all necessary 
inquiries as to the liability of White's estate, and 
that he must be taken to have at this date known 
all that they knew on the subject. 

Nothing was done upon this letter, but it was 
relied upon by the plaintiffs as bringing the case 
within the rule laid down in Mmjimv v. Crickett 
(2 Sw. 185), that a promise by a surety to pay a 
debt for which an extension of time has been 
granted to the principal debtor is binding, and 
cannot be objected to as being made without 
consideration. Lord Eldon put the case, as 
analagous to that of a promise to pay a debt 
discharged by a certificate in bankruptcy, which 
under the law of that day was a valid promise, 
original debt being considered a sufficient consid- 
eration. The learned reporter, in a note at p. 192, 
has collected a number of cases in which this 
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principle had been applied, being cases of four 
classes : (1) Promises to pay a debt barred by the 
Statute of Limitations; (2) promises to pay a 
debt discharged by bankruptcy ; (8) promises to 
pay a debt contracted during minority ; and (4) 
promises by the indorser of a bill of exchange to 
pay the bill, notwithstanding failure to give notice 
of dishonour. 

It is settled that in the case of debts barred by 
the Statute of Limitations a promise by executors 
to pay the debt binds the estate. But I am of 
opinion that this is only the case in which 
executors can at their caprice impose upon the 
estate an obli^ition from which the law has dis- 
charged it (/Y lioiniMou, 29 Ch.l)., 858). In that 
case Cotton, L.J., said (p. 861): ** The duty of 
the administratrix is undoubtedly to get in all the 
personal estate she can, and not to pay any claims 
made against the estate unless they are those 
which may properly be paid. If she pays unneces- 
sarily she is guilty of a devastavit." And again 
(p. 862) : << It is the duty of an executor or admin- 
istrator not to pay claims he is not bound to pay, 
t'.r., he is not unnecessarily to diminish the estate 
which comes to his hands by paying a claim to 
which he has a defence.'* He points out that the 
case of claims barred by the Statute of Limitations 
is an exception, but, in his opinion, the only 
exception to the rule. Bowen, L.J., said (p. 868) : 
*' It is clearly his (an executor's) duty not to waste 
an estate not his own which he is administering 
for the benefit of others, in satisfying demands 
that are equally untenable in law and in equity." 
If, therefore, the rule in Maifheir v. Crickett is 
based on the principle stated by Lord Eldon, I am 
of opinion that it has no application to the case 
of a promise by executors made without consider- 
ation to pay a debt to the burden of which the 
estate is not legally liable. 

In Smith v. Winter (4 M. k W., 467), the facts 
were that after an extension of time had been 
granted by the creditors to ^the principal debtor, 
but before the day on which the debt for which 
the surety was liable was originally payable, the 
surety assented to the extension of time*. Lord 



Abinger, C.B., appears to have rested his judgment 
on the fact that that day had not arrived when 
the assent was given. Parke, B., quoted the 
language of Lord Eldon in Mayhew v. Crickets, 
and added, referring to the defendant's consent : 
^' His liability as a surety was thereby revived." 
On more clearly examining the facts of the case, 
however, it appears that after the consent of the 
surety was given, the creditor did a further act, 
which was necessary to make the extension of 
time already promised effective. The assent of 
the surety communicated to the creditor before or 
at the time of granting an extension of time would 
operate, as I have already pointed out, either by 
way of contract, for which the promise to grant 
the extension to the principal debtor would be a 
sufficient consideration, or by way of estoppel tit 
IHiin, But it is difficult to see how an assent given 
after that time could operate by way of estoppel, or 
at all, except by way of promise. And in the absence 
of any new consideration for the promise, I know 
of no principle, except that stated by Lord Eldon, 
which would support the promise. In the present 
case, the defendants' assent to the extension of 
time, if the letter of 80th August, 1887, amounts 
to such an assent, was given after the time 
originally appointed for the payment of the debt, 
and in that respect the case differs from Smith v. 
Winter, This distinction is, however, I think, too 
fine to rely on. In my opinion, an assent given 
I'd' itmtfnrto may be evidence of an original assent, 
or of a promise to pay notwithstanding the 
extension of time, but caimot otherwise operate 
to revive a liability that is already extinguished. 
In the present case, for the reasons already stated, 
I think that such a promise, if made, was beyond 
the authority of the defendants (as the plaintifEs 
must, I think, be taken to have known), and did 
not operate to revive the obligation. If the matter 
were rvn inttyra it might perhaps be open 
to argument that the discharge afforded to a 
surety by an extension of time to the principal 
debtor, is an optional discharge, governed by 
principles analagous to those which entitle a party 
to a contract procured by fraud to elect either to 
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avoid it or affirm it, and if Mayhew y. Orickett and 
Smith y. If inter had been based on this doctrine I 
should haye felt more difficulty. None of the cases, 
however, relating to the discharge of a surety by 
extension of time afford any suggestion that this 
is the true principle governing them. And, having 
regard to the yery serious consequences that would 
follow from holding that it is at the option of 
executors to determine whether a heavy burden 
shall be imposed on the trust estate or not, I think 
it is safer to apply the general principles of the 
law of contract, and to say that a liability not 
presently existing cannot be imposed except by an 
agreement for yaluable consideration. 

I am therefore of opinion that the letter of 80th 
August, 1887, whether it is construed as a promise 
to pay, or as an assent to the grant of extension 
of time to Bobinson, had not the effect of reviving 
the obligation as against the estate. I 

The jury further found that this letter was 
written by the defendants in the belief that White's 
estate was legally liable for that debt, and that 
they had no intention of reviving a debt for which 
it was not legally liable. They found alBO that 
the plaintiffs, when they received the letter, were 
probably under the same belief as to the liability 
of White's estate. 

If the effect of the letter of SOth August, 1887, 
onimpeached, would be to revive the liability of 
the estate, it would, I think, be a question of some 
difficulty whether the present case is one in which 
the maxim I^norantia juris haud excusat applies. 
See Cooper v. PhUM (L.R. 2 H.L., 170), and 
Baniell y. Sinclair (6 A.C., 187). In the strong 
view that I take of the effect of re Iloicnson, it is 
not necessary to discuss this point at length. I 
am of opinion, howeyer, that an entire misappre- 
hension on the part of executors of their legal 
rights with regard to a claim against the testator's 
estate partakes so much of the nature of a mistake 
of fact, that a court of equity will not enforce a 
promise founded on such a misapprehension and 
made without present consideration. For all these 
reasons I think that the plaintiffs' claim with 
respect to the £7,000 fails. 



To the claim for £1,600 seyeral answers are 
made, to which I will briefly advert. 1. It is 
denied that this sum was eyer within the coyenant 
in the bill of mortgage. In the case of Glynn y. 
Margetson (1898, A.G. 851), which was an action 
on a printed charter party, Lord Herschell, L.C., 
says : « It is well recognized that, in construing 
an instrument of this sort, in considering what is 
its main intent and object, and what the inter- 
pretation of words connected with that main 
intent and object ought to be, it is legitimate to 
bear in mind that a portion of the contract is on 
a printed form applicable to many voyages, and is 
not specially agreed upon in relation to this par- 
ticular yoyage " (p. 854) ; and again, " When 
general words are used in a printed form, which 
are ob\nously intended to apply so far as they are 
applicable to the circumstances of a particular 
contract, which particular contract is to be 
embodied in or introduced into the printed form, 
I think you are justified in looking at the main 
object and intent of the contract and in limiting 
the general words used, bearing in mind that 
object and intent " (lb. p. 855). I think that these 
observations are applicable to the present case. 
The printed bill of mortgage is evidently a form 
applicable to many cases — namely, cases of loans 
to mortgagors carrying on business in partnership. 
It is therefore stipulated that the partners and the 
mortgaged property shall be liable for all sums 
advanced to either of the partners. The object is 
apparently to avoid questions, that might other- 
wise be raised, whether any particular advance 
received by one partner is one for which he had 
authority to bind the partnership. And I am 
disposed to think that, even standing alone, the 
covenant in the bill of mortgage as to further 
advances ought to be construed as referring only 
to such advances made to individual partners as 
are not known to the mortgagees to be made for 
other than partnership purposes. This as matter 
of construction. The same result would probably 
follow from applying the doctrines of the court 
relating to fraud. But in the present case the 
real contract between the parties is contained in 
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the two instruments of 21st June, one of which is 
in writing. The covenant in the written instrument 
relating to further advances does not contain the 
words covering advances to the mortgagors sever- 
ally. I think, therefore, that the court ought — to 
use the words of Lord Herschell — to look at the 
main object and intent of the whole contract, and 
to limit the general words contained in the printed 
covenant, bearing in mind that object and intent. 
Applying this rule, can it be doubted that the 
object and intent of the contract, so far as it 
related to further advances, was to secure the 
repayment of sums paid to the mortgagors while 
associated together, and advanced for the apparent 
purposes of their joint business ? I think, there- 
fore, as a matter of construction, that the covenant 
on the part of White did not apply to advances 
made by the plaintifts to Robinson after they knew 
that the partnership was dissolved and that the 
joint business was at an end, any more than 
Robinson's covenant would have applied to 
advances that might have been made by the 
plaintiffs to White, after the dissolution, for the 
purposes of an entirely different business. I do 
not think any rectification of the instrument is 
needed to raise this defence, but the leave to 
amend will cover such relief if necessary. 

2. The jury have found that the advance was 
in fact made on the credit of Robinson alone, not 
on the credit of White and Robinson. This finding 
is not, and could not be, impeached. I know of 
no reason why a man who has a security for 
future advances may not agree that an advance 
shall not be charged on that security. Even, 
therefore, if the covenant in terms covered the 
advance, I think that its operation would be 
excluded by the election of the plaintiffs when 
they made the advance not to take advantage of 
it (HairuH v. Fmnett, L.R. 8 Ch., 866). 

8. If White was liable for the advance made in 
June, 1884, it was as a surety only. In 1885, 
Robinson gave a lien on that year's crop for the 
same amount. Either this second lien operated 
as an accord and satisfaction of the debt secured 
upon the previous year's crop, in ^vhich case that 



debt is gone altogether, or the agreement for a 
renewal of the lien, which was made before the 
appointed day for payment, operated as a valid 
agreement to extend the time of payment. There 
is no suggestion that the defendants in their 
capacity of executors ever assented to the extension. 
In either view, therefore, the liability of White's 
estate was discharged. 

4. The debts secured by the fresh liens given in 
1885 and 1886, even if considered as fresh 
advances made, or debts freshly accruing due. 
after White's death, cannot, I think, be brought 
within White's covenant upon any construction of 
it ( Couhhan V. Chmittsou, 5 Q.B.D., 42). These 
answers appear to me to completely dispose of the 
claim for the £1,500. 

Judgment must therefore be entered for the 
defendants on the whole case. The costs follow 
the event. The costs of the application to dismiss 
for want of prosecution will b^tposts in the action. 
The plaintiffs must pay the costs of the adminis- 
tration summons. 

Solicitors for plaintiffs : Chamhvnf^ Bnur ft 
McXah. 

Solicitors for defendants : IVnthninij d- Jensm. 



UKCKMBKR SiniNGS OF THE FULL GOUllT. 
M'MAHON r. PERRY. 

JuHtinx Art of 18(^0 (50 Vie, Xo. IT), sft. 220,^22 
— Spaiftl cast' — Tim^/or appeal. 

The proviso to s. 229 of The JnaticM Act does not extend 
the time within which an application must be made 
under 8. 226 for a special case. The only effect of that 
proviso is that justices are not to treat an application 
by the Attorney-General for a special case as frivolous. 

Special Case. 

The respondent, Elizabeth Jane Perry, was 
charged with a breach of s. 18 of llie Liquor Act 
of 1880, but the magistrates at South Brisbane 
dismissed the complaint. The Attorney-General 
applied for a si)ecial case, setting out the reasons 
for their decision. 
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Feez and McMaJion, for the respondent, objected 
that the appeal was out of time, as the application 
for the special case had not been made within 
seven days after the decision had been pronounced 
as required by s. 226 of T/n' Jmticen Art. 

Byrnes', A At., and GarneU, for the appellant, 
referred to s. 229 of The JmticvH Art, and submitted 
that the Attorney-General could apply at any time. 

Griffftr, C.J. : I think the first preliminary 
objection is fatal. S. 226 of Thr Jwstirrs Art 
authorises any party to a proceeding before justices 
to apply, within seven days after the decision is 
pronounced, to the justices to state and sign a 
special case, setting forth the facts and the grounds 
of the decision. It has been held that that is an 
imperative condition. Unless the application is 
made within seven days, the Court of Appeal has 
no jurisdiction to entertain the appeal. This case 
has been stated by the Attorney-General, and it is 
contended that t^ limit of time does not apply, 
because s. 229 provides that '^ the justices shall 
not refuse to state a case when application is made 
to them by or under the direction of the Attorney- 
General or Solicitor-General." Those words are 
a proviso to a section providing that justices may 
refuse to state a case if they think the application 
is frivolous. The effect of this proviso is that 
they may refuse to deal with a frivolous applica- 
tion, but shall not treat an application by or under 
the direction of the Attorney-General as frivolous. 
That is the only effect of the proviso. It does not 
extend the time. For that reason we cannot hear 
the case, and the appeal must be dismissed with 
costs. 

Habding, Chubb, and Real, JJ., concurred. 

Solicitor for appellant : J. Houanl Gill, Crown 
Solicitor. 

Solicitor for respondent : //. K. Smith. 



M'HAHON r. PATEBSON. 



Licennwj Act of 1885 (49 Vic, No. 18), h. Ill— 
lUeyal sale — Forfeiture — Liquor Art of 1886 
(50 Vie., Nc. 30), 8. 7, 



Before an order is made for the forfeiture of liquor under 
s. Ill of the Licetmtig Act, justices ought to be 
satisfied that it was kept for the purpose of being 
illegaUy sold. 

It is not unlawful for an unlicensed person to sell Queens- 
land made beer in quantities of two gallons and 
upwards. 

Special case stated by T. Mowbray, P.M., and 
A. G. Hamilton, J. P., from which it appeared that 
at a court of petty sessions held at Bundaberg on 
October 81, a complaint was made by Mr. J, 
M^Mahon, inspector under the Lirrmititf Art, 
against William Paterson, charging that liquor, to 
wit bottled porter, was kept for sale by the 
respondent, who was not licensed to sell the same, 
in a certain house situated in Bourbon Street, 
Bundaberg, and an order for the forfeiture of 
liquor found on the premises was refused. The 
evidence given at the hearing showed that the 
appellant searched the respondent's premises on 
October 24, and seized eight cases of porter, seven 
cases of ale, and four bottles of stout. The 
bottles bore Perkins & Co.'s label, and were found 
in the bulk store at the rear of the respondent's 
premises. The justices found as a fact that the 
liquor seized was kept by the respondent for the 
purpose of sale, and that he was not licensed to 
keep or sell the same. The grounds of the decision 
were that there was no evidence to show that the 
respondent kept the liquor for sale in any less 
quantity than two gallons ; that there was no 
endence to show that the liquor in question was 
liquor on which duty had been paid as defined by 
sections 6, 7, 12, and 18 of The Li4juor Art of 1886 ; 
that the liquor which was seized was shown by 
the evidence to bear the label of Perkins & Co., 
who were brewers in Brisbane, and it appeared 
from all the circumstances to be liquor which had 
been brewed in Queensland ; that there was no 
evidence to make it appear that the liquor seized 
was kept for the purpose of being illegally sold or 
disposed of in terms of section 111 of the Ltmm'w// 
Art ; and that the onus of proving that the liquor 
in question was kept for sale in any less quantity 
than two imperial gallons at the same time, or 
that it was liquor upon which duty had been paid, 
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or that it was kept for the purpose of being illegally 
sold or disposed of, rested on the appellant. The 
questions of law arising on the case were as 
follow: (1) Whether the onus of making it 
appear to the justices that the liquor was kept for 
the purpose of being illegally sold or disposed of 
as provided by section 111 of The Licensing Act of 
1885 rested on the appellant, or on the contrary, 
whether the onus of proving that the liquor was 
not kept for the purpose of being illegally sold or 
disposed of rested on the respondent ; (2) whether 
liquor (not being wine) upon which duty had not 
been paid, and which was kept for sale in any quan- 
tity not less than two gallons of one and the same 
description of liquor at one time by a person not 
licensed to keep or sell the same, was kept for 
illegal sale; (8) whether the said justices 
were right in deciding that there was evidence 
that the liquor in question was not duty paid, 
whereupon the opinion of the Supreme Court was 
asked upon the said questions of law, whether or 
not the said justices gave a correct decision 
as above stated ; or, if not, what should be done, 
or ordered by the said court, on the said premises. 

Byrnes, A.G., and Blair, for appellant. 

Powers for respondent. 

Orifftih, C.J. : The information in this case 
was laid under section 111 of the Licensing Act, 
which provides that upon an information being 
laid before a justice charging that liquor was being 
sold or kept for sale by some person not licensed 
to sell it or keep it for sale, a warrant may be 
granted to an inspector or a constable to seize the 
liquor. Then the matter is to be investigated by 
justices, and if it appears that the liquor was kept 
for the purpose of being illegally sold or disposed 
of, the justices may order it to be forfeited. It 
was contended for the appellant that the word 
" illegal " in the latter part of the section does not 
limit or qualify the meaning of the first part, and 
that the same goods that may be seized as falling 
within the words of the first part of the section 
may also be forfeited under the second part< 
There are, in some Acts, similar sections, of which 
that construction would perhaps be a reasonable 



one, but before coming to that ^fliSiision it is 
necessary to inquire whether it is unlawful in all 
cases for an unlicensed person to keep liquor for 
sale or to sell it. When that inquiry is made it 
appears that in 1885, when the Act was passed, it 
was lawful for a grower of wine, without holding 
a license, to keep his own wine for sale. He was 
a person within the first part of section 111. And 
if we inquire further we find that there was no 
law at that time prohibiting the sale of beer and 
porter in quantities of two gallons and upwards 
by any person, whether holding a license or not. 
I have a recollection of trying to find such a law, 
but unsuccessfully. I do not think that there is, 
then, any law prohibiting the sale of wine in 
quantities of more than two gallons. Probably 
there is no such law. So that the mere fact that 
wine was kept for sale or was sold by a person 
who held no license was not prima facie evidence 
that he had committed an offence against any law. 
The mere fact of selling liquor or keeping it for 
sale was therefore ambiguous, inasmuch as one 
man who has no license could lawfully keep some 
liquor for sale, but another could not do so. It ' 
seems to me to follow that the true meatiing of 
section 111 is that when the justices come to 
inquire into the circumstances under which the 
liquor seized was sold or kept, they are to inquire 
whether it was sold or kept for the purposes of 
sale under circumstances which were lawful or 
under circumstances which were unlawful. In 
the latter case it is to be forfeited, and in the 
former it is to be given back to the owner. .It was 
necessary in this case, therefore, to prove that the 
beer was kept for the purpose of being illegally 
sold. What law, then, is there now prohibiting 
the sale of Queensland made beer in quantities of 
two gallons and upwards? When the Act of 
1885 was passed there was no law prohibiting it. 
llie Liquor Act of 1886 prohibited the sale of two 
gallons and upwards of any liquor on which duty 
had been paid except by certain persons. At that 
time it happened that Queensland-made beer was 
an article on which dut^ had to be paid, so that it 
became unlawful to sell such beer, not because it 
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was Qaeemlaiid-inade beer, but because it was 
liquor on which duty had been paid. In 1888, 
however, tiie duty was taken off beer made in 
Qneenaland, and Queensland-made beer no longer 
remained a liquor on which duty had been paid, 
and the only prohibition against selling it in 
quantities of two gallons and upwards was gone. 
It is, therefore, no longer unlawful to sell Queens- 
land-made beer in quantities of two gallons and 
upwards. That is the law at present as far as I 
know. It follows in this case that the justices 
were quite right in coming to the conclusion that 
selling Queensland-made beer in quantities of two 
gallons and upwards was not illegal, and that the 
liquor was not on the premises of the defendant 
for the purposes of being illegally sold or disposed 
of, and in my opinion the decision should be 
affirmed with costs. 

Harding and Real, JJ., concurred. 

Solicitor for appellant : J, Howard GiU^ i rown 
SoUeitar. 

Solicitors for respondent : J. N. liobinson tH' i 'o. 



M'MAHON V. DBUSNAP. 



Lieennng Act of 1886 (49 Vic, No. 18 J, m. 112— 
Sale and delivery of liquor — Burden of proof. 

Liquor had been sold by grocers to a customer and was 
being delivered to tiie customer in a cart driven by 
defendant, who was their servant. No evidence was 
given for the defendant. 

The justices found as a fact that the liquor was being 
carried for the purpose of delivery and not for sale, 
and dismissed the complaint. 

Held that they were right, and that they were not bound to 
find that the liquor was being carried for the purposes 
of sale if, in their opinion, the evidence pointed to a 
different conclusion. 

Bfbcial case stated by way of appeal from a 
decision of magistrates at Bundaberg, dismissing 
a case against Deusnap for carrying about liquor 
for sale or delivery without a license. 

The respondent was a carter for a wine and 
and spirit merchant at Bundaberg, and was on the 
way to Fairymead when he was stopped by 
Inspector M'Mahon. Twelve bottles of ale were 
found in the cart, and a book in the possession of 



the carter showed that they had been sold. Pro- 
ceedings were taken against the carter, and the 
sunmions was dismissed. 

Byme9y A.G., and St. Ledger for appellant. 

Powen, for respondent, was not called upon. 

Griffith, G.J. : Section 112 of The Liceming 
Act provides for the seizure of liquor which is 
reasonably expected to be carried about for sale or 
delivery in contravention of the Act by any person 
not licensed to sell it. The section goes on to say 
that whenever any such liquors are carried from 
one place to another, the burden of pronng that 
they were not so carried for sale or delivery shall 
rest on the person carrying them. It was not 
necessary, therefore, for the prosecution to prove 
more than that the liquor was found being carried 
from one place to another by a person not licensed 
to sell it. In the present case the defendant was 
charged with carrying liquor from one place to 
another for sale. From the evidence it appeared 
that the actual sellers of the liquor carried on the 
business of grocers, and had apparently sold them 
to a customer, and the defendant was driving their 
cart for the purpose of delivering them. The 
justices found as a fact that the goods were being 
carried for delivery and not for sale. As I under- 
stand the point raised against their decision, it is 
that the justices were bound to find that the goods 
were being carried about for sale ; in other words, 
that no endence being given by the defendant, 
they were bound to find the facts as alleged in the 
complaint. I think they could find the truth. 
They might, perhaps, have found on the evidence 
for the prosecution, none being given for the 
defendant, that the goods were l)eing carried for 
the purpose of sale, but they were not bound to do 
so if the evidence pointed to a different conclusion. 
The Attorney-General contended that the delivery 
was part of the sale. I think that it was intended 
to make a distinction between sale and delivery. 
The point is extremely fine, and almost trinal. 
A conviction might have been obtained by an 
amendment of the complaint, but Mr. Powers said 
that the amendment was offered to the complainant 
and refused. I confess I cannot see why, unles 
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it was to raise a dry point of law, the importance of 
which does not occur to me at present. At any 
rate, the point failed, and the decision should be 
affirmed, with costs. 

Hardino and Real, JJ., concurred. 

Solicitor for appellant : J. Howard Gillj Crown 
Solicitor. 

Solicitors for respondent : J. N. Uobimon d- Co, 



IRVING V, OAOLIARDI (c.V parte GAOLIABDl). NO. 2. 

Cmtoms Act 1873 (37 Vic, No. Ij, s. 237— 
CosUi — Position of Crown Solicitor — Solicitors 
Act of 1891 (55 Vic., No. 22), s. 3. 

When oosto are awarded to an officer of the Grown they 
are to be taxed in the ordinary way, notwithstanding 
that the officer appeared by the Crown Solicitor, who 
receives a fixed yearly salary. 

AUomey OenercU v. ShUUbeer (4 Ex. 606) followed. 

Decision of Real, J., reversed. 

Appeal from a decision of Real, J., directing a 
review of taxation of the bill of costs of the Crown 
Solicitor, who had acted for the respondent Irving 
upon a motion for a quashing order in respect 
of a conviction for a breach of The Custom a Act 
(ante 165) on the ground that the Crown Solicitor 
was in receipt of a yearly salary. 

Byrnes, A.G., and Power for the appellant. 

Rutledge for the respondent. 

Griffith, C.J. : This is an appeal from a decision 
of his Honour Mr. Justice Real, referring back for 
review the bill of costs of the Crown Solicitor, 
acting as solicitor for Irving, who was the prose- 
cutor in a proceeding in the Court of Petty Sessions 
at Brisbane for a penalty and forfeiture for breaches 
of the Customs Acts. The Court of Petty 
Sessions made an order imposing a penalty and 
forfeiture, from which the defendant appealed to 
the Full Court by motion for a quashing order. 
The appeal was dismissed with costs, which were 
ordered to be paid by the appellant, the defendant 
in the court below, to the prosecutor Irving. By 
the 287th section of the Customs Act it is provided 
that in all suits or proceedings at the suit of the 
Crown for the recovery of any duty or penalty, or 
for the enforcement of any forfeiture, the parties 



shall be entitled to recover costs against each other 
in the same manner as if such suits or proceedings 
were conducted and had between subject and 
subject. I am of opinion that an appeal to this 
court, whether by way of motion for a quashing 
order or by special case, is part of the proceeding 
for the purpose of recovering penalties. I think, 
therefore, that section 237 applies to these costs. 
It was contended before the taxing master, and 
again before Mr. Justice Real, that as costs are 
given to the successful party by way of indemnity, 
the successful party ought not to be allowed to 
recover from the opposite party any greater sum 
than he himself is bound to pay to his own 
solicitor ; and that if by an arrangement between 
himself and his solicitor he need not pay him any 
costs, then he cannot recover any costs from the 
other party. There is no doubt that, as a general 
rule, costs are given by way of indemnity. For 
instance, it has been held that if, by reason of 
the operation of some statutory prohibition, the 
successful party is not liable to pay his own solicitor 
any costs, he cannot recover any costs from the 
opposite party. Whether, if a solicitor agreed to 
do the work for nothing, or for half costs, his client 
could recover any costs from the other party, or 
more than half costs, is an open question, which 
has apparently never yet been decided. Mr. Justice 
Real was of opinion that the appellant's contention 
was sound, and that Irving ought not to recover 
from the unsuccessful party any more costs than 
the Crown were bound to pay the Crown Sohcitor 
in respect of these proceedings, and that the 
amount must be ascertained in the best way 
practicable, by inquiry as to what was the total 
value of the work done by the Crown Solicitor for 
the Crown during the year or some longer period, 
and what was the total amount of all costs received 
by the Crown for the services of the CroTm Solicitor 
and his clerks for that period ; and that upon that 
basis an apportionment should be made showing 
how much of the total expenses of the Crown Solici- 
tor's department or office should be apportioned to 
these particular proceedings. In answer to that 
argument three cases have been cited to the Court. 
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The earliest in point of time is Attomey-Oeneral v. | 
Shillibeer (4 Ex. 606), which was a considered 
judgment of the Court of Exchequer pronounced 
in 1850. The question was as to the costs recover- 1 
able by the Crown in a revenue proceeding under a 
statute which provided that in such cases the Crown 
should recover '' full costs." The Court held that the 
fact that the solicitor for the Board of Inland fievenue 
received a fixed yearly salary did not affect the 
question, and that the costs were to be taxed in 
the ordinary manner. Mr. Rutledge relied on the 
circumstance that the statute in that case gave 
*' full costs." But the Court of Exchequer said 
that that expression only meant ordinary costs as 
between subjects, to be taxed on the usual scale. If 
that were the true interpretation, there was no 
difference between the statute in that case and the 
237th section of the Customs Act which we have 
before us. That case is not distinguishable from the 
present upon the facts. If, therefore, that rule 
governs the Court, Irving was entitled to full costs, 
to be taxed in the ordinary way as between subject 
and subject. That case was not cited to Mr. 
Justice Real. The next case in point of time is 
Raymond v. Lakeman (84 Beav., p. 684) in which 
the question was whether a railway company which 
employed a solicitor at a fixed annual salary was 
entitled, as against an unsuccessful litigant, to 
recover full costs of suit, or whether the court was 
bound to take notice that he was paid by a 
salary, and direct an apportionment. Sir John 
Bomilly, M.R., came to the same conclusion 
as that arrived at in the Attorney -General v. 
Shillibeer which, however, was apparently not cited 
to him. That c&se also was not cited to Mr. 
Justice Real. The third case is Galloway v. 
Corporation of London (L.R., 4 Equity, 90) in 
which Vice-Chancellor Wood, under precisely 
similar circumstances, came to the same conclusion 
as in the other two cases. It is singular that 
neither of those cases was cited to him. All 
these judges came independently to the same con- 
clusion upon similar facts, and I think we are bound 
by their decisions, unless the law has been since 
altered in some particular which governs the present 



case. I confess that I do not like the possibility 
of the Crown making a profit by recovering costs 
in litigation which may amount to more than 
would pay the expenses of the Crown Solicitor's 
Department, or so much of the expenses of that 
department as are attributable to litigation with 
unsuccessful parties ; but I do not see how we can 
escape from the authority of those three cases, 
unless there is some subsequent law to the contrary. 
Mr. Justice Real thought that the reasons for the 
judgment in (hdloway's case were no longer 
applicable. I doubt, however, whether after the 
lapse of so many years — nearly forty-five — since 
the first case was decided, we should be justified in 
inquiring into the soundness of the reasons — 
whether we ought not simply to follow the j udgments. 
For my own part I think that these three authorities 
are binding upon us, and I am disposed to think 
that Mr. Justice Real would have come to the same 
conclusion if he had seen them. Then the question 
arises, Has the law been altered since those decisions? 
We have now a law passed in 1891, called the 
Solicitors Act, That is a transcript of an Act 
passed in England in 1870, the object of which 
was to get rid of one of the principal rules govern- 
ing the relationship between solicitor and client, 
so as to allow the solicitor to make a bargain with 
his client that he should get more than the amount 
which would otherwise be allowed to him on 
taxation. That that was the object is pointed 
out in the case of Jennings v. Johnston (L.R., 
8 C.P., p. 425). Without such an agreement in 
writing, made in accordance with the statute, and 
which is liable to be reviewed by the Court, a 
solicitor cannot escape the obligation of having 
his bill taxed. It is singular that although that 
Act has been in force in England for twenty-four 
years, no case has been cited to show that the 
authority of the three cases I have referred to has 
ever been impeached ; nor is there anything in the 
text-books to show that the point has ever been 
raised. Since 1879 the Crown Solicitor in this 
colony has been an officer of the Government, 
I appointed by the Govemor-in-Council, and paid by 
! salary voted annually by Parliament, and the prac- 
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tice has always been, when costs are awarded to the 
Crown, to tax them in the ordinary manner. In 
the face of the previous authorities, and the 
long course of practice, we have to say 
whether any change has been made by the 
Solicitors Act of 1891. It was contended by the 
Grown that that Act did not bind the Crown. 
I hardly think that that question need be con- 
sidered. If the Crown makes an agreement in 
writing with a solicitor within the terms of that 
Act, I apprehend that the Crown would be bound 
by it. But in this case there is no agreement in 
writing. The Crown Solicitor receives a salary, 
but that covers only his personal services, and 
not the work of clerks, copyists, and other persons 
necessarily employed in transacting the business 
of his office. There is no agreement in writing, 
and the provisions of the Act deal only with cases 
in which there are agreements in writing. 
The case has therefore to be decided irrespective of 
that statute. We cannot escape from the 
authority of the cases. I think, therefore, that 
the costs in this case ought to be taxed on the 
ordinary principle as between subject and subject, 
without any regard to the fact that the Crown 
Solicitor receives an annual salary. The appeal 
will therefore be allowed, and the summons 
to review dismissed. 

Harding and Chubb, JJ. concurred. 

The Attorney-General did not ask for costs of the 
appeal. 

Solicitor for appellant : J. Howard Gill, Crown 
Solicitor. 

Solicitors for respondent : Thynne d Macartney. 



VICTOBIA INSURANCE CO. V. KINO. 

Jw« t 'vance — Damages — Subrogation — A ssignment of 
c1u)se in action — -Judicature Act (40 Vic, No. 
6), s. 6, sub. 6. 

The plaintiff company insured certain wool belonging to 
the Bank of Australasia from Townsville to London. 
The wool was damaged through punts, the property of 
the Government, negligently running into the lighter 
on which the wool was being carried. The company 
paid the bank, belieTing they were bound to do so, and 



the bank assigned to the plahitUTl' iw eaase and 
rights of action which it had against tiie GoTemnifliit 
in respect of the collision and damage to the wool 
Hddy that the bank's right of action was a ehm m adios 
within the meaning of subsection 6 of s. 5, of 7%« 
Judicature Act, and that the plaintiffs were entitled to 
sue in their own name. 

Action against the defendant, appointed under 
The Claims against tlie Government Act, for 
damages caused by the negligence of the servants 
of the Crown in a marine collision at Townsville. 
The plaintifiEis had insured certain wool belonging 
to the Bank of Australasia. The bank made a 
claim on the company, who paid it. It was 
doubtful whether the loss was within the risk 
insured against. The bank executed a deed of 
assignment, assigning to the plaintiffs all their 
rights of action against the Government in 
respect of the collision and damage to the wool. 
The company claimed to be subrogated to all the 
rights of the bank, and to be entitled to sue in 
their own name. Coopeb, J., gave judgment for 
the plaintiffs, and the defendant appealed. 

Lilley and Shand for the plaintiff. 

Byrnes, A.G,, and Mansfield for the defendant. 

Griffith, C. J. : The plaintiGEB, the Victoria 
Insurance Company, put their claim in two ways. 
They insured certain bales of wool, the property 
of the Bank of Australasia, from Townsrille to 
London. The risk was to begin from the loading 
on board the ship which was going to London. 
The policy also included risks by fire or flood from 
the sheep's back until waterborne at Townsville. 
After the wool was insured, some of it was 
destroyed in consequence of steamers belonging to 
the Government coming into collision with the 
lighter in which it was in transit to the ship. The 
Bank appear to have made a claim on the plain- 
tiffs for the value of the injured wool, and the 
plaintiffs paid the claim, honestly believing that 
they were liable to do so. The first of the two 
alternative ways in which the plaintiffs put their 
claim is this: — ^Having been the insurers of the wool 
they say they are entitled to be subrogated to all 
the rights of the owners, amongst which they 
claim the right to bring an actioii against the 
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Goyemmeni Uxt ihe negligence of their aervants 
leading to the injury to the property. They far- 
ther say they are entitled to maintain that action 
in their own name. The words of the policy 
were that the risk was to begin from the loading 
of the goods on board ship. The wool when in- 
jnred was not on board ship, but on the lighter, 
and according to the ordinary construction of 
the words the risk had not commenced. If, how- 
ever, the words in the policy, " risk by fire and 
flood until waterborne at Townsville," mean, as 
is contended, until the wool was loaded on board 
the ship, still the loss was found by the jury to 
have been caused by collision, and not through 
fire or flood. Apparently, therefore, the bank 
could not have claimed upon the policy if the facts 
were as found by the jury. But whether the 
bank were or were not legally entitled to recover 
the insurance money from the plaintiffs, the 
plaintiflTa paid it. And, assuming that they were 
bound to pay the insurance money, and conse- 
quently entitled to be subrogated to the rights of 
the Bank, they daim to be entitled to sue in their 
own name irrespective of any assignment of the 
oanae of action. That they are not entitled to 
sue in their own name is, I think, conclusively 
established by the case of Simp$on v. Thomson (8 
App. Cases, p. 279), a case which turned upon the 
absolnte obligation of an insurer seeking to 
ejdoxee rights to which he was entitled by subro- 
gation to sue in the name of the person insured. 
Li that case there had been a collision ; but the 
owner of the property insured was also the owner 
of thei ship by which the injury had been done. 
It was held that as he could not sue himself, and 
as ihe action must be brought in his name, the 
insurers could not sue or assert any claim against 
him under the right of subrogation. On both 
these grounds, therefore, if the plaintiffs' case 
rests on the right of an insurer to bring an action 
in his own name, it fails. But some three years 
after the collision the plaintifii3 took an assign- 
ment from the Bank of Australasia of their 
causes of action arising from the collision, and it 
is olaimed by the plaintifiis that under subsection 



6 of section 6 of The Judkaiure Act they are 
entitled as assignees of a '< legal chose in action" 
to maintain the action in their own name. It 
becomes necessary, therefore, if the first basis of 
the pbuntiffi' claim fails, to consider the construc- 
tion of that section. The term " legal chose in 
action " used in the section is, I think, large 
enough to include all kinds of actions, including 
actions for damages, whether for personal injury, 
injury to property, or any other course. Yet it 
seems manifest that it was not intended by the 
Act to allow a claim for damages, say, for defam- 
ation or breach of promise of marriage, to be 
assigned to a stranger, I think that the true 
construction is this : The Judicature Act, as has 
been often said, is a procedure Act, and does not 
alter substantive rights or substantive law. It 
does not alter the law as to assignment of *' choses 
in action" so far as regards the lawfulness of such 
an assignment, but it removes all formal difficul- 
ties which formerly stood in the way of the 
assignee, preventing him from asserting his sub- 
stantive rights by action in his own name. An 
assignment of a '< chose in action," which was 
formerly not obnoxious to any rule of public 
policy, but which was ineffectual or not completely 
effectual, by reason of the technical rule of court 
of common law which would not allow an assignee 
of a " chose in action " to sue in his own name, 
or by reason of the want of jurisdiction of the 
Court of Equity over the subject matter of the 
assign jient, is now made completely effectual by 
the removal of all formal obstacles. But I do 
not think that an assignment which was before 
unlawful, as distinguished from being merely in- 
effectual or not completely effectual, is made law- 
ful or effectual by the Act. In my opinion the 
rule of common law which forbade trafficking in 
lawsuits is not abrogated. It is true that excep- 
tions have been engrafted upon that rule by the 
insolvency laws and the Companies Act. But these 
are necessary exceptions, having regard to the 
objects of those Acts. Apart from statutory 
exception, I think that the law as declared in the 
cases of Prosser v. Edmunds (1 Y. & C, 481), 
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Dickiman v. Burrell (L.R., 1 Eq.), 837, Ilill v. 
Boifle (L.R., 4 Eq., 260), and many older cases, 
is still the law of the land. I think, therefore, 
that the test to be applied for determining the 
validity of an assignment of a " chose in action," 
which in form is in accordance with the provi- 
sions of section 5, subsection 6, of the Judicature 
Act, is whether the subject matter or the assign- 
ment and the circumstances under which it is 
made are such that before the Act a court of law 
or equity would have considered the assignment a 
lawful one, and would have given in respect of it 
such relief as, according to the practice of the 
court, was appropriate. For instance, in a Court 
of Equity the assignee, if he received the debt or 
damages, the subject of the assignment, might h? 
declared a trustee of them for the assignee. Or 
the assignee might be compelled to allow the use 
of his name as plaintiff in an action, or might 
bs controlled in the conduct of an action brought 
by himself, so as to avoid prejudice to the rights 
of the assignee. (See Commercial Vnuni Assur- 
anve Company v. Lister, L.R. 9 Ch., 488). In a 
onrt of common law, conflicting claims to the 
debt or damages awarded might be determined 
(Cohen V. Mitchell, 25 Q., B.D., 262), or an action 
might be brought for breach of a covenant con- 
tained in the assignment. But, if neither court 
would have treated the assignment as a lawful 
agreement, I think that it still remains ineffec- 
tual, not because it is not in form an assignment 
of a '< legal chose in action," but because it is an 
attempt to assign that which the law does not 
allow to be assigned. It is no doubt a weighty 
argument against this construction that no in- 
stance is to be found in the English reports of an 
attempt to assign a ** chose in action " in respect 
of damages unless the case of Cohen v. Mitchell, 
where the point was not raised, is to be considered 
one. But on the whole I think the construction 
1 have indicated must prevail. Applying this 
rule, what were the subject matter and the cir- 
cumstances of the assignment in this case ? The 
circumstances of the assignment were these: 
The plaintiffs had paid some iS900 to the Bank of 



Australasia, believing that they were bound to pay 
it, or at all events that they were justified in doing 
so. If they had been legally bound they would 
have been entitled to maintain an action in the 
name of the Bank of Australasia, but not in their 
own name, and the result of that action would 
have been that they would have recovered exactly 
what the Bank of Australasia would have been 
entitled to recover. The difficulty in their way 
would therefore have been merely formal. It is 
true that on the view I take of the construction 
of the policy they had not that right, but in order 
to determine the validity of the assignment the 
court must consider whether it was a case of mere 
trafficking in lawsuits, or a transaction which a 
court of law or equity would have considered free 
from anything " savouring," as it was said, " of 
champerty.'* I think, I say, that we ought to 
consider all the circumstances of the case. And, 
just as I have no doubt that an assignment of the 
cause of action to insurers who are entitled to be 
subrogated to the rights of the assured would be 
a perfectly valid assignment within the meaning 
of the section of the Judicature Act, so I think the 
same rule must be applied, when, though they are 
not strictly speaking entitled to be subrogated, 
both parties honestly believe that they are so 
entitled. I think that in such a case the objection 
on the score of public policy fails, and that this 
assignment was therefore one that could not be 
held unlawful either before or since the passing of 
the Judicature Act. With respect to the damages, 
it appears that two bases were submitted to the 
jury — one the agreed value of the goods according 
to the policy, and the other the value of the goods 
in the market. I think the agreed value between 
the insurers and the owners was absolutely 
inmiaterial as against the detendant. That basis 
failing, the market value, which was the only other 
suggested, must be adopted, and on that basis the 
damages were excessive by £169 12s. 7d. In my 
opinion the only order on this appeal should be 
that the damages be reduced by £159 128. 7d. 
With respect to the costs, under all the circum- 
stances of the case I think there should be no costs 



1895. 



THE qrEENSLAND LAW JOURNAL. 



205 



of the appeal. I 

Habding, J. : The Goverauient's punts, through | 
negligence on the part of their servants, came into ' 
collision with and fouled the lighter " Telephone," 
which was properly moored and laden with wool, 
the property of the Bank of Australasia, Limited, 
and thereby damaged some and destroyed other 
part of such wool. 

The bank subsequently assigned to the plaintiffs | 
the causes and rights of action in respect of the 
collision, and the loss and damage occasioned 
thereby to the wool, which it had against the 
Government of Queensland. 

Under these circumstances the plaintiffs have in 
this action and in their own name sued the 
defendant (the nominal defendant appointed by 
the Government) for such damage, and have 
received judgment therefor. 

The defendant now moves to set aside such 
judgment on the ground that the assignment being 
merely of a right to recover, is illegal, and confers 
on the plaintiffs no right of action in their own 
name against the defendant. The JiuUvatuve Act, 
s. 5 (6) allows the assignment of '* a legal chose 
in action,'* and thereby transfers to the assignee 
the legal right to the chose in action and all legal 
and other remedies for the same, which necessarily 
include the right to sue in the name of the 
assignee. 

The question for decision therefore is, Is this 
right to recover assigned to the plaintiffs a *' chose 
in action" within the meaning of that section ? 
If it is, the judgment must so far be sustained. 
By section 5 (6) the chose in action is the 
assignee's as though it had been his from the 
beginning — he consequently can sue for it in his 
own name. 

That the right to recover is a chose in action 
there is no doubt. Again, there are two classes 
of choses in action : (1) Those which are trans- 
missible by operation of law, and (2) those which 
die with the party, which may be shortly described 
as personal torts. The present case falls within the 
first class ; the second may consequently be dis- 
charged from further consideration. 



By 4 Ed. Ill, c. 1, the same action was given 
to the executor for any injury done to the personal 
estate of the deceased in his lifetime, whereby it 
became less beneficial to the executor, as the 
deceased himself might have brought in his 
lifetime, an enactment which includes all '' choses 
in action not being personal torts. It is clear, there- 
fore, that the right to recover assigned to the 
plaintiffs was transmissible by operation of law. 
The right to recover in this case is not in respect 
of a personal tort, but as it is a '< chose in action*' 
it must therefore belong to the first class, and be 
such that it is transmissible by operation of law. 
ethoses in action belonging to this class have 
always been assignable. As an example take the 
dicta of Bosanquet, J., and Park, J., in Stanley v. 
Joncsi (7 Bing. 869, at p. 875), to the effect that 
*^ a claim for damages on running down a ship 
might be assigned " — as nearly as possible the 
case in question. This proposition that choses in 
action which transmit by operation of law are 
assignable has been the subject of actual discussion 
in many cases in the United States (see the cases 
collected in 1 U.S.D., Ist Series, p. 771), and many 
particular instances are afforded in the cases cited 
in the argument. The right to recover sued on in 
the present action is therefore a *' legal chose in 
action " within the meaning of The JiuUmtiire Acty 
s. 5 (6) and on this ground the motion must be 
refused. 

As to the damages, they must be reduced by the 
difference between the market value (£864 9s. lOd) 
and the insured value (the amount included in the 
judgment), which amounts to JB159 12s. 7d., or 
the action must be sent back for re-assessment of 
damages. The defendant having failed on the 
principal ground, there should be no costs on 
either side. 

Chubb and Real, J.J., concurred with the 
judgment of Gbiffith, O.J. 

Solicitors for plaintiff : MacdonaUl-Puterson 
and Hawthorne, 

Solicitor for defendant : /. Howard Gill^ Crown 
Solicitor. 
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WHITE t*. BU8SELL. 

Practice — Specially indorsed writ — 0, XI V, r. la — 
Interest. 

A special indorsement claiming interest most show that 

the interest is payable either by law or by a contract 

between the parties on the som in respect of which it 

is claimed. 

A claim on a qvarUum meruU may be made the subject 

of a special indorsement. 
A writ of summons was indorsed with a claim for £55 lOs. 
for board and lodging and money lent, and for £45 10s. 
on a promissory note, and £16 2s. 6d. interest thereon 
from the date of writ till judgment. There was also a 
claim for interest at 8 per cent, on *' £45 10s., part of 
the above sum," until judgment. 
Held, overruling the decision of Chubb, J., that the indorse- 
ment was sufficient. 
Appeal from an order of Chubb, J., dismissing 
a summons for final judgment on the ground that 
the writ was not specially indorsed within 0. III| 
r. 6, inasmuch as it did not appear on what 
specific part of the deht interest was claimed. 

Obiffith, G.J. : It is settled that a special 
indorsement claiming interest must show that 
interest is payable either by law or by a contract 
between the parties on the sum in respect of which 
it is claimed. In this case the indorsement on 
the writ shows that interest was payable by law on 
£i5 IDs., part of the claim. It then goes on 
to say that the plaintiff claims interest at a proper 
rate on that precise sum. That is, he claims 
interest on the precise sum on which he is 
entitled by law to claim it. It is objected that 
the identity of the sum on which interest is 
payable with the sum on which it is claimed does 
not appear. I think that it sufficiently appears 
that the plaintiff is entitled by law to interest on 
the sum on which he claims it. I think therefore 
that the indorsement is good. It was then 
objected that a writ cannot be specially indorsed 
on a quantum meruit. I do not think that there 
is anything in that objection. 

(The Court then heard the case on its merits, 
and made an order giving leave to defend. The 
costs of the appeal were made plaintiff's costs in 
the action.) 

Solicitor for plaintiff : Bunton, agent for Jarvis 
and Turner, 



Solicitor for defendant : 
Marsland and Marsland. 



HeUicar, agent for 



CIVIL COUET. 



HARDnro, J. 



18th December, 1894. 



MUNICIPALITY OF GLADSTONE t'. O NEILL. 

Valuation and Rating Act of 1890 (54 Ftc., Ao. 
24)^ ss. Sy 47, 48 — Local Goremtnent Act of 
1878 (42 Vic, No. 8), ss. 199-208— Rates^ 
Liability of infant. 

An infant, who becomes the registered proprietor of land, 
is liable for all rates levied on such land, including 
rates due at the time of the purchase. 

Special Case. 

The Municipality of Gladstone sued the defen- 
dant for arrears of rates. The defendant, who was 
an infant, had been the registered proprietor of 
the land, on which the rates were charged, since 
80th November, 1890. The previous proprietor 
had never paid any rates. The questions for 
decisions were whether the defendant was liable 
to pay any rates, and, if so, whether the liability 
extended to the whole of the rates due, or only to 
the rates due since the purchase. 

Feez for plaintiff. 

MacDonneU for defendant. 

Habdino, J. : This is a special case which raises 
a question of law under the following circumstances: 
Fraser and Co. were the registered proprietors of 
certain pieces of land, situated within the munici- 
pality of Gladstone. In the year 1890 they 
transferred this land to the defendant, never 
having paid any rates. No one has ever been in 
actual occupation of this land. Bates have been 
levied by the municipality from the year 1865 up 
to December 81, 1898, but have never been paid. 
The defendant is at the present moment an infant 
under the age of 21. The question for decision 
is whether all those rates are recoverable, and 
whether they are recoverable against this particular 
defendant, an infant, by an action in this court. 
The question asked in this case is whether the 
defendant is liable to pay to the {daintiff the whole 
of the rates. Now, in the case of the Mmkijml 
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Council of Eockhamptan v. Bmneit (1 Q.L.J. 25) 
I decided on The Local Goremment Act of 1878 
that that section is retrospective, and that it 
rendered rates iirhich before the passing of the 
Act were a charge upon property recoverable 
against the owner of such property, with interest 
thereon. That carries this case up to the period 
of the passing of The Local Govemtnent Act of 
1878, At that time Fraser and Co. were liable 
for these rates. Then after that The Local 
Goverwntnt Act of 1878 was repealed by another 
Act, which made certain provisions for the making 
of rates from that time, and it continued in 
operation until the passing of Tlte Valuation and 
Bating Act in 1890. The effect of sections 199 to 
208 of 7%« Local Goremnient Act of 1878 was that 
although the rates might not be recoverable after 
a certain lapse of time, under certain circumstances, 
against the owner or occupier, yet they still con- 
tinued a charge upon the land. Then, in 1890 
The Valuation and Rating Act was passed, which 
by paragraph 8, section 6, indicates that all rates 
which having accrued due in any existing district, 
are at the passing of the Act due, leviable, and 
payable, shall be and continue to be so due and 
leviable, and may be paid, received, levied and 
recovered by the local authorities under the 
provisions of the Act. Now at that time the rates 
were due and leviable, and section 47 enables them 
to be recovered by action in this court. That 
action has been brought, and by sections 5 and 48 it 
would seem that the rates levied in the interval 
between the Local Government Act of 1878 and the 
Valuaiiim and Bating Act of 1890 are revived as 
against the owner or occupier, so that if the 
defendant is liable at all, he is liable for the whole 
of the rates sued for. He answers that he is an 
in&nt, and with respect to that considerable 
argoment has been had before me. The case 
is not devoid of authority. It seems that an infant 
who has the benefit of land to which a duty is 
attached must perform that duty. So long ago as 
the time when Coke wrote his " Second Institute," 
he laid it down (p. 708 section 5) that an infant 
that has his house or land, by descent or purchase. 



is liable to this public charge, and so is the husband 
of dkfemfne covert^ to public charge of rates. In 
Bacon's Abridgement (vol. 4. p. 849), it is also laid 
down that if an infant be a tenant by courtesy, or 
a lessee for life, or for a certain number of years, 
of lands, and repairs are necessary, the infant is 
obliged to repair in the same manner as if he were 
of full age. In the King v. SuUon (8 A. and E., 
579-611), Lord Justice Denman quoted Lord 
Coke's dictum that an infant was liable if he have 
the use of the land by descent or purchase, and in 
the last edition of Simpson (p. 81) writing on the 
rents and other services to which an infant is 
liable, the same view is taken. The last case which 
I think it necessary to mention, is that of the 
lArndon and N,W, Railway Company v. M^Michael 
(20 L.J. Ex. 97) where it was held that an infant, 
being a shareholder in a railway company, is liable 
for an action for calls until he waives or repudiates 
the ownership of the shares. Therefore, to such 
an action, the simple plea of infancy was held to 
be bad. It was also held in that case that the 
plea that an infant had never ratified the purchase, 
and that the shares were wholly useless to him, * 
did not free him from the obligation to pay calls. 
Now, in this case, the infant has not disclaimed 
the purchase, although that disclaimer could be 
rovoked when he came of full age. If he had 
disclaimed, possibly the case I have cited might be 
an authority that the remedy of the plaintiff should ^ 
be suspended until the defendant came of age, 
when he might or might not recall his disclaimer. 
That seems to be very much what is meant in the 
case of Evelyn v. Chichester (3 Burr, 1717), were it 
was held an action for fees upon an infant copy- 
holder would lie when he came of age. It does 
not decide that it does not lie before or after. If 
it did lie before it would or would not be suspended 
by the disclaimer before. On all those cases which 
are the English authorities upon the question I 
have arrived at the conclusion that the defendant 
is liable. There is a case of Crick v. Murray (8 
N.S.W., r. 20), decided by the Supreme Court of 
New South Wales, a court for which we have the 
highest respect. There the plaintiff sued the 
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defendant, an infant, under the Fencing Act {9 Geo, 
IV,, No. 12), for a portion of the cost of a 
dividing fence between the plaintifiTs land and a 
conditional purchase made by the defendant 
before the passing of the Lands Act Amendment 
Act, 1875, It was held that with respect to the 
erection of a fence, sums of money which should 
have or might be expended or laid out under the 
provisions of the Act should be recoverable as for 
money laid out for the benefit of the owner or 
owners of such land, merely giving the private 
right to a certain person if he did a certain thing 
to recover money as money laid out for the benefit 
of the owner of the land. There was nothing in 
the nature of a public duty in that matter, or with 
respect to the onus of the land to the performance 
of the public duty — that is to say, the duty of 
paying rates for the maintenance of that part of 
the country in which the lands are situated, so I 
think that case is entirely distinguishable from the 
English cases citedj and without saying it is rightly 
decided or not, all I have to say is, that in my 
opinion, it is not an authority to over-ride the 
authorities which I have cited. Upon the whole, 
I think that plaintiffs are entitled to recover, and 
the questions submitted must be answered so that 
the plaintiffs will have judgment for the full 
amount claimed. The order will be judgment for 
the plaintiffs, and let the plaintiffs have the costs 
of the summons for final judgment as the costs 
in the action. 

Solicitors for plaintiff : Winter d McXab, 
Solicitors for defendant : Chambers, Bntce d 
McXab. 

LN CIIAMBEllS. 
Griffith, C.J. 2nd February,* 1895. 

Re WATSON, A LIQUIDATING DEBTOR. 

Insolvency Act of 1874 (88 Vic, Xo. 6), s. 202, 

s\d)sec, 12, r, 200 ; s. 145, r. 194 — Adjtulication 

after petition under s, 202 for liquidation by 

arran{jement. 

Section 145 of Th^, Irwolvtncy Act of 1874 does not apply 

to liquidation by arrangement. A distraint under Tht 

DisirtHS, Replevin and EyMnnnt Act oj 1807 is not a 

" legal procedd " under r. 194. s 



Application on behalf of debtor, after presentation 
of petition for liquidation by arrangement, for 
adjudication in order to protect his assets for the 
benefit of his creditors. 

(/. X. Robinson, on behalf of the debtor, read an 
affidavit setting out that after the presentation of 
the petition for liquidation by arrangement, but 
before the 'first meeting under the petition, the 
debtor's landlord put in a distraint for rent, and 
that the sale of debtor's goods under the distraint 
would injure the other creditors. He submitted 
that as sec. 145 of The Insolvency Act, which 
prevents a landlord from distraining after adjudi- 
cation, does not apply to liquidation by arrange- 
ment, and as a distraint under The Distret^y 
Replevin and Kjectment Act is not a legal process 
under r. 194 of Tlie Insolvency Act (he cited Be G. 
H, M. Addison, Real, J., 11th November, 1891, 
unreported), that the adjudication asked by the 
debtor was the only means of protecting the 
interests of the other creditors. 

Griffith, C.J. : I am of opinion that sec. 145 
does not apply to proceedings for liquidation. 1 
agree with Beal, J., that distress is not a legal 
process within the meaning of r. 194. I make 
the order of adjudication, but stay proceedings 
under it until after the first meeting in the 
liquidation. 

Solicitors for debtor : J. X, Robinson d Co. 



Griffith, C.J. 



6th February, 1895, 



bank of AUSTRALASIA r. HENRIETTA LEVY. 

Evidence required of sqmrate property of married 
woman on summons under 0, XIV. 

The giving of a guarantee by a married woman for ber 
husband's account at a bank is evidence of a repre- 
sentation to the bank by her of her having separate 
estate, and is therefore as against her prim/a fade 
evidence of her having such estate. 

Application for final judgment in an action 
against a married woman on a guarantee given by 
her to secure an overdraft to her husband. 

Shand, for plaintiffs, applied for final judgment 
and read an affidavit in support of his application. 
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Ltepcr, for the defeudtiut, submitted that tlie 
affidavit was defective in that (1) it contained 
no evidence of defendant's separate estate ; (2) 
there was no evidence of the indebtedness of the 
principal debtor ; and (3) tliat tlie ^'uanintee was 
not annexed to the affidavit in supjK)rt, and asked 
that the summons might be dismissed. He cited 
Annual Practice (1894) p. 820, and Mihs v. 
FitzifeniN (4 Q.L.J., 157). 

(iRiTFiTH, C.J., overruled the second and third 
objections. 

Slutmi submitted that the defendant was sued 
as a married woman having separate estate, and 
that the indorsement referred to her as the 
"within-mentioned defendant," and that there 
was therefore sufficient evidence of separate estate, 
and cited Mfuf v. Chidief/ (1894, 1 Q.H. 451). 

Grutith, C.J. : The writ describes the defendant 
as a married woman having separate estate. The 
indorsement refers to the "within-named de- 
fendant.' * I am of opinion that the mere fact that a 
married woman gives a guarantee to a bank for 
her husband's account is evidence of a represent- 
ation by her to the bank that she has separate estate. 
I think, therefore, that the indorsement on tlie 
writ considered as a pleading is sufficient, and 
that there is prinui facie evidence as against her j 
of the existence of separate estate. 

Judgment as in Scott \\ Morlnj (20 Q.B.D., 120), 
with costs. 

Solicitors for plaintiffs : Hart, FUnwr d- Drunj, 

Solicitor for defendant : U, J, Letjrr, 



FEBRUARY SITONGS OF THE PULL (oniT. 

REOINA r. CONNELI.. 

Cn'minal law — ^Embezzlement — JnvoriKnation of 
company — 57 Vic, No. 1, 

The Court will take judicial notice of the existence of an 
incorporated company mentioned as such in a statute. 

On a charge of embezzlement from such a company it is 
unnecessary to prove its incorporation. 

Cbown case, reserved by Noel, D.C.J. 

The prisoner was charged at Croydon with 

embezzling the funds of the Queensland National 



Bank, Limited. No evidence was given of the 
incori)oration of the bank. The learned judge 
refused to direct on that account that there was 
no proof that the prisoner was employed by the 
Queenshmd National Bank, Limited, and that 
there was no proof of the existence of such an 
institution. 

The prisoner was convicted, but the points were 
reserved for the Full Court. 

l*nivvt\ for the Crown, cited lleiiiua v. Lamit4m 
(2 Q.B.I)., 296). 

J tail for prisoner. 

As there was some dou])t whether the word 
limited was contained in the information describing 
the bank, the case was referred for amendment. 

(rRiFFiTH, C.J. : By the case as now amended 
it appears that the prisoner was indicted for 
embezzlement as a servant of the Queensland 
National Bank, Limited. The evidence showed 
that he was in the employ of the Queensland 
National Bank, Limited, as teller. The point 
taken by the prisoner's advocate was that there 
was no evidence that tlje Queensland National 
Bank, Limited, was a duly incorporated joint 
stock company. What conclusion might be come 
to apart from the statute 57 Vic, No. 1, it is not 
necessary to say. That statute recognised the 
institution called the Queensland National Bank, 
Limited, as a duly incorporated joint stock 
company carrying on business in Queensland. 
Tliat is an Act of which the court is bound to take 
notice. It appears to me that the statute com- 
pletely answers the objection, and the conviction 
must b? affirmed. 

Harding, J. : To supi>ort a charge of embezzle- 
ment it is necessary to prove the ownership of the 
property embezzled. Now the owner of property 
is either an actual or an artificial person having 
power to deal with it — actual such as a human 
bi'ing, artificial such as an entity constituted and 
enabled by law to deal wuth it. In no other w^ay 
can property form the subject of ownership. A 
dumb animal cannot, nor can an inanimate thing 
own property. A number of persons cannot nor 
can a single person not incorporated or so enabled 
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by Act of Parliament own property by a name. 
It belongs to them or him jointly and severally 
as the ease may be. If a man transfers his 
property to an inanimate thing, it does not pass 
to that thing. In the present case it was not at 
first' stated that the Queensland National Bank 
was a company incorporated or otherwise able or 
entitled to hold property by the name of the 
Queensland National Bank. As the case was loft 
it might have been simply a trade name or an 
indi\idual or a number of persons unincorporated. 
Consequently, the ownership of the property would 
not have been found, and the prisoner would have 
been wrongfully convicted, there being no evidence 
that such an institution existed in law. As the 
case has come back it appears from the information 
that the prisoner was charged as the employ^ of 
the Queensland National Bank, Lunited, and that 
it was the property of that bank and not of a 
company called the Queensland National Bank he 
was charged with embezzling. The Judge's notes 
of the case show that there was evidence of those 
facts, and of the bank as carrying on business. 
The production of the certificate of incorporation 
is not necessary when it is found that the company 
has carried on business as such. The court takes 
judicial knowledge of the existence of the Queens- 
land National Bank, Limited, as an incorporated 
company, the company being recognised by statute 
as such. The company being in existence and the 
prisoner engaged as an employe of that company, 
there was consequently evidence to go to the jury 
that the company in respect of whose money he 
was charged with hanng embezzled was the same 
company as that mentioned in the Act of Parlia- 
ment 57 Vic, No. 1. 

Beal, J., concurred. 

Conviction affirmed. 

Solicitor for prisoner : F, /. Lyom. 



PHILLIPS v. DOWZEB. 



Impounduiff Act of 1868 (27 Vk., No. 22), «. 40, 
52 — hauifujea JurisdivtUm — Title to l/ind. 

On a complaint under r. 40 of The Impounding Act o/lSOS, 
for illegally imponuding cattle, the justices have juriv 
diction to inquire whether the defendant was in 
occupation of the laud on which the cattle were alleged 
to be trespassing, and to decide such incidental questions 
of title as are necessary for the determination of that 
question. 

Order nisi calling; upon Ileibort Phillips, G. L. 

Lukin, P.M., and G. Stuckey, M. Stevens, and 

I J. Forbes, justices of the peace, to shew cause wby 

i a conviction or order made on 6th December, 

' against James Dowzer, at the Tiaro Police Court, 

under sec. 40 of The Impoundi$ui An of 1863, for 

having illegally imix)unded certain cattle belonging,' 

to Phillips, should not be quashed, on the grounds 

— (1) That the Police Magistrate and justices had 

no jurisdiction to make the order, as a questionof 

title to land was involved ; (2) that on the admitted 

j facts the agreement for lease under which com- 

' plainant held the land from which the cattle were 

, impounded had become liable to be avoided, and 

that the defendant had actually entered and 

avoided it, and was in actual possession of the 

demised premises at the time of the alleged illegal 

impounding. 

The complainant was the lessee under an 
agreement with Dowzer of certain land, which it 
was alleged he undertook to utilise as a dair}' 
farm. Dowzer baing dissatisfied with the manner 
ia which he was dealing with the property, served 
him with a notice that he intended to retake 
possession. About two months after notifying 
that intention he sent an agent to take possession. 
The agent found no one in the house, and pro- 
ceeded to occupy it. The complainant returned 
while he was there, and ordered him to leave, and 
he did so. Dowzer considering that he had 
retaken possession of the land by the course of 
action which he had adopted, had certain of the 
' complainant's cattle impounded as trespassing on 
I his property. The complainant, denying that his 
landlord had retaken possession, sued him in the 
\ Tiaro Police Court for having illegally impounded 
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his cattle. Dowzer then tendered a Crown g^rant 
of the land in his favour as proof of his ownership 
of the land, and claimed that as a question of title 
to land was involved the magistrates had no 
jurisdiction to hear the case. The objection was 
overruled, and the bench gave jud<»ment in favour 
of the complainant. 

Slunuf, for the respondent, submitted tho appeal 
ought to have been to the District Court (sec. 52) . 
The objection was overruled. 

Pmrei^, for the appellant, submitted that by tlie 
re-entry possession revested in the landlord, and 
that he had the right to impound cuttle straying 
upon the land. (C.A. V.). 

Griffith, C.J. : This was an order imi for a 
quashing order to quash an order by which the 
dafendant Dowzer, the present appellant, was 
ordered under sec. 40 of The Imponndhuj Act to 
pay to the owner of certain cattle compensation, 
on the ground that he had wrongfully impounded 
them, and also to make certain other payments, 
and refund the impounding fees. The order made 
by the justices was impeached on two grounds — 

(1) That a question of title arose, and the juris- 
diction of the justices was therefore ousted ; and 

(2) that upon the admitted facts as they appeared 
before the justices, the defendant, who impounded 
the cattle, was entitled to possession of the land 
from which the cattle were impounded. The first 
ground assumed that the jurisdiction of the justices 
to entertain a complaint under sec. 40 was ousted 
when a question of title to land arose. This court 
expressed the opinion in the case of Goulil v, 
M'Xaini (6 Q.L.J., 171) that T/i^ ImpoumUmi Act 
was intended to be a code of impounding law. 
The question then under consideration arose under 
Bee. 36, and the court held that proceedings for a 
penalty for unlawful impounding might be taken 
under that section against any person who 
impounded cattle under circumstances under 
which he was not justified in impounding them 
under that Act. A bond fide claim of right would, 
no doubt, be a defence under that section, which 
was a penal section. The present proceedings 
were taken under sec. 40. The right to impound 



is declared by sec. 86, which provides that ** any 
proprietor upon whose land any animals are found 
trespassing, may drive the same to the nearest 
public pound." The only person who can impound 
is a proprietor, and a proprietor is defined to be 
** any holder or occupier of land under whatever 
tenure, or any superintendent, overseer, or other 
duly authorised person acting for and on behalf 
of any such holder or occupier." So that the first 
ingredient is, as indeed at common law, that a 
person who seeks to impound must be the occupier 
of the land. Of course there might be a con- 
structive occupation if there was no actual 
possession, and then the constructive occupation 
would follow the title. Another essential condition 
is that the animals must be found trespassing. 
That is the summary- remedy which the law allows 
to the occupier of land by way of redress for 
trespass. But the statute also allows an appeal 
from that summary remedy to justices. That 
is conferred by sees. 39 and 40. Sec. 47 must be 
read for the purpose of construing sec. 40. It 
provides that every person who rescues any 
animals lawfully impounded shall be liable to a 
penalty. I am of opinion that the word ** law- 
fully," used in sec. 47, conveys the same idea aa 
the expression ** legality of the impounding " in 
sec. 40, and means the converse of what is meant 
by the words "if it appears that the impounding 
was illegal,*' in that section. And I think that 
the justices having this jurisdiction given to them 
to inquire whether the impounding is legal or 
illegal, necessarily have authority to make any 
inquiry that may arise incidentally and which it is 
necessary to answer before they can come to a 
correct conclusion. In the case of rescue there is 
no doubt on the authorities that the justices must 
inquire into the lawfulness of the impounding, 
even although incidentally it may involve a 
question of title. In all cases of alleged illegal 
impounding the title to land must be involved to 
the extent of inquiry whether the person who 
impounded was in possession of the land. That 
was ordinarily, however, a question of fact. 
Another question necessarily involved is whether 
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the cattle were trespassing. If the cattle were 
lawfully on the land with the consent of the man 
who impounded them, they would not be tres- 
passing. Questions of title might thus arise, but 
it would be only incidentally. Certainly, in my 
opinion, the justices have jurisdiction, in a case 
under sec. 40, to inquire whether the person who 
impounded was in possession, and whether the 
cattle were trespassing, and to decide all incident. il 
questions of title necessary to enable them to 
answer those inquiries. In the present case, on 
the evidence, it appears that the owner of the 
cattle was in physical possession of the land. The 
defendant who impounded them claimed that he 
was in constructive possession of the land — that 
he had been the landlord of the owner of the 
cattle; that the lease had become forfeited for 
breach of conditions ; and that he had re-entered 
some days before the impounding took place. 
That might have been evidence of a constructive 
possession sufficient to support an action for 
trespass, but it is not actual possession, and 1 
think it is quite clear that a mere constructive 
possession such as that alleged would not authorise 
the person who had it to impound the cattle of a 
parson who was in actual possession of the land, 
as distinguished from a mere casual trespasser. 
I think, therefore, that in this case the justices 
had jurisdiction to inquire into such questions of 
title as were raised, if, indeed, the questions raised 
were really questions of title. They had to inquire 
whether the defendant Dowzer was in possession 
of the land. It was admitted that he was not in 
actual possession. Then he said he was in con- 
structive possession of the land, and thereupon 
they would have had to inquire whether he was in 
constructive possession, if it were a material point. 
I do not think it was. I do not think that con- 
structive possession under such circumstances 
would justify impounding; but if it would, it 
would have been necessary for the justices to 
inquire into the alleged constructive possession in 
order to decide whether the impounding was lawful 
or not. Assuming that they had to inquire into 
the constructive possession, it could only have 



arisen if there had been breaches of conditions, 
followed by re-entry. Upon the e\adence I think 
that they might have properly come to the con- 

I elusion that there had been no breach of conditions 

; whicli would justify a re-entry. On both points 
it seems to m,» that tho objections fail, and that 

' the ord'ir of th.* justices was right. The order 

' visi should be discharged with costs. 

i Harding, J. : The ix)wor t> impound is given bv 
sxtion i\C} of '/'//(' Imjtftuufiui / . /r\ That section, 
so far as it was necessary forme to read, is, *' Any 

i proprietor upon wliose land any animals are found 
trespassing may drive the same to the inddie 

I pjuud nearest by a practicable road or highway to 
the land where the same were trespassing." The 
* proprietor ' is dc»ti i d in the interpretation clause 
as " any holder or occupier of land under whatever 
tenure." Shortly, the proprietor is the holder or 
occupier. The justices having under section 36 to 
decide the fact whether the man was a holder or 
occupier, there was no necessity for them to in- 
vestigate the title. The plaintiff sued under 
section 40 for illegal impounding. The defendant 
impounded the plaintiff's cattle, and in order to 
have been entitled to do so he should have been an 

' occupier, and have complied with the pronsiousof 
the Act. The justices convicted him of illegally 
impounding, and as I have said, it was for tbeinto 
decide whether he was or was not the occupier of 

; the land. There was evidence for and against that 
proposition, and their decision should not be 
interfered with. So far no question of title was 

I involved, and the rule should b^^ discharged with 
costs. 

Real, J. : I am of the same opinion, taking, of 
cDurse, as I must, the case of (rtmhi v. M'yainiU) 
have bi»en properly decided. In that particular 
case — whilst I fully agreed with the principle laid 
down by the Chief Justice now that the justices 
have jurisdiction to inquire into the incidental 
matters necessary to determine the question m 
issue — the question was whether the Act was 
intended to apply, as stated by my brother Judges, 
as a code of the impounding law, or whether it 
was intended, according to' the view taken by my- 
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self, to deal with a certain class of trespass, in 
which there was no dispute as to ownership. The 
view I took owing tc the word " proprietor *' being 
used, and it being used in all sections, was that the 
language of the Act was such that the word i 
"proprietor" could not be read with the wide 
sense of " any person," and consequently, having 
that limited meaning, it was only intended to 
apply to cases where there was no question that i 
the owner of the land had the right to impound, i 
The court has given a widfer interpretation to the ' 
clause, and lias no doubt established a more con- 
venient and perhaps more equitable system of law. 
That being so, it follows that the principle has i 
also to be extended, whereas if my view was 
correct, the only question necessary to enable the ' 
justices to determine the question in issue would 
be, Was the manner of the impounding correct ? 
It now, however, becomes necessary to determine 
whether, in fact, the man was au occupier, or was 
a person who could impDund uudyr t^o provisions j 
of the Act, and if not, it is in accordance with the 
decision in (joultl v. M'Xdirn that he should be i 
subject to be dealt with in the manner prescribed 
by the Act, and the person injured is not compelled 
to have recourse to any other court than that pro- 
vided by the Act, I am of opinion, with my ; 
brother Judges^ that this appeal must fail, and the | 
rule must be discharged, with costs. ' 

Solicitors for appellant : J, X, llobinsiw d- ( 'it. 

Solicitors for defendant : 7'. (f*SuUiran, 



MARCH SimXOS OK THK f n.L COl RT. 

KBOGH V. BLAKE. 

ProhibUion— District Courts Act 1801 (55 Vic, 
Xo. 33 Jy as. 120-123 — Interpleader — Amount 
under £10 — Scale of coHta, 
The District Court Rules do not provide any scule of fees 

for cases under £10. 
Iltld, that a District Court Judge has no power in such a 

case to order the costs of the successful party to be 

taxed on .any scale. 
ScrnhUr that he has power to order t)ie unsuccessful party 

to pay a fixed sum for corJts. 



Order ^lisi for a prohibition in respect of so 
much of an order of Paul, District Court Judge, 
as ordered the costs of an interpleader summons 
where the amount in dispute was under JBIO to be 
taxeil on the scale prescribed for claims between 
no and £80. 

The facts appear fully in the judgment of the 
learned Chief Justice. 

Macf fret for, for the claimant, to move the order 
absolute. 

LuJiin, for the execution creditor, to show cause. 

Griffith, C.J. : This is a rule nisi for a pro- 
hibition in respect of so much of an order made 
by his Honour Judge Paul at the District Court, 
Ipswich, in the matter of an interpleader summons, 
as ordered the claimant to pay the costs of an 
interpleader summons on the scale for claims 
between .£10 and £80. The claim made by the 
claimant included property to the value of more 
than £10. The bailiff sold the property and paid 
the money into court, and then took out an inter- 
pleader summons, which called upon the claimant 
to state particulars of his claim. He stated 
them, specifying the goods which he claimed — 
which, as a matter of fact, had then been sold for 
a sum amounting to less than £10 — £9 Itts. 9d. 
Having rc^gard to the rules of the District Court 
regulating interpleader proceedings, I think that the 
ma t )T in (juestion before the judge was the proceeds 
o: valu3 of the goods included in the claimant's 
particulars — that is, the goods which had been sold 
for £9 18s. 9d. There was no dispute as to the 
value of the goods ; the claim was to the proceeds. 
I think, therefore, that the amount in question 
was under £10. The question is whether under 
these circvuustances the judge had power to 
award costs to be taxed on the scale provided for 
cases of claims between £10 and £80. Section 
120 of The Difttrict Courts Act provides that 
** Except where herein otherwise provided, the 
costs of any action or proceeding shall be paid by 
or apportioned between the parties in such a 
manner as the judge directs." The judge, there- 
fore, has discretion over costs, except so far as his 
discretion is controlled by the Act. His discretior 
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is controlled by the following sections : — S. 121 
provides that '' Except as hereinafter provided, all 
costs and charges as between the parties shall be 
taxed by the registrar of the court in which they 
are incurred. And no costs or charges shall be 
allowed on taxation which are not sanctioned by 
the scale of costs then in force." S. 128 provides 
that " In any action the judge may give judgment 
for costs in a fixed sum not exceeding £80." If 
these sections stood alone it would appear that in 
any action, no matter for what amount, whether 
under or over iBlO, the costs are in the discretion 
of the court. The judge may order the payment 
of a fixed sum, or if he does not make any order of 
that nature he may order the costs to be taxed, but 
the taxation must be in accordance with the scale 
of costs in force. So far there is no limitation in 
the Act itself as to the amount of costs. S. 122 
provides that professional costs shall be in accord- 
ance with the scales prescribed by the rules of 
court. It also contains a provision that in actions 
for the recovery of money in which the sum sued 
for does not exceed £10, no greater amount will be 
allowed for professional fees than if the action 
had been brought in a Small Debts Court. The 
Rules establish six scales of fees, of which the 
lowest is applicable where the amount recovered 
by the plaintiff or obtained from the defendant 
exceeds £10 or does not exceed £80. There is no 
scale of costs where the amount recovered by 
the plaintiff or obtained from the defendant is 
less than £10. I have come to the conclusion — 
reluctantly, I confess — that under these circum- 
stances the judge cannot in this case, the amount 
in question being under £10, order the costs to be 
paid according to any scale, or to be taxed on any 
scale, because taxation must be on some scale 
sanctioned by the rules of court. There is no 
such scale applicable to cases under £10. If the 
judge had power to award costs, and I am in- 
clined to think he had, it was under section 128, 
which gives him power to allow a fixed sum. I 
think that the judge had no power to order costs 
to be taxed on any scale, and that the rule should 
be made absolute. 



Harding, J.: The factshave been sufficientlystated. 
Sec. 122 directs certain scales to be prescribed bj 
the Rules. The Rules have prescribed scales 
applicable to sums recovered between £10 and 
£20, £80 and £50, £50 and £100, and so on, but 
not below these sums. These scales are for the 
use of the registrar when taxing. Under s. 120 
the costs are to be apportioned between the parties 
as the judge directs, and if there is no direction 
they are to abide the event. Here there has been 
a direction. The claimant has been directed to 
pay the costs on the scale between £10 and £80. 
There is no scale, according to the Rules, applic- 
able where the sum recovered is under £10, and 
by s. 121 no costs are to be allowed on taxation 
which are not sanctioned by the fxale of costs. 
, The judge has directed the scale between £10 and 
I and £80 to be used, but s. 121 requires the scale 
to be prescribed by rules of court. None having 
been so prescribed by rule, the judge cannot from 
time to time prescribe them, and consequently the 
direction was wrong, and the rule should be made 
absolute as to so much of the judgment as directs 
the costs to be on the scale between £10 and £30, 
with costs against Keogh. 

Real, J. : I am of the same opinion, and 1 
desire to add nothing to the judgment of my 
brother judges. 

Griffith, C.J. : The rule will be made absolute 
as to so much of the order as awarded costs on 
the scale between £10 and £80. 

Solicitor for claimant : P, A, (>' Sullivan. 

Solicitor for execution creditor: McGill, 



IX CHAMBERS. 

; Grufith, C.J. 8th March, 1895. 

I 

/w' Cameron's goods. 

Application to pass accounts and to dispense 
with filing further accounts. 
I Chamhei'R, for the administrator, asked to pass 
accounts and to dispense with further accounts. 
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It appeared that all the estate had been adminis- 
tered save the sum of £15 158. included by the 
administrators in their account for costs of passing 
the accounts, which sum had been disallowed by 
the Registrar in his certificate. 

The Chief Justice sent for the taxing officer, 
and upon learning from him that the taxed costs 
of the administrator of passing the accounts in 
question would probably exceed £15 15s., made 
the following order : — Pass accounts as certified 
by the Registrar. Allow costs at £15 15s. Dis- 
pense with further accounts. 

Solicitors for administrator: tlnimhen, Bruce 
fi' Mcyab. 



Gbottth, C.J. Hth March, 1895. 

In re newman-wilson, a lunatic. 

MACALISTER f. NEWM-VN- WILSON. 

Order a$ to defeJice ofm-tion fujainat imane defendant. 

Application by a committee for advice as to 
defending an action pending against a lunatic. 

Griffith, C.J., gave leave to defend the action 
to the extent of delivering a statement of defence 
to the effect of that used by an infant defendant 
in Equity before the Judicature Act {Leirijt 847, see 
below). Costs of this application and defence out 
of estate. 

Answer nf in/ant, 

" I am an infant of the age of years, and 
without admitting all or any of the matters and 
things in the said Bill alleged and set forth, I 
submit my rights and interests in the matters in 
question in this cause to the protection of this 
Honourable Court." 

Solicitors for the committee : Fo.vUm d- Cardeir. 



BRISBANE CKIMIXAr. SIHIXUS. 
Habdino, J. 15th March, 1895. 

REGIKA l\ VOS ANI> OTHERS. 

Criminal law — Jurisdiction — Jadivud notice — 
Pacific hi andern Protection Act lii72 ( 33 and 
36 T7c., c. 19), s, 9-38 and 39 Vic, c. 5i, s. 6, 



On an information against certain prisoners for an alleged 
breach o! a. 9 of 35 and 36 Vic, o. 19, a question arose 
whether the isUnd of Malajta was part of Her Majesty's 
dominions or within the jurisdiction of any civilised 
Power. The presiding judge directed a letter to the 
Governor of Queensland, and received a reply that it 
was not, but that it was under the protectorate of Her 
Majesty the Queen. From an Order-in-Council, under 
K. 6 of 38 and 39 Vic, c 51, setting out the limits of 
I dominion, it appeared that Malayta was not part of 
Her Majesty's dominions, nor within the jurisdiction 
of any civilised Power. 

H.vRDiNo, J., held he had sufficient information to take 
judicial notice of the position of the island, and decided 
that the court had jurisdiction to try the information. 

Infuhmation against Joseph Vos, George Thomas 
Olver, Michael Joseph Curry, Alfred Cuthbert 
Hall, Arthur Absalom, and Alfred Dowsett, under 
85 and 36 Vic, c. 19, s. 9. 

By men, AM., Power, and Lukin, for the Crown. 

Feel for the prisoners. 

BijrncH^ A Jr., before opening the case for the 
pros3Cution, stated that the question of the extent 
of Her Majesty's dominions would probably arise, 
aud submitted a reference should be made to His 
Excellency the Governor, as Her Majesty's repre- 
sentative in the colony, to inform the court whether 
the island of Malayta was within Her Majesty's 
dominions or within the jurisdiction of any 
civilised Powjr, Reference was made to Mi/fhell 
V. SnlUin o/ Jnhore (1894, 1 Q.B., 149) ; re Carlo 
Pedro (5 Q.L.J., 22) ; Taiflor v. Barclai/ (2 Sim., 
221) ; Fore iff n Juriadiction Act, 1890 (53 and 54 
Vic, c 37), s. 4. 

The jury were then impanelled. 

At a later stage in the case Harding, J., directed 
a question for the Governor, "Is the island of 
Malayta, wliich is an island in the Pacific Ocean, 
within Hev Majesty's dominions, or within the 
jurisdiction of any civilised power ?" A reply was 
received in the negative. A copy of the Queensland 
irnrernnient (iazette, dated the 21st May, 1892, 
containing the regulations under The Pacific Island 
Lihourers Act^ ; a copy dated 31st August, 1872 ; 
and a copy dated 16th November, 1875| containing 
a proclamation of 85 and 86 Vic, c 19, were put 
in evidence. 

Fee', submitted there was no case to go to the 
I jury, and asked for a direction to the jury to 
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return a verdict of not guilty against all the 
prisoners, on the ground that there is no evidence 
that the island of Malayta is not within Her 
Majesty's dominions, nor within the jurisdiction 
of any civilised Power ; and also on the ground 
that there was no evidence that the islanders or 
any of them were carried away without their 
consent. He cited Taijlnr on Kcidem-e^ s. 17. 

Harding, J. : The question has arisen whether 
the island of Malayta is not in Her Majesty's 
dominions, and not within the jurisdiction of any 
civilised Power. Whether that is for me as a 
judge declaring the law, or whether it is a question 
of fact to he ascertainod by. the jury, has been 
raised by Mr. l^'eez. ' He has contended that it 
is not a matter of judicial knowledge, or amongst 
the things which are judicially taken notice of. 
The American writer, Girenleafmi K v id e me yW 61, III, 
282, whose book was taken as the basis of the 
English book by Taylor, one of the leading books on 
evidence has thus stated the matter. ** The principle 
on which judicial notice^ is taken is the universal 
' notoriety of the facts in question. These are 
sometimes distributed into two classes, composed 
of those things of which the court of its own 
motion takes notice, and those of which it does 
not take notice, unless its attention is directed to 
them by the parties." If the court is embarrassed, 
it may take or refuse to take judicial notice of a 
fact which forms one of the subjects of judicial 
cognisance, and unless the party calling upon the 
court to take such judicial notice produces the 
books and documents which satisfy him as to its 
existence. But the judge may inform himself of 
such facts in any way which he may deem best in 
his discretion, so that in this case I might have 
stopped the case until the Attorney- General had 
proved to my satisfaction the fact of which I am 
required to take judicial notice — namely, that these 
islands are not in Her Majesty's possession or 
within th# jurisdiction of any civilised Power. I 
might liave stopped the case until he had produced 
evidence of that, or 1 might havo known it, and if 
1 did not know it I nn'ght have informed myself 
in anv wav which I deem best in mv discretion. 



I am not obliged to take judicial notice of any of 
those matters of fact, but I am at liberty to do so 
at my discretion. The text writers say that the 
exercise of that discretion depends upon the nature 
of the subject usually involved, and the apparent 
justice of the case. I have taken two courses in 
this case, each for the purpose of satisfying myself, 
and they have both brought me to the same 
conclusion. I have a letter under the hand of His 
Excellency the Governor, Sir Henry Wylie Norman, 
signing himself, not only as Sir Henry Wylie 
Norman, but as Governor of Queensland, dated 
from Government House as late as the 12th 
March in this present year. His Excellency has 
informed me that he is able, from his official 
knowledg?, to inform me that the island of Malayta 
is not part of the Queen's dominions, and not 
within the jurisdiction of any civilised Power, but 
that it is under th.? protectorate of Her Majesty the 
Queen. That, I think, alone would be sufficient 
for me to base my opinion on ; but I further 
support my knowledge by reference to the Farm 
hlaiuU'n Vrotirtion Act of 1875, being 38 and 39 
Victoria, c. 51, section 6, which says, ** It shall be 
lawful for Her Majesty to exercise power and 
jurisdiction over her subjects within any islands 
and plac3S in the Pacific Ocean, not being within 
Her Majesty's dominions, nor within the jurisdictiou 
of any civilised Power, in the same and in as ample 
a miinuer as if such power or jurisdiction had been 
acquired by the cession or conquest of territory, 
and by order in Council to create and constitute 
the office of High Commissioner in, over, and for 
such islands and places." In the case of TheKmj 
V. Pan id Holt in 5 Term Reports, p. 486, at p. 
442, it is stated that ** the (Ta:^eUe is of itself />riw« 
fmii' evidence of matters of State and of the public 
Acts of the Government. It is published by the 
authority of the Crown ; it is the usual way of 
notifying such Acts to the pubhc ; and therefore is 
c ititled to credit in respect of such matters. Lord 
Holt lield it a liigli misdemeanour to publish any- 
thing as from royal autliority which was not so. 
In a late case at Lancaster, upon an occasion 
similiar to the present, Justice Duller held that the 
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dneiU is evidence of the King's proclamation 
contained therein. So it has bcjn hcM by all the 
judges that the articles of war printed by the 
the King's printer are good evidence of such 
articles." Now, it being a high misdem?anour to 
publish as from the royal authority that which has 
not the royal authority for its publication, and 
anything of royal authority published by parsons 
that have that authority and profess to publish 
by royal authority is receivable as evidence, 
I consequently turn to a publication of the 
English Government which on the bottom of it 
has "published by authority." This is a com- 
pilation of statutory rules and orders issued in 
the year 189B, and at page 812 I find the Pacific 
Order - in - Council of 1893. Now that order 
specifically recites the section of the Act which I 
have read, and that it is made in pursuance of 
that Act and other Act:J. Consequently anything 
contained in that order and unythhig recited in 
the Acts of Parliament are to ba taken by the 
courts to be facts. Now the Act which I have 
referred to (88 and 89 Vic, c. 51) has to be read 
an I incorporated with 85 and 8G Vic, c 19, which 
recites in the preamble that, ** Whereas criminal 
outrages by British subjects upon natives of 
islands in the Pacific Ocean, not being in Iler 
Majesty's dominions nor within the jurisdiction 
of any civilised Power, have of late much prevailed 
and increased, and it is expeilient to make further 
provision for the prevention and punishment of 
such outrages." Therefore the Act of Parliament 
and the Order-in-Council were both ma'le with 
the object of providing for places ** not being in 
Her Majesty's dominions nor within the jurisdiction 
of any civilised Power." From that I take it 
that anything I find stated as a fact in this 
Order-in-Council is the law of the land, and is a 
fact recognised by our law. Now the Order-in- 
Council states that its limits shall bo the Pacific 
Ocean and the islands and places therein, including 
•certain mentioned, but exclusive, except as this 
order expressly provides by subsection 2, of any 
place for the time being within the jurisdiction 
or protectorate of any civilised Power. Conse- 



! quontly this order cannot apply to any place that 

is for the time being within the jurisdiction or 

protectorate of any civilised Power. Going on, 

j I find that although the order had a much larger 

application than what I am going to read, yet it 

I says in the sixth clause that jurisdiction under it 

.shall b3 ♦* exercised only in relation to the 

j following parts of the limits of this order, that is 

to say: — 1. The groups of islands, so far as they 

are not within the jurisdiction of the German 

Empire 2. Any seas, islands, and 

places which are not excluded by the fourth 
article of this order, and are situated in the 
Western Pacific Ocean, that is to say within the 
following limits : North, from 140 degrees east 
longitude by the parallel 12 degrees north latitude 
to IGO degrees west longitude, thence south to 
the equator, and thence east to 149 degrees 80 
minutes west longitude ; Soutli, by the parallel 
80 degre.^s south latitude ; West, by the meridian 
140 degrees east longitude." I have worked tliat 
out with the map wliich I had in court, and 1 find 
that tliis ishind of Malayta is within the specified 
limits. Consequently the order applies to the 
island, and by a subsequent section of the Act the 
jurisdiction to be assumed by any order is not to 
cover dominion by Her Majesty, so that the order 
on its face shows that this island is within its 
limits, and being within its limits the island itself 
to which it applies must be not a dominion of Her 
Majesty ; and as the order is not to apply to* a 
place for the time b;iing within the jurisdiction or 
protectorate of any civilised Power, it must 
necessarily be outside the jurisdiction or power of 
any other State. I think, therefore, that on the 
law Mr. Feez's objection is overruled. The court 
must necessarily have notice of all things which 
its subjects must have notice of, and which they 
would be taken to have notice of at their own 
trial. Now each of these men in the dock has 
notice of the law, and is presumed to have actual 
knowledge of the law, and under this Act of Parlia- 
ment and these regulations that is the law with 
respect to them. Now, could it for one moment be 
conceived that the prisoners are to know the law and 
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the judge is not ? That conclusion would be absurd, 
and I think that the judge must be held to know 
this judicially. I sympathise to a certain extent 
w^ith Mr. Feez in his argument that no metes and 
bounds have been proved. If a mountain had been 
mentioned, the court would have been unable 
without proof to ascertain what were the bounds 
of the mountain. But an island is land surrounded 
by water, and the moment one comes to the wat^r 
they come to the limit of the land, and they can make 
no mistake, and the court takes judicial knowledge 
of that. I think that the court has such information 
before itself that it could find that island and the 
spot where this took place. So that I overrule 
Mr. Feez's main objection. As to the other point, 
that there is no evidence that the three islanders 
were carried away without their consent, the onus 
by the section under which they were being tried 
is thrown upon them. I think that if the Crown 
simply made a prima faci^ case of suspicion, the 
onus is thrown on the prisoners of clearing them- 
selves and showing consent. I also agree that if 
the offence was conuuitted by taking the islanders 
off the island, that that offence could be com- 
pounded afterwards, and that it would be necessary 
for the prisoners to show that the taking of these 
men from their islands was from the first inception 
with their consent. Whilst in the neighbourhood 
of the islands they were bound to be landed if after 
consenting they withdrew their consent. So that 
it is upon the prisoners right through. It was 
said with regard to Hall that there was no evidence 
of his connection with the transaction from the 
beginning to the last. I think there is evidence ; 
the weight of it is of course for the jury. The 
prisoner Hall, having been mate on a ship, was a 
man in authority under the captain, and in 
authority over others when the captain was absent. 
I think that the fact that on a signal being made 
from the boats Hall went to these boats, and after 
he got to them, from his position as mate, it was 
his duty to satisfy himself of the state of affairs. 
I think that when Hall had persons under his 
command — sailors and others — whose lives were 
in his hands, he was in a place where he might be 



attacked by natives and firearms, he ought at once 
to have satisfied himself of the position of affairs. 
Had he looked round it is scarcely possible to con- 
ceive but that he would have seen a man had been 
chopped in two parts of his body with an axe and 
was bleeding at the arm. Had he seen that, and 
it is for the jury to say whether he did or did not. 
it was clearly his duty to make inquiry into the 
case. If he did not, it was a prinm facie case 
against him, and if he cannot discharge himself 
by showing that these men were there by their own 
consent — if the jury find these facts — why 
necessarily, a verdict of guilty follows. With 
regard to the prisoners Absalom and Dowsett, 
it is said that there is no evidence that they look- 
part in the carrying away of these boys, or aideil 
and abetted or counselled or procured the com- 
mission of the offence. No doubt there is evidence, 
but the weight of it is for the jury. They were 
sailors in the ship, boatmen in the boat, and 
under the command of others. So far they would 
probably only come in as accessories, unless it 
were proved that they knew the actual scheme to 
steal the men and they were actually taking part 
in it. But if they came as aiders and abetters 
and accessories, then they must have known of 
the crime they were taking part in ; and if they 
did not know, or how far they did know, would 
be matter of justification for them to the jury. 
With respect to the obeying of superior orders, if 
under the circumstances they thought or couhl 
have thought, or if the jury thought that they 
could have believed the persons commanding them 
were justified in ordering them to take away from 
these islands these men struggling and crying, 
and wounding their captors, well then they will 
go free. If the jury cannot think that they had 
any business to obey these superior orders, but 
ought to have at once thrown down their oai>, 
and said, ** We won't have any more to do with 
this," they would have to show consent on the 
part of the natives. Then, as to the prisoner Vo;?, 
there is direct evidence against him that Quisoolia 
offered to steal him men and be sanctioned it. If 
that is believed, well, there is ample evidence, 
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but it is for the jary to decide as to its weight. , 
I have satisfied myself, for the reasons I have 
given, that there was some evidence. Before I ' 
dealt with each case I advised the jury that the I 
weight and the true value of that evidence is for ; 
the jury, and I do not wish the fact that I have 
picked out pieces here and there to have any 
influence with them. The question of the facts 
will be for them in a future stage of this case. I \ 
am satisfied that there is evidence on these points | 
to go to a jury. I have judicial knowledge of 
and have declared the status of the island. Mr. 
Feez, I overrule your objections. 

The prisoners were subsequently acquitted. 

SoUcitors : O'Shea d O'Sliea ; Winter tt M'XaL 



prisoner insane. The jury found that the prisoner 
was insane and could not be tried on the inform- 
ation. 

Habdino, J., directed the prisoner to be kept in 
strict custody in the Brisbane Gaol until he should 
be dealt with in the manner provided by 2'ke 
Imanitij Act of 1884, 



Harding, J. 



26th March, 1895. 

BEGINA r. KOVALKY. 



Criminal laic — Arraignment — Deaf mute — Imanity, j 

A person charged with murder was found mute by the j 
visitation of God. A fresh jury was impanelled to try | 
whether he was sane or not. Evidenc} was given | 
that he had not sufficient intellect to understand the 
proceedings so as to make a proper defence, challenge 
the jurors, or comprehend the details of the evidence. , 
Harding, J., directed the jury, if they thought he had i 
not sufficient intellect therefor, to find him insane. 
The jury did so, and the prisoner was ordered to be 
detained to be dealt with under Tht ItiMinify Act of 
1884. Btgina v. Priichaid (7 C. & P., 303) followed. 

Information against August Kovalky for murder. 

The prisoner y on being arraigned, stood mute. 
A jury was impanelled to try whether the prisoner 
was mute of malice or by the visitation of God. 
Medical and other evidence was given, and the 
jury found that he was mute by the visitation of 
God. A fresh jury was then impanelled to decide 
whether he was insane. 

Evidence was given that the prisoner was a 
deaf mute, and had not sufficient intellect to 
understand the proceedings of the court so as to 
make a proper defence, to challenge the jurors, 
and comprehend the details of the evidence. 

Habdino, J., directed the jury on the authority 
of Eegina v. PritcJiard (7 C. & P., 808) that if 
they believed the endence they should find the I 



wmi siniNos of the full court. 

Be the irill of martin hagnamaba, deceased. 

KjcecntorH and Administrators' accounts — Surcharges 
— Jurisdiction of court — Inquiries hy liegistrar 
—25 Vic, Xo, 13 —Supreme Court Act of 1867 
(31 Vic, No. 23), s, 23^Pro'mte Act of 1807 
(31 Vic, No. 9), s, 0— 'Costs. 

The Supreme Court has authority, on passing executors' or 
administratorH* accounts, iu a summary way without 
action, to examine them and inquire whether they are 
accurate or erroneous. 

The Kegistrar has authority to inquire and dispose of 
objections seeking to surcharge an executoror admin- 
istrator, lodged when the accounts are filed. 

The rules of 1845 (New South Wales) nl iting to the passing 
of accounts, are still in force in Queensland. 

Executors and administrators should file and pass their 
accounts within fifteen months of the grant. 

The court has no jurisdiction to order costs of litigious 
proceedings on an application to pass executors' 
accounts to be paid out of an estate, which is not in 
course of administration in the court, although the 
court may allow executors to retain out of the funds 
in their hands any expenses properly incurred by them 
in the execution of their office. 

Application by certain beneficiaries under the 
will of Martin Macnamara, deceased, for an order 
directing the Registrar to inquire into objections 
filed on the passing of the executors' accounts, 
seeking to surcharge the executor for various sums 
alleged to have been received and not accounted 
for. The executor objected to the Registrar 
dealing with the matter, and on appeal to Harding, 
J., the matter was referred to the Full Court. 

Macgregor for the beneficiaries. 

Feci for the executor. 
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The judgment of the CDurt (Griffith, C.J., 
Harding and Real, J.J.) was delivered by 

Griffith, C.J. : The executor of the will of 
Martin Macnamara having filed accounts of his 
administration, the present applicants came in and 
lodged objections, seeking to surcharge the 
executor in respact of various sums of money, 
which they alleged he had received on account of 
the testator's estate, but had not accounted for. 
The executor disputad the Registrar's power to 
deal with the objections, and on appeal to 
Harding, J., the matter was referred to the Full 
Court. The point raised involves the whole 
question of the jui indict Ion of the court with 
respect to passing executors' and administrators' 
accounts in a summary manner without action. 
The first origin of the Supreme Court of New 
South Wales was the Charter of Justice, issued on 
13th October, 1828, under tho authority of the 
Act "4, Geo. IV., c. 96, passed in the same year, 
which empowered his Majesty to erect and estab- 
lish Courts of Judicature in New South Wales 
and Van Dieman'sLand, to be styled the Supreme 
Court of New South Wales and the Supreme 
Court of Van Dieman's Land resp3ctively (s. 1). 
Those courts were to have cognizance of ** all 
pleas, civil, criminal, or mixed," and the same 
equitable jurisdiction as the Lord Chancellor, 
their jurisdiction in all such cases being defined 
in the Act (ss. 2, 11). With respect to what is 
called ecclesiastical jurisdiction, the Act provided 
(s. 10) that the courts should administer and 
execute such ecclesiastical jurisdiction as should 
be committed to them by the King's Charter or 
Letter's Patent. The charter of October, 1823, 
ordained (s. 14) that the Supreme Court of New 
South Wales should be a court of ecclesiastical 
jurisdiction, with power to grant probates and 
letters of administration, and to sequester the 
effects of persons dying and leaving effects within 
the colony in cases allowed by law — ** as the same 
is and may now be used in the diocese of London," 
and ** to demand, require, take, hear, examine, and 
allow, and if occasion requires to disallow and 
reject, the accounts of them in such manner and 



form as are now used or may be used in the same 
diocese of London." The charter also direcu-d 
(s. 17) that the court should fix certain periods 
when all persons to whom probates and letters of 
administration might be granted should, until the 
effects of the deceased persons were fully adminis- 
tered, " pass their accounts relating thereto before 
the court," and that the court should from time to 
time make such orders as might be just for tlie 
due administration of the assets, and might allow 
a commission or percentage to the executor or 
administrator out of the assets for his pains and 
trouble, but that no allowance should be made to 
any executor or administrator who should neglect 
to pass his accounts at such time ... as in pur- 
suance of any general or special rule or order of 
the court should be requisite. The authority of 
the court to pass the accounts of executors ami 
administrators was thus clearly established. The 
Act 4 Geo. IV., c. 96, was repealed by the Act !) 
Geo. IV., c. 83, which, however, provided (s. 2) 
that the Supreme Courts instituted by the cliart^^rs 
of 13th October, 1823, should retain and exercise 
the several jurisdictions vested in them by the 
charters as fully and effectually as if they had 
been instituted in virtue of the Act itself. The 
same Act (s. 16) empowered the Judges of the 
Courts of New South Wales and Van Dieman's 
Land to make rules and orders " touching .... 
the granting of probate of wills and letters of 
administration .... and all matters and things 
whatsoever" as to his Majesty might seem meet 
for the conduct of business in the courts, or as 
might be adapted to the circumstances of the 
colonics, subject to disallowance by the Crown. 
This Act, which was in the first instance tempor- 
ary only, was continued from time to time, and in 
1842 w^as made perpetual (5 and 6 Vic, c. 70). 
In 1845 rules of court were made by the Judges of 
the Supreme Court of New South Wales }>ri- 
scribing the procedure on passing executors' ami 
administrators' accounts. These rules, which 
may be found at p. 865 of Mr. Justice Harding"^ 
"Acts and Orders," require that an inventoiy 
shall be filed within six months after the grant of 
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probate or administration, and that within fifteen 
months from the same date the executor or admin- 
istrator shall file in the Registrar's office ** a full, 
true, and just account of his administration, 
which account shall be passed ** before the court 
or a judge. Upon the filing of an account the 
RcjSfistrar is to give public notice in the Gazette 
that it has been filed, and that all persons having 
claims on the estate, or being otherwise interested 
in it, may come in before him at his office on or 
b.^fore a specified time and inspect the account 
and object to it. If at or before that time any 
" exception" is taken to the account, ** the same 
shall be inquired into and disposed of, and such 
order or orders from time to time be made in the 
matter as the judge shall direct " ; but if ** no 
such objection " be made the account may be 
passed with such (lUowances and commission ** as 
the judge auditing the same shall tllink reason- 
able." There can be no doubt that these rules 
were within the authority of the judges as declared 
by the Charter of Justice, and the Act 9 of Geo. IV., 
c. 83. The practice established by them of passing 
executors' and administrators' accounts in a 
summary way without suit continued until the 
time of the establishment of the colony of 
Queensland. The object of them was thus stated 
by Wise, J., in re Thompson's will (8rd July, 
1860, cited in argument in re Carvell 3 (N.S.W.), 
S.C. Reports at p. 356). '* Under s. 17 (i.^., 
of the Charter of Justice) accounts are to be 
passed from time to time, and the balance to be 
paid as the court shall direct for safe custody, a 
p3wer which, I believe, does not exist in the 
Ecclesiastical Court in England ; orders are to be 
made for the administration of the assets, for pay- 
ment to creditors and persons entitled as legatees, 
next of kin, or by any other right or title whatso- 
ever, and wherever resident : showing as it appears 
to me that the court was intended to be, so to 
speak, the guardian and protector of the interests 
of all parties to whom any rights should accrue by 
the death of the deceased. It is most reasonable 
that such a duty should have been imposed on the 
court, where those interested would, by reason of 



their absence, so often be unable to protect them- 
selves." By the Statute 18 and 19 Vic, c. 64, 
under the authority of which Queensland was 
erected into a separate colony, her Majesty was 
empowered, in the event of the erection of a new 
colony, to make provision by Order-in-Council for 
! the government of such new colony. By the 
I Order-in-Council of 6th June, 1859, constituting 
the colony of Queensland, it was provided (S. 20) 
that all courts of civil and criminal jurisdiction 
within the colony should continue to subsist as if 
the order had not been made until other provisions 
should be made by the Colonial Legislature. Be- 
fore separation a court called th? Supreme Court 
I of Moreton Bay had been established in what is 
j now the colony of Queensland, having within its 
I district all the jurisdiction of the Supreme Court 
' of New South Wales. The effect of the Order-in- 
i Council was, therefore, that the ecchsiastical juris- 
(liition of the lastnamed court was continued to 
the Supreme Court of Moreton Bay after separ- 
ation. By the Act 25 Vic. No. 13, passed in 1861, 
the Supreme Court of Queensland was constituted 
by that name, with all the jurisdiction of the 
courts of Queen's Bench, Common Pleas, and 
Exchequer, and of the Lord Chancellor and Equity 
Judges in England. This Act also contained two 
sections (taken from the Victorian Act 15 Vic, 
No. 10, in which they stood as s.s. 15 and 16), 
dealing with the subject now under consideration. 
They are as follows : — ** 24. The said court shall 
have ecclesiastical jurisdiction within the said 
colony of Queensland and its dependencies, and 
shall have power and authority to grant probate 
under its seal of the last will of any person who 
shall die leaving personal effects within the said 
colony, and to commit letters of administration 
under its seal of all the personal effects whatso- 
ever within the said colony of any person who 
shall have made a will without having named an 
executor thereof resident within the said colony, 
and where the executor being duly cited shall not 
appear and sue for the probate thereof, with 
reservation nevertheless in any of the two last- 
mentioned cases to revoke such letters of admini- 
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stration and to grant probate of the said will to 
the executor therein named when he shall duly 
appear and sue for such probate, and such letters 
of administration shall be committed by the said 
court to any person, whether of kin to or a 
creditor of the person so dying as aforesaid or 
not, as to the said court shall seem meet, and in 
every case in which letters of administration 
are granted by the said court it shall have power 
and authority to sequestrate all the personal effects 
whnt'ODver within the said colony of the person 
so dying as aforesaid in cases allowed by law, as 
the same is and may now be used in the province 
of Canterbury, and the said court shall have 
power and authority to require, hear, examine, and 
allow, and if necessary to disallow and reject, 
the accounts of the persons to whom probates may 
be granted and letters of administration committed 
in such manner and form, and as fully and amply 
to all intents and purposes whatsoever, as may 
now be done in the province aforesaid, subject 
nevertheless to such orders and directions as may 
be made by the said court, either generally as 
applicable to all cases, or specially with reference 
to any case in particular, or to such rules of court 
as may be made as hereinafter provided. 25. It 
shall be lawful for the said court to make all such 
orders as may be necessary for the due adminis- 
tration of the assets of any such estate to all per- 
sons entitled thereunto, and also for the payment 
out of such assets to the persons administering 
the same of any costs, charges, and expenses 
which may have baen lawfully incurred by them, 
and also such commission or percentage as shall 
be just and reasonable for their pains and trouble 
therein, and if any such executor or administrator 
neglect to pass his accounts or to pay deposits or 
to dispose of the goods, chattels, and credits be- 
longing to the estate of any deceased person at 
the time and in the manner directed, it shall be 
lawful for the court on the application of any per- 
son aggrieved by such neglect to order and direct 
that such executor op administrator shall pay 
interest at a rate not exceeding eight pounds per 
centum per annum for such sums of money as 



from time to time shall have been in his hands, 
and the costs occasioned by the application." 
The same Act also provided (s. 67) that all the 
rules and orders ** for regulating the process, 
pleading, and practice, and other matters therein- 
before enumerated *' then in force should continue 
in force in the Supreme Court of Queensland until 
repealed by New Rules, except so far as they were 

I inconsistent with the provisions of the Act. It is to 
be noticed that the reference in the Act of 1861 is 

i to the practice in the Prerogative Court of Canter- 
bury, instead of to the practice of the diocese of 
London. The rules of 1845, however, continued 

I in force and governed the exercise of the powers 
conferred by sections 24 and 25 so far as they 
were applicable. In Tlhs Supreme Court Act of 
1867 (which was one of a series of Consolidating 
Acts), s. 24 of the Aot of 1861 was not re-enacted, 
but there was substituted for it (in accordance 
with the general scheme of the Act, so far as 
regards the definition of the several jurisdictions 
of the court) s. 23, which is adopted from s. 23 of 
the English Court of Probate Act (20 and 21 Vic. 
c. 77), and is as follows : — ** The Supreme Court 
shall have the same powers, and its grants and 
orders shall have the same effect, throughout all 
Queensland, and in relation to personal effects in 
all parts of Queensland, as the Prerogative Court 
of the Archbishop of Canterbiwy and its grants 
and orders respectively had aforetime in the 
province of ^Canterbury, or in the parts of such 
province within its jurisdiction, and in relation to 
those matters and causes testamentary and those 
effects of deceased persons which were within the 
jurisdiction of the said prerogative court, and all 
duties which by statute or otherwise were imposed 
on or should be performed by ordinaries generally, 
or on or by the said prerogative court in respect of 
probates, administrations, or matters or causes 
testamentary within their respective jurisdictions 
shall be performed by the Supreme Court, and 
the said court shall have full and entire ecclesias- 
tical jurisdiction throughout Queensland and its 
dependencies. Provided that no suits for legacies 
or suits for the distribution of residues shall be 
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entertained save by the Supreme Court in equity.'* 
Section 25, which was subsidiary to s. 24, was 
re-enacted, and now stands as s. 6 of the Probate 
Act of 1867. It will be observed that, instead of 
the enumeration of the powers of the court in its 
ecclesiastical jurisdiction, including the passing of 
the accounts of the executors and administrators, 
which had been contained in the Charter of 
Justice, and in s. 23 of the Act of 1861, there was 
substituted a declaration that the court should 
have all the powers of the Prerogative Court of 
Canterbury. The existing practice of the court 
was, however, continued (s. 52) until repealed, 
except so far as it was inconsistent with or 
repealed by the Act. It becomes necessary, there- 
fore, to consider whether the Prerogative Court of 
Canterbury had, when its jurisdiction was trans- 
ferred to the Court of Probate in 1857, any 
powers to the exercise of which the rules of 1845 
are applicable. The circumstance that the practice 
adopted by the Prerogative Court in the exercise 
of that jurisdiction may have been different from 
that adopted by the Supreme Court, is not, in our 
opinion, material. There is no doubt that in 
ancient times the Prerogative Court, which was a 
spiritual court, exercised a jurisdiction over 
executors and administrators by requiring them 
to bring in inventories, and to pass — that is, to 
vouch — their accounts — Story's Equity Jur., s. 
537; William's Executors (9th edition), 847-8, 
1950; Telford v. MorUon 2 Add. 819, (1824). 
We are not aware of any reason for supposing 
that this jurisdiction was ever taken away, although 
of later years it was seldom exercised, the more 
complete remedy available in an administration 
suit in Chancery being preferred. The proviso in 
s. 23 of the Probate Court Act (s. 23 of The Supreme 
Court Act (/ 1867 J seems indeed to indicate that 
the power to require the passing of accounts as 
distinguished from a power to distribute the assets, 
was intended to be preserved. But even if the 
exercise of the jurisdiction had entirely fallen into 
disuetude in the Prerogative Court, that circum- 
stance could not, we think, operate to deprive this 
court of the same jurisdiction, which it has always 



had and constantly exercised, although the juris- 
diction had previously been conferred by different 
words. It only remains to consider the extent of 
the jurisdiction of the Prerogative Court as to 
dealing with objections to executors' and adminis- 
trators* accounts. Titles 284 to 237 of Oughton's 
Ordo Judiciorum are devoted to the consideration 
of this subject. It is there laid down that it is 
competent to object that goods are omitted from 
the inventory, and the mode by which the 
accounting party is to discharge himself is fully 
discussed. The case of Telford v. Morison is to 
the same effect. Sec. 6 of The Probate Act of 
1867, already referred to, expressly recognises the 
authority of the court to ** pass " executors* and 
administrators' accounts. And, apart from express 
authority as to the ancient jurisdiction of the 
Prerogative Court, the term ** passing accoimts " 
seems to us necessarily to involve an inquiry 
into their accuracy. Otherwise the proceeding, 
which is a solemn one undertaken by a court 
of justice, would be absolutely futile. We think, 
therefore, that the court has authority on passing 
executors' or administrators' accounts to examine 
them and inquire whether they arc accurate or 
erroneous. The rules of 1845 appear to us to be 
apt for regulating the exercise of this jurisdiction, 
which is merely a continuation of the similar 
jurisdiction previously conferred on the court by 
other words. We are of opinion that they are 
still in force, except so far (if at all) as they may 
be inconsistent with the proviso to section 23 of 
the Act of 1867. They recognise the ifight of all 
persons who have claims on the estate or are 
otherwise interested in it to ** object" to the 
account, and they require the ** exception," if any, 
to be inquired into and disposed of. We can see 
no reason for limiting the words ** objection " and 
** exception " to one side of the account. An 
account becomes incorrect just as much by 
erroneous omissions as by erroneous inclusions. 
We are therefore of opinion that the Registrar 
had authority in the present case to inquire 
into and dispose of the objections lodged by 
the present applicants. We think it desirable 
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to add some general observations on one 
or two points that were discussed during the 
argument. In a vast majority of cases the only 
information which the parties have as to the estate 
is afforded by the accounts themselves. Ex- 
perience jshows that in very few do they think it 
necessary or desirable to lodge objections. It may 
happen in a rare case that an objection may be 
of such a nature that the registrar or the judge 
(before whom the account is theoretically taken) 
is unable to dispose of it in a summary manner. 
In such a case the judge can, if necessary, direct 
an issue to be tried or an action to be brought. 
In such a case it would generally be not worth 
while to procec?d further with the passing of the 
accounts. As the accounts are in theory passed 
by the judg3, a party dissatisfied with the Regis- 
trar's opinion on any point should require the 
matter to be referred to the judge before the 
report or certificate is signed. We do not think it 
necessary to express an opinion as to the eftect of 
the order of the court passing the accounts. It 
m lybsobsjrvid, however, that whethar the accounts 
are, as a mittar of law, thereafter to be treated 
prima facie as settled accounts or not, they would 
practically be regarded by all parties in that light, 
and further, that knowledge by executors and 
administraters of their obligation to file and pass 
accounts of their administration within fifteen 
months of the grant affords (as pointed out by Sir 
John NichoU, in 'Telford v. Morison) a real and 
substantial advantage to the persons beneficially 
interested in the assets. In the case of accounts 
which are incorrect by reason of an omission of 
assets, it may be that the Court cannot direct the 
inventory to be amended by the inclusion of the 
omitted item. (See the same judgment). But in 
such a case the Court will decline to pass the 
accounts, and the executor or administrator will 
be liable to the penalty imposed by section 6 of 
the Probate Act, and to proceedings to compel him 
to file proper accounts. An administrator will be 
further liable to have the bond put in suit against 
him. The order on the present application will be 
that the Registrar inquire into and dispose of the 



objection. With respect to the question of costs, 
we do not think that in proceedings to pa^s 
executors' accounts the Court has any authority to 
order that the costs of litigation be paid out of tlie 
estate, which is not in course of administration in 
Court, although the Court may allow executor>i 
to retain out of funds in their hands any expenses 
properly incurred by them in the execution of tlieir 
office. And imder all the circumstances of this 
case, which is of first impression and some difii- 
culty, we do not think that it would be just to 
order the executor to pay costs personally. There 
will, therefore, be no order as to costs. Tht- 
question of the right of the executor to indemnity 
out of the estate depends on other con sidemt ions, 
and is not affected by this order. 

Solicitor for beneficiaries : P. A, tySuUirau. 

Solicitors for executor : Fo.vUm <t Canlviv. 
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H-\RDINO, J. 



17th April, 1895. 



REGINA r. MANY MANY AND OTHERS. 

Criminal law — FA'idence — divfcHsion — Answerx to 
questions put by a police constable! after arrat — 
o8 r/r., Xo. ,?5, ss. 2, 10. 

A confession elicited by questions put to a prisoner b? a 
police constable after arrest and without caution is 
admissible against the prisoner unless the answers 
have been induced by a threat or promise. 

licfj',va V. Gavin (15 Cox, 65o) and lUfjina v. Malt (17 Cos, 
089) not followed. 

Information aj^ainst Many Many, Forka, Nara- 
saraei, Miore, Obasbiby, and Quitongtonga, Pacific 
Islanders, for the murder of a white man, whose 
name was unknown. 

Evidence was given of the finding of the body 
of a man, and several articles were found uear 
the body and taken possession of by the pohce. 
The Crown proposed to give in evidence, state- 
ments made by each prisoner to a police constable 
after arrest and without caution being administ^re<l. 
The constable pointed out the articles to the 
prisoners separately and said, "You see themf 
The prisoners answered, ** Yes ; belong *em old 
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fellow white man ; me altogether kill *im." 
Srottj for the prisoners, objected, and submitted 
the police had no right to ask questions after 
arrest, citing Uetjina v. BiMlkin^ 9 Cox, 408 ; Ileffina 
V. Gurin^ 15 Cox, 656 ; llcijum v. ^Ude ami C(wpery 
17 Cox, 689 ; 7.V//iwi v. Walker, 18 V.L.R., 469 ; 
and submitted the question was not affected by 58 
Vic, No. 23, s. 10. 

Votrei\ for the Crown, submitted there was no 
inducement, and pressed for the ruling of the 
court. 

Uardikg, J. : The Kvulenre and Dfxcnrerif Art 
of 1867 was meant to bs a code on the law of 
evidence for Queensland. Sec. 64 of that Act 
dealt with confessions, and is identical with 
sec. 11 of the New South Wales statute, 22 Vic, 
No. 7. Sec. 64 was repealed last year by The 
i'rminal Jmiv AmemlmefU i^r^ and a new provi- 
sion enacted, which now regulates the law under 
sec 10. This provision is that no confession 
shall be received which has been made under the 
influence of a threat or promise made by a person 
in authority. That re-enacts the old law, with 
this exception : that it leaves out the provision 
of the Act of 1867, which regulates a confession 
induced by an untrue representation, or a confes- 
sion induced by a threat or promise made by any 
person whatsoever. Now the law provides that 
the threat or promise inducing the confcsnon 
must be made by a person in authority. When 
this law came into force in New South Wales the 
law in England was different from that cited by 
the learned counsel for the defence. In Ilosroe\s 
('I'imhuil Kritlence, 10th edit., p. 51, it is stated 
that a confession is admissible in evidence where 
it has been elicited by questions put by a person 
in authority. The law of England before 1867 
is to be found in the case of Uetjina v. Thornton, 
1 Mood, C.C. 27 ; also in Rmnell on Crimes, vol. 
iii., p. 472 ; and the cases collected in Archbold, 
264-266, all contained the same ruling, till Ueijina 
V. (rarin, which was decided after the passing of 
the colonij^ Act. In England, where there is no 
statutory law on the subject, it appears to me that 
the judges ha VQ been expanding the rule against 



the admission of confessions. The Now South 
Wales statute was passed in 1858, before Separa- 
tion. So far as I know, it has been the constant 
practice here to allow such answers to go in. I 
have frequently hai occasion to comment on the 
impropriety of obtaining evidence in such a way, 
but I am certain the above has been my practice, 
and I have a strong recollection of Sir Charles 
Lilley also having made it so. His charge to a 
constable in one case was, " Keep your eyes open, 
and say nothing." But he held that if a con- 
stable did ask any questions of a prisoner when 
under arrest, although it was morally wrong, the 
evidence was not inadmissible. It has been 
decided at least six times in New South Wales 
that such evidence is admissible. These cases 
are cited in WilkinJtons MatjiMrate, pp. 118-119. 
In the case of Ileijina v. Sprhuf awl Mason, where 
the accused were charged with murdering one De 
Witt, the learned judge would have admitted the 
confession, had not the sttitement that induced it 
been untrue. That was as far back as 1860. I 
think, therefore, that as regards the law in the 
colonies, the matter is res jwlirata. If it is not, 
I am perfectly willing to assume the responsibility 
of deciding it myself. I admit the evidence. 

The prisoners were convicted, and sentenced to 
death. 

Solicitor : Thorburn. 



APRIL SiniNliS OF THE FUU COIRT. 

lie the will of silas harding, deceased. 
Probate Aet of 1867(31 T7r., Xo,9j,s. 32— Ue- 
numiation of K.nrutor abroad — Aneillartj 
1 setters of Probate. 
When probate of the will of a testator who has personal 
property in Queensland, has been granted by the proper 
court of the country of his domicile to the executors, 
ancillary probate will, in the absence of special cir- 
cumstances, be granted to the same persons, although 
they are out of the jurisdiction. 
If special circumstances exist, rendering it undesirable to 
grant ancillary probate, the court may, under sec. 32 
of Tht Probaie Act, make a special grant of adminis- 
tration. 
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A grant of ancillary letters of probate was made to two of 
three executors, who had all proved in Victoria, leave 
being reser>-ed to the third, who had attempted to 
renounce, as to Queensland, to come in and apply for 
a grant. 

Application for a grant of ancillary probate to 
E. M. Harding and James Grice, the executrix 
and one of the executors of Silas Harding, who 
died in Victoria on 13th June, 1894, never having 
been domiciled in Queensland. The testator 
appointed the applicants and William McLean the 
executrix and executors of his will. They all 
resided in Victoria, where probate was granted. 
The deceased left property in Queensland valued 
at £181,000. McLean renounced his right to 
probate in Queensland, and there were no legatees 
or beneficiaries there. The creditors in Queens- 
land consented to the grant without security. 

The Registrar raised the points (1) whether 
McLean could renounce in Queensland ; and (2) 
whether the form of renimciation was sufficient. 
The matter was referred to Griffith, C.J., who 
doubted whether he could inquire into the question 
of the consent of the creditors, and also whether, 
in view of the cases cited hereunder, it was a case 
for granting ancillary letters of probate. 

The question was referred tp the Full Court, 
consisting of Griffith, C.J., Harding and Real, J J. 

T Alley, in support of the application, cited 
Tristram and Coote's Probate, 11th edition, pp. 
225, 288, Williams' Executors, 227, 881, 882 ; re 
the niU of Levey, 6 A.L.T., 117 ; re Hope, 1 Q.L.J., 
11 ; re Paterson, ib., 103 ; re Mackenzie, ib., 124 ; 
re llenny, 2 Q.L.J., 72; Knohin r. Wylie, 10 
H.L.C., 1. 

The judgment of the court was delivered by 

Griffith, C.J. : The testator was domiciled in 
Victoria, and died there, appointing an executrix 
and two executors living in Victoria. By the law 
as laid down by Lord Westbury in Knohin v. Wylie 
(10 H.L.C., 18), " The administration of personal 
estate of a deceased person belongs to the court of 
the country where the deceased was domiciled at 
his death." It was the function of the Supreme 
Court of Victoria to administer the estate of the 
testator, including the estate in Queensland, when 



it got possession of it. This Court will, of course, 
lend its aid to the proper proceedings which may 
be necessary for that purpose. It is also, I think, 
a recognised rule, as was also laid down by the 
same learned judge in that case, that when the 
court of a domicile has decided who are the 
executors, and granted probate to them, it is the 
duty of the court to clothe them with ancillary 
letters of probate here to enable them to get 
possession of the personal estate, which in fact, 
though not in law, is locally situate in Queensland. 
Prima facie, therefore, I think that the executrix 
and executors, on obtaining probate in Victoria, 
are entitled to obtain ancillary letters of probate 
in Queensland; but the Probate Act recognises 
that there may be circumstances in which the 
court may refuse to grant probate to executors 
who are out of the colony. That, I think, applies 
as well to executors who are applying for what is 
called the leading grant of probate, as to executors 
who are applying for ancillary letters of probate. 
Under sec. 82 of that Act we may, I think, make 
a special grant of administration in such a case. 
The question then is, are there in this case any 
special circumstances, the executors being out of 
the jurisdiction of the colony, which would lead 
the court to think it necessary or convenient to 
appoint someone elee ? I do not think there are. 
The only circumstance that can be suggested is 
that there are some debts in Queensland. The 
creditors to whom these debts are owing are said 
to consent. I confess that I feel some difficulty 
as to how far the court can rely on a mere state- 
ment by executors that there are no Tebts, or that 
they do not know of any debts ; but I think that 
in this case, from all that is known of the estate, 
there are no special circumstances disclosed such 
as would induce the court to refuse to grant 
ancillary probate. Another point arose in the 
case. There are three persons named in the will 
to whom probate was granted in Victoria. Two 
only now apply for ancillary probate, the third 
having renounced so far as regards tbe estate in 
Queensland. There may be some doubt as to the 
exact effect of that renunciation, either in this 
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colony or so far as regards the subsequent and 
final administration of the estate by the Supreme 
Court of Victoria, the colony of domicle, but I 
do not think the third executor, who has not 
joined, can prevent the other two from making 
application to this court. It is quite clear that 
administration must be granted to somebody. I 
think, therefore, that the proper order will be to 
grant ancillary probate to the two parties applying, 
reserving leave to the third to come in to apply 
for a grant if he thinks proper to do so. 
Solicitors : Maalonahl-PiUemon tt Hawthorn. 



MAY SiniXrjS OF THK FULL COUIIT. 

IN RE DWYER. 

Practice — Costa — Solicitor a fid Client — TtLvation, 

The costs of a country solicitor attending in town are an 
unasual expense to be allowed between party and 
party. In order that the solicitor may recover such 
costs as between solicitor and client, he must have 
warned his client that such expense might not be 
allowed on taxation between party and party, and that 
the client might have to pay them himself. 

Be Blythe and Fatishawe, 10 Q.B.D., 207, followed. 

Appeal by Joseph Dwyer, solicitor, from an 
order of Cooper, J., refusing to order the taxing 
officer to review the taxation of his bill of costs, 
which had been taxed by him as between solicitor 
and client in an action by his client Garde against 
Rosenberg and White. 

Feez for appellant. fAllet/ for respondent, 
Garde. 

The facts are set out in the judgments. 

Gbifftth, C.J. : In the two cases that have 
been mentioned — re Blythe d- Famhawe (10 Q.B.D., 
p. 207)— and in re Broad d Broad (15 Q.B.D., 
420), the rule is laid down in these words by Lord 
Justice Baggallay in the first place, and adopted in 
its terms by the Court of Appeal : — " I take it to 
be the general rule of law, and an important rule 
which is to be observed in almost all cases, that 
if an unusual expense is about to be incurred in 



the course of an action, it is the duty of the 
solicitor to inform his client fully of it, and not 
to be satisfied simply by taking his authority to 
incur the additional expense, but to point out to 
him that such expense will, or may not, be 
allowed on taxation between party and party, 
whatever may be the result of the trial." In the 
present case Mr. Dwyer, a solicitor practising at 
Charters Towers, had a client named Garde, who 
brought an action, which came on for trial at 
Towns\'ille. Mr. Dwyer attended the trial as 
solicitor for Garde. The question arises with 
respect to his professional costs of attendance at 
Townsville in that capacity whether it is a usual 
charge or not. If the costs of a country solicitor 
attending trial in town are a usual charge to be 
allowed between party and party, the rule laid 
' down in re Blythe d- Famhatve would not apply; but 
if such costs are an unusual expense within the 
meaning of that rule, then the rule does apply. 
The question is, do the costs of a country solicitor 
attending in town constitute a usual expense? 
On that the authorities cited show that generally 
those costs are not allowed, and some special cir- 
cumstances must be shown before such costs are 
allowed. They may be allowed, but only when 
special circumstances are shown to exist. That 
is the rule in England, and I think it is also the 
rule here. So far from disputing that that is the 
rule, Dwyer appeals to it as a reason for saying 
that he must have told his client that. He said 
to the Registrar that from his experience as a 
solicitor the existence of this rule must have been 
prer^nt in his mind, and knowing that he must 
have told his client. So at any rate, so far as he 
was concerned, he believed they were not usual 
expenses to be allowed between party and party. 
I do not think they were either. If that is so, in 
order to protect his client Mr. Dwyer must have 
warned him that if he instructed his solicitor to 
incur these expenses he might not get them from 
the other side. It was said by Lord Esher, in 
Uroad d Broad, that he ought to tell his client 
that the expenses would probably not be allowed 
as between party and party, and therefore whether 
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he won or lost he might have to pay the expenses 
himself. He (Lord Esher) was by no means sure 
that if the client were told this he would say, 
'* Never mind. I will pay it." The reason for 
the rule is this, that a solicitor is expected to 
know the law, whilst the client can hardly be 
expected to know of the rule on that point ; and 
it is only reasonable when a contract is entered 
into between them that each party shall be on an 
equal footing of knowledge of the law which 
governs the interpretation of the contract. I am 
of opinion that these were not usual costs. I 
think the solicitor is not entitled to recover them 
from his client — they were not allowed on taxa- 
tion between party and party — if he did not give 
his client the warning. The Registrar has found 
that he did not. Under these circumstances the 
appeal fails, and must be dismissed, with costs. 
I think it is very important that country solicitors 
should know this, if they do not know it. I 
believe a great many of both country and town 
solicitors do not know it. 

Harding, J., concurred. 

Real, J. : I fully agree in the judgment that 
has been given, and with the remarks of Lord 
Esher. A more wholesome rule than that laid 
down I never heard of. It seems to me it is 
laying down a principle applicable to a particular 
class of contracts, not to contracts generally. The 
principle is that stated by the Chief Justice, that 
in these particular instances one contracting 
party is dependent on the other. He is relying 
on that other, and if he is dealing with that other 
under the assumption that if he is put to costs he 
may recover it, it is incumbent on that other to 
tell his client that he may possibly be at a loss. At 
the same time I don't quite agree with the principle 
that ** not usual " is not usual between party and 
party. I think it means not usual between solicitor 
and client. Cases might occur where costs are not 
usually allowed between party and party, but 
where costs are usually allowed between solicitor 
and client : and that would not, in my opinion, 
^me a matter unusual within the meaning of 
se of J jl If the (C Fitnshdire. In the present 



case, whether or not it has grown up in our court 
as a matter of practice to allow these attendances 
of a country solicitor, or whether, as appears to 
be the opinion of the Chief Justice, it has been 
the practice of the Taxing Officer not to inquire 
into the propriety of the attendances, but merely 
the remimeration which ought to be allowed, are 
matters for inquiry. In the one case, I think it 
would be necessary to inquire whether such a 
practice has grown up. Such a practice does not 
exist in England, and priwa facie we might take 
it that it does not exist here. The statement made 
shows that Mr. Dwyer knew the practice, though he 
is not prepared to swear that he told Garde that it 
was not liable to be recovered, but knowing the 
law himself, he thinks he told him. I think the 
rule should be adopted, and I see no reason why 
this court should not be as well able to establish a 
rule as the English court. In the case of Bhjthe 
tC' Finishaur, they simply do it on the general 
principle that a person who is dealing with another 
reposes confidence in him — ^just the same principle 
that a trustee dealing with his cestui qui trust must 
show that his client is fully cognisant of the 
circumstances affecting his liability, before he can 
make a profit of an unusual charge. Lord Esher 
simply says ** The rule was laid down by this 
court, and it does not require any authority to 
support it.'* I see no reason why this court should 
not say the rule is laid down by this court and 
requires no authority to support it. 

Griffith, C.J. : I quite agree with the rule, but 
I do not think the word "unusual" means 
unusual between party and party. 

Appeal dismissed with costs. 

Solicitors for appellant : Schacht and Cohen. 

Solicitors for respondent : Bernaijs anil Osborm, 
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In Hie matter of Tlie Insanittj Act of 1884 and in tJie 
matter of j. b. newman-wilson, a person of 

UNSOUND MIND. 

Imohaicy — PresentiUioti of petition by committee of 
insatu person. 

The court has power to sanotion the presentation of a 
petition in insolvency or for the liquidation of the 
affairs of an insane person by bis committee. 

Application by the committee of J. R. Newman- 
Wilson, a person of unsound mind, for leave to 
present a petition for the liquidation of the affairs 
of the said J. R. Newman-Wilson, referred to the 
Full Court by Griffith, C.J. 

Rutledtje^ in support of the application, cited re 
Cahen (10 Ch.D., 183), re Ue (23 Ch.D., 216), re 
James (12 Q.B.D., 832). 

Griffith, C.J. : This application really raises 
the question whether a person who has been 
declared a lunatic, and is therefore under the 
supervision of the court in its Lunacy Jurisdiction, 
can take advantage of the provisions of the 
Insolvency Act. The old law clearly was that a 
lunatic could not commit an act of bankruptcy, 
and could not by any act of his own bring 
himself under the provisions of the bankruptcy 
law, while he was insane. That law appears 
never to have been explicitly altered. It may be 
remarked, however, that at that time proceedings 
in bankruptcy were always hostile proceedings by 
the creditor against the bankrupt. Lunatics who 
were creditors were allowed to take advantage of 
the bankruptcy proceedings, which were considered 
civil actions for that purpose, and bankrupts who 
afterwards became lunatics were allowed to take 
proceedings in the bankruptcy to get their 
discharge. That being the old law, and it not 
having been altered in this colony by any statute, 
I was asked to give leave to the committee of this 
estate to present a petition for liquidation of the 
lunatic's estate. I asked for authority to show that 
the court had power to do so, and reference was 
made to several cases, of which three only have 
been referred to here. The first is that of ejc 
jmrte Cahen (10 Ch. Div., 183). in which Lord 
Justice James, exercising jurisdiction in lunacy. 



pointed out that a lunatic could not either by 
himself or a next friend commit a voluntary act 
of bankruptcy, but said that possibly if he had 
been found a lunatic by inquisition the Court of 
Lunacy might think it would be for his interest 
to do so, and might be able to act on his behalf 
— that is, as I understand it, might allow his 
his committee to commit an act of bankruptcy for 
I him. That was in 1H79. In re T^e, in 1888, 
under the same law, leave was given to the 
' committee to consent to an adjudication in 
< bankruptcy against a lunatic. That is the 
! first instance that I know of in which the 
committee of a lunatic was allowed to do anything 
which would have the effect of bringing his estate 
within the jurisdiction of the Court of Bankruptcy. 
Then in 1884 came the case of re James (12 
Q.B.D., 332), in which an application was made by 
the committee of a lunatic for leave to file a 
declaration in the name of a lunatic of inability to 
pay debts, or to petition in his name against himself. 
That case came before a court consisting of Lord 
Selborne, Lord Coleridge, and Lord Justice Cotton. 
Lord Selborne is reported to have said that it 
appeared to be for the benefit of the lunatic that 
he should be made a bankrupt, and he was there- 
fore of opinion that the court ought to make the 
order asked for. The other members of the court 
concurred, and the leave was given. The cases I 
have mentioned were referred to, as was also s. 
148 of The Bankruptcy Act, 1883, That section 
expressly provides : "For all or any of the purposes 
of this Act a corporation may act by any of its 
officers authorised in that behalf under the seal 
of the corporation, a firm may act by any of its 
members, and a lunatic may act by his committee 
or curator bonis.'* It is hardly possible, however, 
to suppose that the court based its decision on that 
sec lion, which apparently means that a lunatic 
may do, through his committee, such things as a 
corporation may do by its manager. Such a 
provision would have no application to a case of 
this sort. The only inference I can draw is that 
the court intended to adopt the suggestion thrown 
out by Lord Justice James m ex parte Cahen. I 
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think, therefore, that we ought to treat re Jamts 
as a decision that the coart has power to give 
leave to the committee of a lunatic to present a 
petition in insolvency or for liquidation. But I 
think that the matter should he referred hack to 
the Judge of first instance to consider the propriety 
of granting leave to the committee to present a 
petition for the liquidation of the lunatic's affairs. 

Harding, J. : From the first I have felt myself 
considerably embarrassed by the question that has 
been raised here for decision — whether or no an 
insane person's estate can be rendered subject to 
the Insolvency Laws, on the initiatory of his 
committee. I am embarrassed by that, because 
the question was only argued by the person who 
desires to sustain that jurisdiction in the court. 
If this case is decided ex parte ^ persons may arise 
who may have interests in disputing that question, 
and who would be entitled to litigate that question 
with the persons who now support the jurisdiction. 
Consequently, the court on a subsequent occasion 
will be embarrassed by a direct decision upon the 
existence or non-existence of the actual jurisdiction. 
I consider that it is unnecessary to hold that the 
estate of an insane person is subject to the 
Insolvency Laws for the purposes of the decision 
in this case, and I decline to take part in any 
decision of the kind. If it would be for the benefit 
of the estate that it should be placed under the 
Insolvency Laws, I think the court would give its 
sanction to the initiation of the proceedings to 
bring the estate under the Insolvency Laws, in the 
course of which proceedings the question of juris- 
diction would be decided, and would be decided 
not in the absence of the parties having an interest 
to sustain the opposite view. I think it would be 
for the benefit of the estate that it should be 
placed in insolvency, and I think the court will 
give its sanction to the initiation of the proceed- 
ings to bring it in insolvency, without at all 
deciding what will be the result of those 
proceedings. 

Heal, J. : The question for decision in this 
case is whether the court has jurisdiction to 
authorise the committee of the lunatic to consent 



to or be a party to insolvency proceedings on behalf 
of the lunatic. That question is in substance 
whether the court can by its authority give a 
status to a lunatic io commit a voluntary act of 
bankruptcy by or through his committee. Until 
very recently the law appeared to be clear that a 
lunatic could not commit an act of bankruptcy, 
and by no process could he be supposed to do it. 
The cases show, however, that the lunacy of a 
man does not prevent or deprive other persons of 
their rights, which can be enforced against the 
property of a lunatic. Consequently, upon that 
principle, the creditors of a lunatic could always 
petition against a lunatic. The court in that case 
could also authorise the committee to protect the 
interests of the lunatic, and appear on such 
petition to prevent it being made, if the circum- 
stances were not such that the law authorised the 
creditor to obtain that particular relief. Agaiu, 
the cases show that when a person having been 
made insolvent, becomes a lunatic after the 
insolvency, the property having been disposed of 
in the manner provided by the Insolvency Act, he 
can, if his conduct and dealings have been such 
that his certificate ought to be granted, obtain it 
after mere formalities, such as the making of an 
affidavit, have been complied with. In one case 
it was held that the committee might make the 
affidavit, or, if the court thought proper, the 
certificate might be granted without the affidavit ; 
but the court held in all these cases that the 
committee could apply for such relief on behalf of 
the insolvent as the facts showed him to be 
entitled to if he were competent to make an 
application. That seems to me to be the great 
distinction between an application to make the 
lunatic insolvent, and an application to obtain his 
discharge. In one case it was held that unless 
an act of bankruptcy had been committed by him 
neither the creditors nor anyone else could make 
him insolvent. That, until recent years, was 
believed to be the law. The courts have always 
held that the mere fact of lunacy neither prevented 
others obtaining their relief against him, nor did 
it prevent him obtaining relief against others— 
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that was in cases in which committees were 
entitled to enforce their rights against debtors. Wo 
are now asked to decide or authorise a committee 
to commit an act of insolvency on his behalf. I 
would not have said more than that I agree with 
my brother judges, had it not been for the fact 
that my brother judges do not appear to fully 
agree upon what the effect of our decision would 
be. Mr. Justice Harding seems to think that by 
oar giving leave to file a petition we do not, so to 
speak, find that we have authority to permit a 
committee to commit an act of insolvency on 
behalf of the lunatic. If we have not that 
authority, then I think that our decision should 
be that the court has not power to permit a 
petition to be filed against a lunatic, or to 
authorise a committee to commit an act of 
insolvency on behalf of a lunatic, because the 
committal of that act would amount to insolvency. 
It therefore becomes incumbent to consider 
whether we have that power. Now, in my view 
of the law, ascertained from the decisions ante- 
cedent to the decision in Jamen' case, it is 
clear that the court has no such power — that no 
act which depends on the will of the insolvent 
can be performed when the insolvent is a lunatic. 
Lunacy does not deprive a person who has the right 
cf relief against the lunatic of that right, and it does 
not deprive the lunatic of the relief which can be 
enforced by him against others, but lunacy 
would deprive the lunatic of the power of 
rendering himself liable to some law which 
is inoperative unless by an act done by his own 
will. The view of the law which I would be led 
to form by the cases antecedent to ex parte Jami^s 
is inconsistent with the statement of Lord Justice 
James, that it was possible that in a case in 
which a lunatic was so found by inquisition, the 
court in its jurisdiction over lunatics might take 
that course followed by the case in which Jessel 
and the other judges decided — that is, the case of 
Lee (23 Ch. Div.) — that a committee could consent 
to an adjudication. The only ground on which a 
committee could consent to an adjudication was that 
he could be a party to the lunatic's committing an 



act of insolvency. The act of insolvency which must 
be the foundation of the petition or adjudication 
in any bankruptcy can only be assented to by the 
committee as having been committed since the 
declaration of the lunacy. The case of reJames/m 
1884, was a clear authority that the court could 
authorise a committee to commit an act of insol- 
vency on behalf of the lunatic by consenting to an 
adjudication. In that case the court distinctly 
decided the very point being raised here — that he 
could file a liquidation petition. These decisions 
are precisely in point, and following them I think we 
must come to the conclusion that the earlier 
cases were decided under a misconception of the 
law, and that the court has power to authorise 
the committee of a lunatic to file a liquidation 
petition against the lunatic. The difficulty which 
presses on my brother Harding presses equally on 
me, but it only presses to this extent, that it 
might furnish a reason why the law would be 
more reasonable if it did not allow the court to 
give such relief. It also furnishes a reason — but 
we are not considering that— why, unless a very 
strong case is made, such relief should not be 
given, but I feel in deciding this question that the 
court has power to give the committee leave to 
file a petition. It necessarily follows that when 
that leave is granted it should not be futile. 
There is this, however, to be remembered : the 
Court of Appeal does not in an ex parte matter 
bind itself to its decision in the same way as if 
the matter has been argued both for and against. 
To that extent I feel that the decision should be 
limited. 

Griffith, C.J.: I desire to add, if I did not make 
myself sufficiently clear in the point that I entirely 
agree with my brother Real that our decision 
necessarily involves the result that when the court 
gives leave to the committee to present a petition, 
the leave so given is effective. The order will be 
that the matter be referred to the judge of first 
instance, with the intimation of our opinion that 
the court has power to sanction the presentation 
of the petition. 

Solicitors : FoxUxn d' Cardew. 
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MAY Sini5GS OF FULL COURT, TOWXSVILLE. 

LEE OOW V. WIULIAMS, Kx IMite WILLUMS. 

GoldMds Act 1874 (38 IVr., .Vo. 11), ss. 32, 67— 
JunsiUvtivn — Small Debts ( 'ourt — Sale of reni- 
denve area, 

A Small Debts Court has jurisdiction to hear a complaint 
for the balance of money due on the sale of a residence 
area on a goldfield. 

S. 32 of The OMfielcU Act, 1874, does not confer exclu- 
sive jurisdiction on a Warden*s Court in such a case. 

Motion to make absolute an order imi, granted 
by Cooper, J., on application of the defendant to 
quash a judgment of the Small Debts Court at 
Ravenswood, in favour of the plaintiff. 

The action was for JB17, balance of £26 purchase 
money due on sale of a house, ground, and appur- 
tenances, the groimd in question being a residence 
area on the Ravenswood goldfield. At the hearing 
the defendant admitted the debt, and the court gave 
judgment for the plaintiff. 

The rule was granted on the ground that a 
Small Debts Court has no jurisdiction to hear and 
determine a claim for money due in respect of a 
residence area on a goldfield. 

Beaumont, for the defendant, moved the rule 
absolute, and contended that the action should 
have been brought in the Warden's Court at 
Ravenswood, which court had exclusive jurisdiction 
in such matters. {^Vhe GohlfieUlH Aet, 1874, ^. 32. j 

Chubb, J., referred to s. 82, conferring on 
District Courts, holding sittings on goldfields, the 
jurisdiction of the Warden's Court. 

Macnauf/hton, for the plaintiff, showed cause — 
The Small Debts Court has a concurrent juris- 
diction where the claim is a mere debt. The 
proviso to s. 82, when carefully examined, does 
not oust the jurisdiction of the Small Debts Court. 
{Small BehU Act of 1867, s. 2. J Subject to the 
exceptions in the section they have " power and 
authority to hear and determine in a summary 

way all actions whatsoever for the recovery 

of any debt, demand, or damage,'* &c. By s. 9 of 
'The Goliljielils Act, 1874, a residence area is 
personalty ; it is declared to be a '< chattel 
interest," 



CooPEB, J. : Plaintiff in this case sues defendant 
for balance of purchase money on sale of a residence 
area. It is contended that the Petty Debts Court 
has no jurisdiction to entertain such a complaint, 
because of the wording of s. 82 of The (rohlMd* 
Act of 1874, The wording of this section at first 
sight seems to indicate that no such claim as that 
which arises here, or is connected in any way with 
! a residence area, could be entertained except in 
a Warden's Court ; but a little further considera- 
tion of the whole section shows that this new is 
not correct. I think that any person who wishes to 
recover ** any debt, demand, or damage, whether 
liquidated or unliquidated, to any amount not 
exceeding £80," may do so in the Petty Debts 
Court, whether a Warden's Court happens to be 
established in that district or not. I think that 
the rule should be discharged, with costs. 

CmiBB, J.: In my opinion the Small Debts Court 
has jurisdiction in claims like these. The debt 
was admitted, and the warden has no peculiar 
jurisdiction to exercise to give effect to the judg- 
ment. By s. 67, a residence area (being land held 
under a business license) can be taken and sold 
under any execution from " The Supreme Court, 
District Court, Small Debts Court, or any other 
competent court," and the proper officer appointed 
to sell the same has " full power to give an 
effectual transfer of the interest sold by him." 
S. 82 merely regulates the procedure on suits 
instituted in Wardens Courts in regard to the 
place where the hearing is to be had. It does not 
confer the exclusive jurisdiction contended for. 

Rule discharged, with costs. 

Solicitors for the plaintiff: liobert^ it Leu, 

Solicitors for the defendant : Dahj «lt Beaumont, 



HALL V. LEYSHON, WALKER, AND BOOERS, Kx jWYte 
E. HALL, BY HIS NEXT FRIEND, S. H. HALL. 

Part o\niership^l9 Vie., 24 «., No, lO—UnlatrM 
detiyiue of Goods — Notice of Claim, 

An order will not be made under 19 Vic., No. 24, s. 10, 
against a person for wrongfully detaining goods in 
which he is a part owner, and there is qq evidence 
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of his having parted with his interest to the persons 
complaining. 

Notice of the claim may be given on behalf of the 
claimant. 



Motion to make absolute an order nixi granted 
by Chubb, J., on the application of the defendant 
to quash an order made by the Court of Petty 
Sessions, Charters Towers, against the defendant. 

A number of persons at Charters Towers 
voluntarily formed themselves into an unregistered 
musical society called *' The Apollo Orchestra/' 
It was stated at the bar that they had rules ; these 
were not before the court. From fees paid to the 
orchestra for playing at entertainments, instruments 
to the value of £100 were acquired by purchase. 
The defendant was a member of the orchestra. 
One of the instruments was a piccolo. It had 
been first borrowed from one Perkins by the 
defendant, and while in the latter's possession it 
was purchased by the orchestra from Perkins for 
£15. The defendant always had possession and 
charge of it, and played it in the orchestra ; and he 
had possession of it at the time of these proceed- 
mgs. The defendant discontinued attending the 
orchestra meetings after the annual meeting in 
September, 1894. On 10th January, 1895, a deed 
vesting the property in the instruments in the 
respondents as trustees for the orchestra was 
executed by 10 out of the 14 members of the 
orchestra ; the remaining four, among them the 
defendant, did not execute it. The deed recited 
that the 14 persons (including the defendant) 
mentioned therein had been for some time past 
members of the orchestra, and as such had 
acquired an interest in the musical instruments 
and other property of the orchestra. On the 9th 
March following, the solicitors for the respondents 
demanded from the defendant the delivery of the 
piccolo, and subsequently on the same day gave 
him notice of the demand. Proceedings were 
then taken under 19 Vic, No. 24, s. 10, and at 
the hearing the justices ordered the piccolo to be 
returned to the respondents forthwith. 

The rule was granted on the following 
grounds ; — 



1. Notice of the claim was not made by the 
person complaining. 

2. No evidence of property in or possession of 
the piccolo by the respondents as against the 
appellant. 

8. No jurisdiction to make the order, as the 
evidence shewed a co-ownership between the 
appellant and the other members of the orchestra. 

MavninnjltUm^ for the appellant, moved the rule 
absolute. 

Jainemm, for the respondents, showed cause. It 
was in evidence for the respondents that the 
appellant had ceased to be a member of the 
Society. [Cooper, J. : But that did not divest 
him of his share in the property. Chubb, J. : The 
evidence only is that ** he was formerly a member, 
that he left the orchestra taking the piccolo with 
him, and that he discontinued attending meetings 
after the annual meeting in September, 1894," 
Besides, the recital in the deed of 10th January, 
1895, where you declare him to be a member, estops 
you up to that date. You do not show that he 
ceased to be a member after that date, even if that 
fact would help you.] There are rules— [Chubb, 
J. : Which are not before the court, even if of any 
assistance. There is another point. By what 
right can the respondents alone sue as trustees ? 
(hai/ V. Pearson (L.R. 6, C.P. 568), and Kvann v. 
Hooper (1 Q.B.D. 45), are against you.] 
Jonen V. WooUtim (5 B. and A., 769), is in my 
favour. [Cooper, J. : No, That was an action 
on a bond which was held to be good at Common 
Law, as the statute did not avoid securities given 
to treasurers of friendly societies neglecting to 
register.] 

Mavnau/jhtoti was not called on to reply. 

CooPEB, J. : In this case I am of opinion that 
Hall, at the date of deed, was part owner of the 
piccolo. It appears to me that he never lost any 
right in it. This being so, he could not be sued. 
This being the position, the magistrates were wrong 
in law, and their decision cannot be upheld. The 
rule must be made absolute, with costs. 

Chubb, J. : The application for the rule in this 
case was made to me on behalf of an infant by 
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his next friend, the usual consent to act as next 
friend ha\ing been filed. A next friend is not 
required in a proceeding of this kind, as I pointed 
out upon the application. As to the first objection, 
I think that notice of the claim may be given on 
behalf of the claimant. The statute does not 
mean that the claimant shall make his claim in 
person. On the second point I agree with my 
brother Cooper that the evidence showed that the 
appellant was, up to 10th January last, a part 
owner of the property, and it has not been shown 
that his interest has since passed legally to the 
respondents. On the third ground, the society 
not being recognised by law as having a legal 
existence to entitle it to sue by the respondents as 
its representatives, the proceedings were not 
brought by the proper parties, ihay v. Pearsim 
and K van ft v. Hooper ^ before referred to by me, are 
conclusive on that point. Consequently, the 
order of the justices is not sustainable. 
Rule absolute, with costs. 
Solicitors for appellant : K, Norris d- Son, 
Solicitors for respondents : Boherts d^ fy^/. 



BKISBANE CIVIL Sini^'GS. 



Habdino, J. 6th May, 1895. 

Iw t/w Mtitter of The Crown Lamh Act of 1884, and 

in the Matter of an appeal by the western 

QUEENSLAND PASTORAL COMPANY, LIMITED, FROM 
A DECISION OF THE LAND BOARD. 

Croim Lands Act of 1884 (48 Vic., Xo. 28), as. 

21, 30 (5) — Ijease — Bent for second period — 

lielative vahie. 

In considering " the relative value " of a holding under 

Tht Croicn Lands Act of 183 J^y in order to assess the 

rent for the second period, the Land Board must 

regard, amongst other things, the matters specified in 

sec. 30, subsec. 5, a, 6, c, d. 

Appeal by the Western Queensland Pastoral 
Company, Limited, from a decision of the Land 
Board, fixing the rent of Mitchell Downs 
for the second period at 25s. per square 
mile. The rent for the first period had been at 
the rate of 20s. per square mile. The assessors 



were the Hon. B. B. Moreton and John Donald- 
son, Esquire. 

Veez and Bannattftie for the appellants. 

Byrnes, A.G., Butledtje and WiUon for the 
Crown. 

The question arose as to what regulations were 
laid down in the Act to guide the Land Board m 
assessing the rental of the second period. The 
appellants contended that unless the conditions 
had altered to the benefit of the lessee, there could 
be no increase of rent. The Crown's contention 
was that there should be an entire reconsideration 
of the conditions — sec. 80 (6) Crown Lands Act of 
1884. 

Habdino, J. : It seems that an inquiry de noto 
is necessary when the rent for the second period 
is being determined. The consideration of all 
circumstances affecting the rent for the second 
period should be conducted quite independently of 
the first assessment. On the first assessment, 
subsecs. a, b, c, d, of sec. 80 (5), are alone taken 
into consideration ; but on the second and third 
assessments, full regard must be had to subsecs. 
a, b, c, d and e. 

In order to determine the relative value of the 
holding, evidence was given of depreciation of the 
price of stock and station produce. 

Harding, J., after consultation with the assessors, 
fixed the rent at £1 per square mile on the avail- 
able area of 868 miles, but refused the appellants 
costs, feeling bound by the rule laid down by the 
Full Court {ante p. 86). 

Solicitors for appellants : Hart, Flower d Dnmj. 

Solicitor for Crown : J. Howard Gill, 



Griffith, C.J. May 18th, 1895. 

BROWNE V. COWLEY. 

Jurisdiction of Supreme Court to review proceedings 
of Legislative Assembly — Judicial Powers of 
Assembly in matters of Order — Constitution 
Act of 1867 (31 Vic., No. 38), s. 8. 
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Action by mamber against Speaker of Legislative Assembly 
to reooTer damages for exclusion under Order of 
Suspension made by the Assembly. The Standing 
Orders provided as follows : — 

DUitarbantt hy Memhtn. 
166. A member shall not make any noise or disturb- 
ance while a member is orderly debating, or while any 
matter is under consideration, and, in case such noise 
or disturbance is made and persisted in after warning 
from the Chairman, the Chairman shall call by name 
upon the member making the same, and if he does not 
immediately desist shall report his conduct to the 
House, and such member will incur the displeasure 
and censure of the House, and may be suspended from 
the service of the House for such period as the House 
may think fit. 

/feU, that Standing Order 166 is within the powers conferred 
on the Legislative Assembly by sec. 8 of Tht Constitution 
AH of 1867. 

Evidence of facts antecedent to the report of the Chairman 
on which the order of suspension is made, is not 
admissible. 

The court will not inquire into the regularity of the pre- 
cedure of the Legislative Assembly in the exercise of its 
powers. 

Ta^or V. ^arfon (11. App. Cas., 197), Bradlaughv. OoMeU 
(12 Q.B.D., 271), and Haggard v. PelicUr Fr^res 
(1892 A.C., 61) ocmsidered. 

Tbial of action before Griffith, C.J., and a jury. 

LUUy^ Drake and Potters for plaintiff. 

ByrfuSf A.G., Power and Shanil for defendant. 

The plaintiff was a member of the Legislative 
Assembly. The defendant was the Speaker. 

The statement of claim alleged that on the 12th 
September, 1894, plaintiff being in his place in 
the Legislative Assembly chamber as a member 
of the Assembly, the defendant caused him to be 
taken into custody by the Sergeant-at-Arms, and 
to be removed from the House, and to be prevented 
from sitting and voting on the business of the 
Assembly ; and that defendant further prevented 
the plaintiff from entering the House and the 
precincts thereof on subsequent days. 

The statement of defence set out the Standing 
Order above stated, and alleged that the plaintiff 
had, on the said 12 th of September, been 
guilty of disorderly conduct while the Assembly 
was in Committee of the Whole ; that the Chair- 
man of Committees, having named him, had 
reported him to the House, whereupon a resolution 
had been passed suspending him from the service 
of the House for seven days ; that the defendant 



had caused effect to be given to the resolution, 
which was the grievance complained of. 

The plaintiff, by amendment, denied the dis- 
orderly conduct alleged ; and set out other 
Standing Orders, which, he alleged, were not 
complied with. He also alleged that he was not 
heard before the suspensory resolution was passed. 

Defendant amended his defence, setting out a 
Standing Order of the Legislative Assembly which 
adopted, in cases for which no pro\dsion had been 
made in the Standing Orders, the usages of the 
House of Commons, and setting out a rule of that 
House which dealt with the suspension of members 
for disorderly conduct. 

Issue was then joined. 

In the course of plaintiff's case evidence was 
tendered as to the action of the Chairman of 
Committees, and of another member during the 
sitting of the 12th September, but before the 
disorderly conduct reported to the House. 

Byrnes^ A. (z., objected. The evidence is 
irrelevant. It is res inter alios. The court cannot 
inquire into the preliminary proceedings prior to 
the passing of the resolution for suspension of 
plaintiff. 

LUley : The evidence is relevant as leading up 
to and explaining the subsequent conduct of the 
plaintiff, reported to the House. It also goes to 



GsiFFrrH, C.J. : I am of opinion that what took 
place at this period is not relevant to the question 
of the validity of the resolution or to the amount 
of damages, if any are recoverable ; no allegation 
is made against defendant of any misdemeanour 
other than an unlawful exclusion of plaintiff from 
the House and its precincts. What took place in 
Committee some hours before cannot affect him 
on the question of damages. 

Evidence was also tendered to show that 
plaintiff was not in fact guilty of the disorderly 
conduct alleged in the statement of defence. 

Byrnes y A,G., objected on grounds previously 
urged. 

Lilley : The evidence is relevant to the question 
of the jurisdiction of the House to exclude 
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plaintiff. That jurisdiction could only be exercised 
if the facts brought the case within the Standing 
Orders. The facts sought to be proved have been 
put in issue by the statement of defence. There 
is no analogy between the English House of 
Commons and the Queensland Legislative 
Assembly. Fenton v. HampUyii (11 Moo. P.O. 
847, pp. 884, 397), Keilbj v. Canon (4 Moo. P.C. 
63, p. 89), Voiih V. Fnhimer (L.R. 1 P.C, 828), 
Tooheij V. Mi'lnlle (18 N.S.W. R. (L.), 132). 

Drake: The evidence is relevant as showing 
what would have been ascertained by defendant 
and the House if plaintiff had been heard. 

Bijniesy A.O,: The cases cited by the plaintiff 
are all on the point whether the resolutions in 
question in them were within the jurisdiction of 
the Legislature. To the extent to which the 
Legislative Assembly has the privileges of the 
English House of Commons, the rules as to the 
examination of the proceedings of the House of 
Commons apply. The inquiry proposed to be 
made is consequently not within the province of 
the court. 

Griffith, C.J. : I assume for the present 
purpose that the regularity of the proceedings 
after the Chairman's report and before the suspen- 
sory resolution can be inquired into. That question 
will arise later in the case. The cases of Keilly v. 
Carson^ Femrick v. Hawptony Doyle v. Falcofier, 
and Taylor v. Bai-Um established that the powers 
incident to or inherent in a colonial Legislature 
are only such as are necessary to the existence of 
such a body, and the proper exercise of the 
functions it is intended to execute, and do not 
extend to punitive action. In this respect the 
analogy between a House of a colonial Legislature 
and a House of Parliament in the United Kingdom 
fails ; but, notwithstanding the failure of the 
analogy in this respect, I am of opinion that in 
most respects the analogy is complete, and at least 
in this that the dignity of a colonial Parliament, 
acting within its limits, requires no less than that 
of the Lnperial Parliament that any tribunal to 
whose examination its proceedings are sought to 
be submitted for review should hesitate before it 



undertakes the function of examining its adminis- 
tration of the law relating to its internal affairs. 
In the case of Taylor v. Barton the Privy Council 
expressly declared their opinion that under sec. 85 
of the Constitution Act scheduled to the Act 18 
and 19 Vic, Ch. 64 — ^which is identical with sec. 
8 of Tfie Queenshnul Constitution Act of 1S07— 
either House of the Legislature has authority to 
make Standing Orders giving itself power to punish 
an obstructing member, or to remove him from 
the House for a period longer than the sittmg 
during which the obstruction occurs ; and, further, 
that the express powers conferred by this Act when 
exercised with the Governor's assent are not 
limited by the principles of common law applicable 
to those inherent powers which must be implied 
without express grant from mere necessity, 
according to the maxim, Quamlolex ali4iuulco}ictiUi 
voni'edere videtur et illud sine quo res ijuta esne luoi 
potent. The Legislative Assembly of Queensland 
has, in the exercise of the powers conferred by the 
Constitution Act, adopted Standing Orders for the 
preservation of order. Standing Order 166, relat- 
ing to the proceedings in Committee of the Wliole 
House, provides as follows: — "A member shall 
not make any noise or disturbance while a member 
is orderly debating, or whilst any matter is under 
consideration, and, in case such noise or disturb 
ance is made and persisted in after warning from 
the Chairman, the Chairman shall call by name 
upon the member making the same, and if he does 
not immediately desist shall report his conduct to 
House, and such member will incur the displeasure 
and censure of the House, and may be suspended 
from the service of the House for such period as 
the House may think fit." It follows that it is 
within the jurisdiction of the Legislative Assembly 
imder certain circumstances to suspend a member 
from the services of the House for a longer period 
than the day on which his offence is committed. 
Now, whether a member has or has not be^ 
guilty of making a noise or disturbance while a 
matter is under consideration is primarily a ques- 
tion of fact, and it is contended for the plaintiff 
that the existence of this fact is a condition 
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precedent to the exercise of the punitive power, 
and that the existence or non-existence of the fact 
is examinable in this, or indeed any, court which 
can entertain a complaint for tresspass. I think 
that in dealing with this point the court ought to 
bear in mind the rule as laid down by Blackstone, 
and quot-ed by Sir James Stephen in the case 
DrmUaxujhw (hmeti (12 Q.B.I)., p. 278): ** The 
whole of the law and custom of Parliament has 
originated from this one maxim — that whatever 
matter arises concerning either House of Parlia- 
ment ought to be examined, discussed, and 
a<ljad;ed in that House to which it relates and not 
elsewhere." As said by the same learned Judge 
(page 285), *' The House of Commons is not a court 
of justice, but the fact of its privilege to regulate 
its own internal concerns practically invests it 
with a judicial character when it has to 
apply to particular cases the provisions of Acts 
of Parliament." These observations apply, I 
think, to the Legislative Assembly of Queensland, 
and to the express powers conferred upon it by the 
Standing Orders, as well as to the House of 
Commons, and to its privileges and to provisions 
of Acts of Parliament. In any case that arises 
before a body possessing punitive powers, the 
existence of the facts upon which the exercise of 
those powers depends must be ascertained or 
adjudged before the power is exercised. The 
determination of the fact must be made by some 
person or persons liable to error. If the deter- 
mination is erroneous, it is an unfortunate circum- 
stance ; but as pointed out by the Judicial Com- 
mittee of the Privy Council in the case Hatjipird 
V. Pelider (1892 App. Cas., at p. 68) the insuffi- 
ciency, or even the utter inadequacy of the reasons 
for coming to a particular conclusion, cannot 
affect the jurisdiction to come to that conclusion. 
And, having regard to the well-known practice of 
Parliament, I think that Standing Order 166 can 
only be interpreted as constituting the Chairman 
of Committees the judge, whether a member has 
or has not in fact been guilty of the misconduct 
dealt with by that Standing Order. If he is of 
opinion that a member has been guilty of miscon- 



duct it is his duty to name him and to report the 
matter to the House with the Speaker in the 
. chair. The functions of the House then begin, 
' and it is entirely in their discretion to determine 
I whether the penal consequences provided by the 
Standing Order shall follow. They may disagree 
I with the decision of the Chairman, or may 
' decline to visit the offending member with any 
' penal consequences. But I do not think 
that any court of justice can review the 
' decision of the Chairman. He is called upon 
I to decide on the spur of the moment, so that 
the business of the House may proceed in an 
' orderly manner. He is human and liable to err. 
I His judgment is liable to be disturbed by the very 
I discussion — probably heated — that is going on. 
I It may be that if he had the opportunity of some 
I days*, or even some hours', reflection he would 
I come to the conclusion that what is done is not 
' really noise or disturbance within the meaning of 
I the Standing Order ; but if his decision on the 
I question of fact thus necessarily arrived at on the 
spur of the moment were liable to be reviewed, 
after a long interval, by a legal tribunal, and the 
protection of the Speaker or officers, or indeed the 
members of the House, were to depend on the 
conclusions that that tribunal arrived at, an in- 
tolerable burden would be imposed upon members 
of the Legislature in the discharge of their duties 
I am, therefore, of opinion that the functions of the 
Chairman under this Standing Order are qumi 
judicial, and that his decisions must be dealt with 
on the same footing as the decisions of a tribunal, 
and cannot be challenged in a court of law in a 
proceeding founded upon the erroneousness of the 
decision, the court of law not being constituted an 
appellate court for that purpose. I think, there- 
fore, that evidence of the proceedings in the 
Committee antecedent to the report of the Chair- 
man to the House is not admissible. The facts as 
to these proceedings are, however, expressly put 
in issue by the statement of defence. Under ordi- 
nary circumstances, therefore, and especially 
having regard to the novelty of the point, I should 
be disposed to admit the evidence, leaving the 
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ultimate decision to a later period of the case; 
but having regard to the unseemly conflict and 
even scandal that might arise if this court were to 
assert the right to sit as a tribunal of appeal from 
the determination of the Legislative Assembly on 
a question of fact as to a matter of which it is 
necessarily the primary judge, I think I ought 
not, against my own opinion, to be the first judge 
to enter upon such an investigation. I therefore 
reject the evidence. 

Evidence was then given to the eflfect that when 
the Chairman made his report to the House, a 
motion for the suspension of the plaiutiff for seven 
days was made, and was put forthwith, and that 
the defendant, as Speaker, refused to allow any 
amendment or debate. 

Ihjmes, A.<T., at the close of plaintiff's case, 
moved for a nonsuit. No question is raised by 
the evidence which the court is competent to try. 
Courts of justice can inquire whether a power 
claimed by a colonial House of Legislature is 
within their competency, but no case can be cited 
in which, in a matter within their jurisdiction, the 
preliminary proceedings have been examined. In 
consideriHg the exercise of the undoubted powers 
of the Legislative Assembly, the same principles 
will be applied as in the case of the House of 
Commons. Glasse v. Murphy (2 A.J,B., at p. 25), 
Huff'er V, Allen (L.R., 2 Ex. 15), and Bradlau^h 
V. (hmHt (12 Q.B.D., at p. 286). 

Lilley : A nonsuit at this period will cause 
additional expense in the event of a new trial 
being ordered. The Legislative Assembly has 
only limited powers. The conditions precedent 
to the exercise of those powers must be observed 
to give validity to their resolutions. These 
conditions are matters of jurisdiction, not of 
procedure. The court is competent both to inquire 
whether the conditions have -been fulfilled, and to 
construe the Standing Orders. An erroneous 
construction of a Standing Order by the Speaker 
will be reviewed by the court. Standing Order 
166 is ultra vires, as it purports to authorise 
excessive or indefinite punishment. Murphy v. 
Glum (L.R., 8 P.O. 660, p. 672), StockdaU v. 



Hansard (9 A. & E., p. 165), Attorney-General of 
Xew South Walk's v. Macpherson (L.R., 8 P.C. 268, 
p. 279), Landes v. Woo<ltrard (2 Duval, 204). 

Powers : Under the Queensland Standing Orders 
and at common law the plaintiff was entitled to 
be heard on the resolution for his suspension. 

Griffith, C.J., referred to Slattery v. Xaylor 
(13 App. Cas., 446). 

Grifffth, C.J. : The evidence that has been 
adduced for the plaintiff shows that on September 
12, 1894, a resolution was passed by the Legisla- 
tive Assembly that Mr. Browne, the member for 
Croydon (the plaintiff), be suspended from the 
service of the Hous3 for seven days, and that the 
defendant, as Speaker, gave effect to this resolution 
by causing the plaintiff to be removed from the 
House, and preventing his entering it during that 
period. The Attorney-General has moved for a 
nonsuit on the groand that it appears from the 
vidence that the resolution was one which under 
the Standing Orders the Legislative Assembly had 
authority to adopt, and that the defendant did no 
more than his duty as Speaker in giving effect to 
it. Mr. Lilley, for the plaintiff, contends that the 
resolution was invalid, on the grounds that 
Standing Order 166, under which it was passed, is 
ultra vires and inoperative, and further that upon 
the true construction of the Standing Order, 
assuming it to be ultra vires, the Legislative 
Assembly had no authority to pass the resolution 
under the circumstanc s disclosed by the evidence. 
Those circumstances, so far as they are material 
to the question, are that immediately upon the 
report being made to the House by the Chairman 
of Committees to the effect that the plaintiff had 
been named in Committee for disorderly conduct, 
the motion for suspension was proposed ; that the 
defendant, as Speaker, ruled that no debate could be 
allowed ; that he refused to allow any debate or any 
explanation or defence by the plaintiff ; and that he 
forthwith put the question to the House, where- 
upon it was passed in the affirmative on division. 
It was also objected, incidentally, that the report of 
the Chairman as recorded in the journals of thQ 
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House did not follow the terms of the Standing 
Order ; but this objection was not pressed, and I 
do not think that there is anything in it, the report 
being substantially as it was evidently treated by 
the House, made under the Standing Order. The 
m'^tter has been fully argued, and I have derived 
great assist ince from the arguments on both sides. 
I have already expressed my opinion, in deciding 
the question of the admission of evidence, that it 
is not the province of this court to review the facts 
antecedent to the Chairman's report. The question 
that now arises for decision is whether the court 
can examine the validity of the resolution itself, 
it being one which, under the Standing Orders, 
the House had authority to pass, if the circum- 
stances were such as to warrant its exercising that 
authority. With regard to the validity of the 
Standing Order, I am of opinion that the court is 
bound to act upon the opinion of the Judicial 
Committee of the Privy Council, expressed in the 
case of Taylor v. />Vi»tim, that either House of the 
legislature of a colony, having the powers conferred 
by sec. 8 of Tht Qn^en^laml Constitution Act of 
1867 y can make Standing Ord rs conferring 
authority to punish obstructing members by 
removing them from the House for a period longer 
than the day on which the obstruction occurs. It 
is urged ihat the period of removal must be 
reasonable, and that a power to suspend for such 
period as the Hous ' may think fit is unreasonable. 
The period must, however, under the Standing 
Order, be fixed by the House ; and in the face of 
the opinion of the Judicial Committee in the case 
of SUtttery v. Nayhr (18 Appeal Cases, 446), I do 
not see my way to apply the old common law 
doctrine as to the reasonableness of by-laws to the 
case of a Standing Order made by a House o! 
Legislature with the approval of the Governor. 
It was, however, urged by Mr. Powers that a 
similiar power existed under the rules and usages 
of the House of Commons, which had been adopted 
by the Liegis!ative Assembly of New South Wa'es 
before the happen^'ng of the events which came 
up for review in Taylor v. BarUm^ and that the 
attempted adoption was in that case inferentially 



held invalid. It is true that the report of that 
case, in 11 Appeal Cases, sets out that fact, but on 
reference to the report of the case in 6 N.S.W., L.B. , 
I find that those rules and usages were not 
pleaded. The case was decided on demurrer, and 
those rules and usages were not, therefore, before 
the court or the Judicial Committee ; and I do not 
feel myself at libe ty, by conjecture as to what 
they would have thought if the fact had been 
pleaded, to detract from their opinion as to the 
powers of the Legislative Assembly to make valid 
Standing Orders to the effect of that now under 
consideration. Assuming, then, that the Standing 
Order is valid, the question arises as to the manner 
ia which a resolution of the House adopted under 
it is to be regarded. On the one hand it is 
contended that it should be regarded as a judicial 
determination, wh ch being priwd facie within the 
jurisdiction of the determining body, must have full 
efiect given to it on the principles applicable to 
judicial determinations. On the other hand, it is 
contended that the authority of the Legislative 
Assembly to pass such a resolution depends on a 
strict compliance with the terms of the Standing 
Order itself, which, it is said, must for this purpose 
be construed by the court. I think it is clear that 
the plaintiff* s case must rest on the assumption that 
the resolution is absolutely void. If it was passed 
under circumstances which, if an appeal lay to 
another tribunal, would justify its reversal on the 
merits or by reason of irregularities in procedure, 
that fact would not, according to the well-known 
rulesapplicable to erroneous or irregular judgments, 
justify this court in treating it as void. There is 
evidently no tribunal except the Legislative 
Assembly itself that could reverse the decision. 
The inquiry is therefore limited to ascertaining 
whether the alleged irregularities make the 
resolution void. I am of opinion that when the 
Legislative Assembly was empowered to make 
standing orders for preserving order and for 
imposing the punishment of exclusion upon 
offending members, it had also conferred upon it 
all authorities necessary to give effect to those 
powers, and without which the powers themselves 
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would be idle and nugatory. From the necessity 
of the case the fact of the offence must be ascer- 
tained and adjudged before the penalty can be 
inflicted. The penalty is to be inflicted instanter, 
so as to remove the obstruction, and enable the 
business of the House to be proceeded with. If, 
then, the House is not itself to be intrusted with 
the power of adjudication, the pretended power of 
punishment would be a mere mockery and insult. 
For the validity of the punishment would depend 
not upon the facts as they appeared to the authority 
which is called upon to inflict it, but as they 
afterwards appear to some court of law. The 
Legislature would be in a better position indeed if 
the matter of fact were referred to justices for 
adjudication before it proceeded to pass sentence. 
This is manifastly not the meaning of the Judicial 
Committee when they affirm the power of the 
Legislature to adopt such Standing Orders. Such 
a construction would strike the House with absolute 
impotence in dealing with a case of disorder or 
obstruction, and must, I think, be rejected. I 
think, therefore, that the House is e,r necessitate 
empowered to adjudicate upon the matter. And 
holding this view I adopt, as I have already said 
in the course of the case, the language of Sir James 
Stephen in Bradlawjh v. Gossett (12 Q.B.D., at p. 
278), referring to the House of Commons, and 
apply it to the Legislative Assembly of Queensland. 
The House is not a court of justice, but the fact 
of its privileges to regulate its own internal con- 
cerns practically invests it with a judicial character 
when it has to apply to particular cases the pro- 
visions of its Standing Orders relating to those 
concerns. I adopt, also, and apply to the Legislative 
. Assembly of Queensland, acting within its jurisdic- 
tion, the language of Parke, B., delivering the 
judgment of the Court of Exchequer Chamber in the 
case of Howard v. Gossett (10 Q.B., at p. 466) 
with regard to the House of Commons : *< At least 
as much respect is to be shown, and as much 
authority to be attributed to these mandates of 
the House as to those of the highest courts of the 
country, and if the officers of the ordinary courts 
are bound to obey the process delivered to them, 



and are therefore protected by it, the officers of 
the House are as much bound and equally pro- 
tected." A different notion may have prevailed 
at one time with regard to the legislatures of what 
were somewhat contemptuously referred to as the 
dependencies. But I think that any other view 
than that which I take is inconsistent with modem 
ideas as to the status and functions of the legis- 
latures of the great self-governing colonial States 
of the Empire. The Legislative Assembly of 
Queensland, it is true, has not all the attributes of 
the House of Commons, but it has some of them, 
and when it is discharging functions anaJagous to 
those of the House of Commons, I am of opinion 
that the same respect should be paid to it, and the 
same effect given to its decisions, as in the case of 
the House of Commons. I hold, therefore, that 
the Legislative Assembly has under the Standing 
Orders authority to adjudicate upon a report of 
the Chairman of Committees, and to pass sentence 
of exclusion. Every adjudication involves, or may 
involve, questions both of fact and of law, and the 
adjudicating authority must of necessity determine 
both in the first instance. The adjudication may 
also involve questions of procedure. If so, they 
must also be determined in the first instance by 
the adjudicating authority. As I have previously 
said, the inadequacy of the reasons for coming to 
a particular conclusion cannot affect the juris- 
diction to come to ika^i conclusion. This rule 
applies even to the case of an inferior court of justice, 
the decisions of which cannot be treated as void 
on the ground that they were erroneous in fact or 
in law, or that there was an error in the mode of 
procedure. A fortiori^ the rule applies to a 
decision of a House of the Legislature. It is con- 
tended that this rule does not cover the case when 
a person is not heard before he is sentenced. I 
apprehend, however, that even in an inferior 
court, if the party were within the jurisdiction of 
the court, and the court had jurisdiction over the 
subject matter, an omission to hear him would be 
matter of appeal only, and would not render the 
judgment void. An action will not lie against a 
judge of an inferior court in respect of an 
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erroneous judgment against a person and in 
respect of a matter both within his jurisdiction, 
whether the error is one of fact or of law, or in 
matter of procedure. And his liability depends on 
the facts as they appear to him when he is called 
upon to exercise his jurisdiction. (Cnlder v. 
Ualkett, 3 Moore, P.C., 28, 68). There is no 
question in the present case that the plaintiff was 
amenable to the jurisdiction of the House, or of 
its jurisdiction to deal with such matters of 
complaint. The error alleged, if it be one, 
is in my opinion one of procedure only, of which 
I think the Legislative Assembly themselves 
are the judges, without appeal to this court. 
It is hardly necessary to point out that 
the practice of Parliament is a branch of knowledge 
of itself, of -which successive Speakers have been 
distinguished exponents. I believe this is the 
first instance in which the ruling of a Speaker, 
which is subject to appeal to the House itself, has 
been sought to be submitted to the review of a 
court of justice. I am not disposed to be the first 
judge to review a Speaker's decision on the 
construction of the Standing Orders — a function 
which requires not only a consideration of the 
printed document, but an acquaintance with the 
law and practice of Parliament, with reference to 
which the Standing Orders themselves are framed, 
and without which the judge undertaking the duty 
would be ill-equipped for the task ; although, if 
the plaintiff's contention is valid, any justice 
sitting in the Small Debts Court may be called 
upon to discharge it. On the whole, therefore, I 
am opinion that it is not within the province of 
this court to act as a court of appeal from the 
decision of the Legislative Assembly upon a 
motion to suspend a member under Standing 
Order 166, when it once appears, as it does in 
this case, that a report was made by the Chairman 
of Committees, upon which such a motion could 
be founded. That this is, in substance, such an 
appeal, is pointed out by Bayley, J., in Burdett v. 
Ahlxm (14 East, at pp. 161-2). Further, I do 
not think that, as a matter of law, the resolution 
is void by reason of the plaintiff not being heard 



, in the House before it was passed, even if the 
Standing Orders require that he should be so 
heard, or by reason of the absence of a previous 
resolution of censure, even if the Standing Orders 
contemplate such a resolution. Holding these 
views, I think it would not be consistent with the 

! dignity of this court to offer an opinion as to the 
manner in which an independent branch of the 

, constitution, over which this court has no authority, 
should construe its own rules and orders. I may, 

I however, be pardoned for remarking that it is by 

I no means obvious to my mind that a member 
who, after being named by the Chairman for 
disorderly conduct, does not desist from it, can 
fairly say that he has not been heard, or that it 

I was ever contemplated by the Standing Orders 

' that a member reported under such circumstances 
should be heard again, although the House may 
of course hear him as a matter of grace. It follows 
that, in my judgment, the evidence discloses no 
case against the defendant which this court can 
entertain. I have been urged, however, to let the 
case go to the jury for the assessment of damages. 
If I thought that by doing so I should be aiding the 
administration of justice, I would accede to the 
request, although I hold that a judge ought not 
to hesitate to give judgment of nonsuit when a 
defendant who, in his opinion, is entitled to that 
judgment, claims it, unless it is to the interests of 
both parties to take the opinion of the jury. I 
confess, however, that I do not feel myself 
capable of giving a proper direction to the jury in 
the interests of the plaintiff, in a case of alleged 
personal injury, when I think that he has sustained 
no actionable wrong. 1 therefore give judgment 
of nonsuit. 

Solicitors for plaintiff : J. N, Robinson iC' Co. 
Solicitors for defendant : Macpherson d- Fcez, . 



ERRATUM. 
re DwYER. — Ante p. 228. 



In re Dwyer. — Ante p. 228. Judgment of 
Griffith, C.J., in second column, should read : ** I 
quite agree with my brother Real. I do not think 
the word * unusual' means unusual between party 
and party." 



242 



THE QUEENSLAND LAW JOURNAL. 



1895. 



JUNE SirriNGS OF rULL COURT. 

Ee BOWLER, E.V parte caldwell. 

Petitioning creditor's debt — Assignment of interest 
in debt after act of insclvency — Act available 
for insolvency — Insolvencg Act of 1874 (38 Vic,, 
No. 5), ss. 47, 112, 113. 

C. and her husband were judgment creditors of 
B. upon a judgment recovered in a District Court 
in an action in which they sued jointly for damages 
in respect of a personal injury to C, and con- 
sequential loss to her husband. It appeared on the 
face of the judgment that the damages were separately 
assessed, the amount awarded to C. being £25, 
and that awarded to her husband being £2 28. The 
icosts were taxed at £24 17s. 

While so Indebted, B. committed an act of insolvency, 
and G. and her husband then presented a joint 
creditors petition against B., which was dismissed 
on the groimd that they were not jointly interested 
in a debt of £50. C.'s husband then assigned 
his interest in the judgment debt to her, and she pre- 
sented a petition against B. for adjudication, relying 
on the same act of insolvency. 

Held (Griffith, C. J., diMentiiia), that the word " subsisting" 
in sec. 47 of The Insolvency Act of 1874 means only 
" existing," and that a creditor for £50 is a competent 
petitioning creditor, although at the time of the act 
of insolvency the debts represented by that amount 
were due to several creditors, who could not collectively 
have presented a petition for adjudication. 

Held, by Griffith, C.J., that an adjudication cannot be 
made upon an act of insolvency, unless when it was 
committed it was available for adjudication on the 
petition of the then existing creditors. 

Petition for adjudication presented by Caldwell 
against Bowler. Referred by Griffith, C.J., in 
Chambers, to the Full Court. 

£lair for petitioner. 

Arthur Lilley for respondent. 

The facts and argument appear fully in the 
judgments of the learned judges. 

Griffith, C.J. : When the act of insolvency was 
committed, petitioner and her husband were 
judgment creditors of the respondent upon a 
judgment recovered in the District Court at 
Ipswich, in an action in which they sued jointly 
f jr damages in respect of a personal injury to 
petitioner and consequential loss to her husband. 
It appears on the face of the judgment that the 
damages were separately assessed, the amount 
awarded to petitioner being £26, and that awarded 



to her husband being £2 2s. The costs were 
taxed at £24 17s. 5d. Petitioner and her husband 
presented a joint petition for adjudication against 
respondent, which was dismissed by Real, J., on 
the ground that they were not a single ** creditor" 
for an amount of £50 within the meaning of the 
Act. Petitioner's husband then assigned his 
interest in the judgment debt to her, and she 
presented the p3tition now under consideration, 
claiming to be a creditor for £50. And so, no 
doubt, she is. But it wj.3 objected for the 
respondent that her present debt of £60 was not, 
at the time of the act of insolvency, a subsisting 
debt within the meaning of sec. 47, which provides 
that the petitioning creditor's debt must be a 
liquidated sum due at law or in equity, and 
subsisting as well at the time when the act of 
insolvency was committed as at the time of 
presenting the petition. The words ** subsisting," 
&c., were not in the English Bankruptcy Act of 
1869, but it was held, following the settled rule 
in bankruptcy before that Act, that the debt of 
the petitioning creditor must be a debt which 
existed at the time when the act of insolvency was 
committed {Ex parte Hay ward, L.R. 6 Ch., 546). 
Tlie Bankruptcy Act (5 Geo. II., c. 30) provided 
(sec. 23) that a commission of bankruptcy should 
not be issued upon the petition of one or more 
creditors unless the debt, being due to one 
creditor, amounted to £100 ; or, being due to two 
creditors, amounted to £150 ; or, being due to 
three or more creditors, amounted to £200. On 
the construction of this section, Buller, J., a very 
distinguished judge, was of opinion that a single 
creditor petitioning must be a creditor for £100 
at the time of the act of bankruptcy. But the 
Court of King's Bench held that the requirements 
of the section were fulfilled if the creditor's debt 
of £100 existed at the time of the petitioning 
(Glaister v. Hewer, 7 T.R., 498). In the absence 
of the words now under consideration and of the 
provisions of sees. 112 and 113, to which I will 
presently refer, this case should probably govern 
our decision. The first question, therefore, is 
what efifect, if any, is to be given to th^ words 
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** subsisting," &c. The construction contended 
for by the petitioning creditor gives them no effect, 
inasmuch as the section would, on the authorities 
already cited, have the same meaning if they 
were omitted. It is a rule of construction of 
statutes that effect is, if possible, to be given to 
every word. Another rule is to look at the pre- 
cise words used, and to construe them in their 
natural and ordinary sense, unless it would lead 
to some absurdity or manifest injustice, or is 
inconsistent with other plain pro\isions of the 
statute, and if so, to modify the words so as to 
avoid that result. In the connection in which 
the word '* subsisting " is used in sec. 47, read in 
conjunction with sec. 46, I am disposed to think 
that its natural and ordinary meaning is '' main- 
taining [a continued existence so far as regards 
the essential elements of a petitioning creditor*s 
debt." Now, those elements are that the debt 
or debts must be (1), liquidated; (2), due at law 
or in equity; and (3), of an amount of JB50 or 
upwards if due to a single creditor, of £70 or 
upwards if due to two creditors, or of £100 or 
upwards if due to three or more creditors. The 
first two of these elements are necessarily involved. 
I fail to see any sufficient reason for excluding 
the third. 

It is said, on the other hand, that the word 
"subsisting " means no more than ** due by the 
debtor." I would, however, observe that ** sub- 
sisting " is an unusual word to express so simple 
an idea. And I have already pointed out that 
this construction adds nothing to the meaning 
which the section would bear without the words. 
On this point, however, I do not feel sufficient 
confidence to justify me in basing a decision upon 
it, or assuming that the natural ^and ordinary 
meaning of ** subsisting " is merely ** due by the 
the debtor," or ** existing." I think that that 
construction of sec. 47 would be inconsistent 
with other provisions of the Act, as I will proceed 
to show. Sections 112 and 113 protect the title 
of persons who deal with the debtor without 
notice of any act of insolvency committed by him, 
and available against him for adjudication. The 



statute, therefore, draws a distinction between 
acts of insolvency available, and acts of insolvency 
I not available, for adjudication. What is the 
' meaning of the word ** available " ? I think its 
natural and ordinary meaning is ** capable of 
being used," or "of which advantage can be 
i taken." Both expressions involve the existence 
of a person who can use, or avail himself, or take 
advantage, of the act. In Hood v. Neicby (21 
Ch.D., 605) the question was whether an act of 
bankruptcy committed by failing to comply with a 
debtor's summons (of which under the Act of 
1869, advantage could only be taken by the 
creditor who took out the summons) was, under 
the circumstances of the case, an act available for 
adjudication within the meaning of the section 
corresponding to sec. 112 of the Queensland Act. 
It was contended for the plaintiff that an act of 
bankruptcy available for adjudication must be an 
act available on the petition of the particular 
creditor who obtained the adjudicat'on. The 
court held that this was not the true construction. 
It had been previously decided that the act of 
bankruptcy referred to in that section must be one 
which was available in point of time, i,e,f it must 
have been committed within six months before 
the presentation of the petition on which the 
adjudication was actually made. On the question 
whether the act in question was available for 
adjudication within the meaning of the section, 
Jessel, M.R., puts the point thus : " Was it avail- 
able against him (the debtor) for adjudication? 
Undoubtedly it was. The creditor might make 
him a bmkrupt upon it " (p. 608). The Master 
of the Rolls was obviously speaking of the moment 
when the act was committed. In the same case, 
Brett, L.J., suggesting the case of several debtors' 
summonses against the same debtor, said : " The 
disobedience to each of these several debtors' 
summonses is an act which is available as an act 
of bankruptcy. It is available not for all persons, 
but each of them is available for a particular 
parson " (p. 610). It is clear that the learned 
Lord Justice was also speaking of the moment 
when the act was committed. Both of the learned 
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judges base their judgment upon the fact that at 
that moment there was a creditor in existence for 
whom the act was then available as an act of 
bankruptcy. And this fact was necessary to 
support the decision, for the act of bankruptcy 
under consideration in Hood v. Xewbif was never 
available for anyone but that creditor , and it had 
ceased to be available to him by reason of his 
subsequent dealings with the debtor. The only 
pariod, therefore, at which its availability could 
be asserted or could be material was the date at 
which it was committed. I think, therefore, that 
an essential condition of the availability of an act 
of insolvency for adjudication is the existence, at 
the moment when it is committed, of a creditor or : 
creditors who can then take advantage of it ; that 
is, a creditor or creditors whose debts amount ot ' 
t'le sums prescribed by sec. 46. Sec. 74 prescribes I 
the conditions on which the trustee's title has 
relation back to an act of insolvency before that 
on which the adjudication is founded. This was 
necessary, for if no limitation had been made the 
title would have had relation back, notwithstanding 
that when it was committed there were no 
creditors in existence who could take advantage 
of it. But there was no need to prescribe the 
same conditions with respect to the act on which 
the adjudication is founded, if, as I think, the 
adjudication could not be made unless there were 
such creditors in existence at the time of that act, 
i.e., unless the act was then available for adjudi- 
cation. The construction which the petitioning 
creditor seeks to give to sec. 47 involves this 
consequence: that every man who commits an 
act of insolvency, owing £50 and no more, 
distributed amongst several creditors, is liable to 
be adjudged insolvent at any time within six 
months, although it is clear that the act of i 
insolvency was, when committed, not available 
for adjudication against him at the suit of all his 
creditors put together. If this is the law, it 
follows that an act which, when committed, 
creates no legal consequence, is capable of being 
expanded or developed by the acts of his creditors 
into a foundation for adjudication, the complete 



foundation or cause of suit consisting in part of 
the act of the debtor and in part of the subsequent 
acts of the creditors antecedent to the presentation 
of the petition {Read v. Brown, 22 Q.B.D., 128). 
Moreover, the title of a person dealing with notice 
of this act of insolvency, and with full knowledge 
that the debtor did not owe more than £50, which 
was distributed amongst several creditors, would 
b2 protected, because the act when committed was 
available for adjudication. The title of the 
trustee would, however, relate back to it, because 
it is the act on which the adjudication was founded 
(sec. 74). The same act, therefore, would have 
been made the foundation of an adjudication, and 
yet would protect the person dealing with the 
debtor, because it could not be made the foundation 
of an adjudication, which, as Euclid says, is 
absurd. Allefjmis contra ria iioji e»t audiendm. 
These reasons are, to my mind, conclusive that 
the word ** subsisting " cannot merely mean " due 
by the debtor." I think that the whole matter 
may be summed up thus : — 

A cause of action or suit involves two things, a 
complete right of suit on the part of the actor, and 
a complete liability on the part of the defender. I 
think that the word "subsisting" in sec. 47, 
means that in the case of the particular cause of 
action to which effect is given by an adjudication 
of insolvency, these two conditions must exist at 
the time of the act of insolvency as well as at the 
time of presenting the petition. The debtor must 
have committed an act of insolvency within six 
months, and he must at both periods have creditors 
competent to take advantage of it. The identity 
of the debts at the two periods is also necessary ; 
but not the identity of the creditors. In my 
opinion, therefore, the petition should be dismissed. 
I understand, however, that my learned brothers 
are of a contrary opinion, and that I am conse- 
quently once more found to be wrong in my 
understanding of the provisions of the Insolvency 
Act of 1874. I much regret the difference of 
opinion, but I am unable, following the rules 
governing the construction of statutes as I have 
learned them, to arrive at any other conclusion 
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than that which I have stated ; and my reasons for 
which, no doubt inadequate, I have, from respect 
to the opinion of my brothers who differ from me, 
given at greater length than I should otherwise 
have done. 

Chubb, J. : I am unable to agree with the 
extremely well reasoned opinion delivered by the 
learned Chief Justice. The requisites for a valid 
adjudication of insolvency upon the petition of a 
creditor are : (1) A debtor liable to the provisions 
of the statute (ss. 30, 81) ; (2) an act of insolvency 
committed within six months before the presen- 
tation of the petition (ss. 44, 46) ; and (3) a 
creditor competent to present a petition — such 
competency to be ascertained by the amount of 
his debt (s. 46) and the nature of his debt (s. 47). 
With the exceptions mentioned in s. 80, the Act 
extends and applies to ''all debtors resident within 
the colony, or having property within the colony '* 
(s. 31). 

The debtor in this case was a person resident 
in the colony, and did not come within any of the 
exceptions. Within six months before the presen- 
tation of the petition he committed an act of 
insolvency, and at the time of the presentation of 
the petition he owed the petitioning creditor, and 
there was then subsisting, a debt of sufficient 
amount. None of these facts are disputed. The 
sole question then remaining for decision is, in 
my opinion, Was the creditor competent to present 
the petition? And the answer to that question 
depends upon the construction of s. 47, which 
requires the debt of the petitioning creditor 
to be ** subsisting as well at the time when 
the act of insolvency was committed as at 
the time of presenting the petition.** The 
debt subsisting at the time of presenting the 
petition was acquired by the petitioner after the 
act of insolvency by a valid assignment. Before 
assignment it existed in the form of two debts, 
due to two creditors, not being partners, and these 
debts not being together sufficient in amount to 
Bupport a petition by two creditors, they could not 
so take advantage of the act of insolvency. It 
has been contended by counsel for the debtor that 



by reason of this disability the debt was not sub- 
sisting within the meaning of the statute at the 
time of the act of insolvency. No case in which 
this has been so held has been cited, nor have I 
been able to discover any. 

In Kc parte Cyrus (L.E. 5, Ch. 176) Giffiird, L. J., 
at p. 179, says: **The authorities from Lord 
Hardwicke downwards are all one way, and 
establish that the transfer after an act of bank- 
ruptcy but before fiat, of a debt which was due 
before the act of bankruptcy, makes the transferee 
a good petitioning creditor.*' 

In Kx parte Haymird (L.R. 6, Ch. 646), Mellish, 
L.J., at p. 549, says : ''It has always been the 
settled rule that the debt of the petitioning 
creditor must be a debt which existed at the time 
of the act of bankruptcy. The law was so settled 
not on account of express words in any of the 
Bankruptcy Acts, but because it would be mani- 
festly unjust that a person who commits an act of 
bankruptcy, and who happens to have no creditors, 
or who pays his creditors in full, should be liable 
to be made bankrupt on account of that act by 
some person to whom he afterwards becomes 
indebted.'* 

In (HahUr v. Hewer (7 T.R.,498), a case decided 
in the year 1798, the bankrupt at the time of the 
act of bankruptcy was indebted to several creditors 
in sums individually less than the statutory amount 
of £100. To enable A, one of the creditors, to 
become a petitioning creditor, another, B, after 
the act of bankruptcy, transferred to A his (B's) 
debt, the two sums together making up the 
statutory amount. It was objected that as A and 
B by joining their demands together could not 
have made a legal petitioning creditor's debt, it 
was a fraud on the bankruptcy laws to do that 
indirectly which could not have been done directly, 
as was so considered by BuUer, J., in giving his 
judgment in the case of Bimjlei/ v. Maddiaon, 
where he said " That if two creditors had each of 
them bills of £50 on the bankrupt at the time of 
his bankruptcy, they could not by a subsequent 
endorsement from one to the other make a 
petitioning creditor's debt of £100." The court, 
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however (Kenyon, C.J., Ashurst, Grose and 
Lawrence, JJ.), held the contrary. Lord Kenyon, 
C.J., at p. 499, said: "All that the Act of 
Parliament requires is, that there should be an 
existing debt of £100 in the petitioning creditor ; 
this petitioning creditor had such a debt at the 
time '^ of petitioning, and that is sufficient to 
support the commission. I confess I cannot 
accede to what is supposed to have been said by 
Buller, J., in the case of BimjUy v. Maddison ; the 
Act of Parliament only says that no commission 
shall be taken out ' unless the debt of the creditor 
petitioning for the same do amount to the sum of 
£100.' Then when is that debt to exist ? At the 
time of the petitioning ? It has been several 
times decided, and indeed it was admitted in this 
case, that it is not necessary that the debt should 
exist in the petitioning creditor at the time of the 
act of bankruptcy : then why should we introduce 
nice distinctions that are not warranted by the 
Act of Parliament ? ** 

If the word ** subsisting '* had been in the 
statute upon which this case was decided, it would 
have concluded the present case. To give effect to 
the contention of the debtor's counsel, it would 
be necessary to hold that ** subsisting " means 
something more than merely existing. The learned 
Chief Justice has expressed the opinion, for the 
reasons he has given, that a subsisting debt must 
be taken to mean not only an existing debt, but 
one available for adjudication at the time of the 
act of insolvency. I am unable to adopt this view. 
It may very well be that in questions arising under 
the 112th and other sections mentioned, this 
construction may be necessary. It will be sufficient 
to determine that when those questions arise ; but 
for the purpose of adjudication simply I am not 
prepared to hold that ** subsisting " means any- 
thing more in this section than existing as a debt 
at the time of the act of insolvency and of the 
presentation of petition. I think this view is 
consistent with and is supported by the authorities, 
and that such a construction does not conflict with 
those other sections referred to, to which full 
effect can, I think, be given. I am therefore of 



opinion that the petitioning creditor was competent 
to present this petition, and that an order of 
adjudication should be made upon it. 

Real, J. : The sections of the Insolvency Act 
upon the interpretation of which our decision 
depends are 30, 31 , 44 to 47 inclusive. These sections 
point out the persons subject to the provisions of 
the Insolvency Act with regard to adjudications, 
the acts of insolvency, and the persons who are 
competent to petition. S. 80 enacts : " Limited 
partnerships and companies corporate or regis- 
tered under The Companies Act 1863 shaU not be 
adjudged insolvent." S. 81 enacts: " Except as 
aforesaid the provisions of this Act respecting 
adjudication of insolvency shall extend and be 
applicable to all debtors resident within the colony." 
The respondent in this case is resident within the 
colony. He is a debtor, and he was so before and 
at the time of the alleged act of insolvency upon 
which this petition is founded, 'therefore he is a 
person to whom the provisions of this Act as to 
adjudication are applicable. S. 44 says : " Any 
debtor liable to the provisions of this Act who 
shall have committed any of the following acts 
shall be deemed to have committed an act of 
insolvency, and shall be liable to be adjudicated 
insolvent upon the petition of any creditor or 
creditors competent to present such petition, that 
is to say — here follow a number of acts — (10) " If 
a debtor having against him the sentence, 
judgment or decree of any competent court, and 
being thereunto required has failed to satisfy the 
same, or to point out to the officer charged with 
the execution thereof sufficient disposable property 
to satisfy the same." S. 45 says that no person 
shall be adjudged an insolvent on any of the 
grounds in the last preceding section mentioned 
unless the act of insolvency on which the adjudi- 
cation is grounded has occurred within six months 
before the presentation of the petition for 
adjudication. S. 51 pro\ddes a short form for 
stating acts of insolvency in petitions. The 
petition in the case now before us, states No. 10, 
as required by s. 51, and alleges that it was 
committed at a time within six months from the 
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presentation of the peitition, and the facts alleged 
in petition are not disputed. Now, then, we have 
a person subject to the Act, who has committed 
one of the acts mentioned in s. 44, within the 
time mentioned in s. 45, and therefore, in 
the words of s. 44, ** liable to be adjudicated 
insolvent upon the petition of any creditor 
competent to present a petition,'* and the only 
question remaining for consideration is whether 
the petitioner is a creditor competent to present a 
petition. Sees. 46 and 47 specify what is 
necessary to entitle a creditor to present a petition. 
S. 46 : ''A single creditor if the debt due to him 
by a debtor amounts to £50 or upwards may 
present a petition praying that the debtor be 
adjudged an insolvent, and alleging as the ground 
for such adjudication any one or more of the acts 
or defaults hereinbefore defined to be. acts of 
insolvency." S. 47, so far as material, is in these 
words : " The debt of the petitioning creditor 
must be a liquidated sum due at law or in equity, 
and subsisting as well at the time when the act of 
insolvency was committed as at the time of 
presenting the petition." Here the debt is a 
judgment debt, and therefore a liquidated sum. 
The judgment was for husband and wife, and the 
interest of the husband has been assigned to 
the wife, the present petitioning creditor. An 
assignee of a debt was even before the passing of 
the Judicature Act, held to be entitled to present 
a petition under s. 6 of the English Act, where 
the words used were "a liquidated sum due at law 
or in equity " (see Ejc parU Cooper ^ in re Baillie 
— L.R. 20 Eq. 762). In this case the assignment 
has not only been made so as to bring the 
petitioning creditor within that case, but so as to 
convey the legal title under the provisions of the 
Judicature Act ; therefore this creditor has a debt 
due at law and in equity within the meaning of 
s- 47. The amount of the debt is more than £50. 
There is no dispute that it is now subsisting and 
was subsisting at the time of the presentation. 
The only question remaining for consideration is 
the meaning of the words " subsisting at the time 
the act of insolvency was committed." The 



primary meaning of the word '* subsist" is to 
exist (Imperial Dictionary). It seems to me that 
efifect is given to the ordinary and natural meaning 
of the words '' subsisting as well at the time when 
the act of insolvency was committed as at the 
time of presenting the petition," by holding that 
the liquidated sum due at law or in equity to the 
petitioning creditor, when he presents his petition, 
must be a sum due and owing by the debtor at 
the time when he committed the act of insolvency. 
It was contended at the bar that these words of 
s. 47 ought to be construed as requiring that at 
the time when the act of insolvency is committed, 
the debt be not only due by the debtor, but then 
due to the petitioning creditor. This is not an 
impossible but it certainly is a forced construction, 
and it seems difficult to suppose that the legislature 
could have meant a construction which would 
necessitate reading in words such as '* and due to 
the petitioning creditor," when the same intention 
could be clearly and beyond doubt so easily expressed 
by omitting altogether the word '' subsisting," and 
writing after the words, " liquidated sum due," 
the words *' to him." Other constructions are 
suggested, but I think it unnecessary to enter into 
the consideration of them. The word '' subsist," 
if it has not expressly received a judicial inter- 
pretation, is a word which has been used by Lord 
EUenborough in his judgment in Moss v. Smitli 
(1 Camp., 489), in law reports and books always 
in the hands of the profession, to express the 
meaning which it seems to me to bear in this 
section, and that is as equivalent to existing or 
owing by the debtor at the tim^ he committed the 
act of insolvency. See ChiWfs Difjest (vol. i., 283) 
and marginal note to Moss v. Smith (1 Camp., 
489) and judgment (year 1808), 

It is not necessary for me to trace the history 
of the bankruptcy laws. The bankruptcy laws 
were directed against fraudulent debtors, and as 
a man could not reasonably be held, in the absence 
of evidence, to intend to defraud by non-payment 
of his debts or improper dispositions of his 
property, persons who had no claim against him 
in respect of a liability existing when he did the 
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act. From the earliest times in England it was 
held that to make a man insolvent the petitioner's 
debt must be one which was due by the debtor at 
the time when he committed the act of insolvency 
— at all events since the year 1817 — and without 
any conflict it has also been held that the debt 
need not be one due to the petitioning creditor at 
the timc^ of the act of bankruptcy, and that the 
amount of debt required to qualify a single 
creditor to present a petition is the same, whether 
at the time of the act of insolvency it was due to 
the petitioning creditor, or had since been assigned 
to him by persons whose debt did not amount to 
sufficient to qualify the persons assigning as joint 
petitioners (GlaUter v. Hewer, 7 Term Rep., 498). 
In Moss V. Smith (1 Camp., 489) Lord Ellenborough 
uses the very words of our section in stating the 
requirements of the English law. In other cases 
the rule is stated to be " that the petition must be 
founded on a debt which existed at the time of 
the act of bankruptcy" ; and again, that the debt 
of the petitioning creditor must be owing at the 
date of bankruptcy (AV pai^ Hayivard, L.R. 6 Ch., 
App. 546 ; and Ex parte Sadler, re Whelan, 89 L.J. 
(N.S.), 361). In the one the word ** existed " is 
used, and in the other the word " owing,'* at date 
of bankruptcy, as meaning the same thing, and in 
each it was held that the rule had not been inter- 
fered with by The BankrupUy Act of 1869. As 
already pointed out, the law of England, when the 
Act of 1869 passed, which was not interfered with 
as declared by the above cases, required that at 
the time of presenting the petition, the petitioning 
creditor's debt must be a debt subsisting (or due 
or owing, each of the words being used to mean 
the same thing) at the time of the act of insolvency. 
Moss V. Smith (1 Camp., 489) did not require such 
debt to be due to the petitioning creditor. Ex 
parte Cyrus (L.R. 6 Ch. 176 at 179), He Baker 
(58 L.J., 233) fixed the time for determining the 
amount of the debt which would entitle a single 
petitioning creditor to present a petition as at the 
time of presenting. Glaister v. hewer (7 Term 
Rep., 489) expressly decides that it mattered not 
in considering the amount of the petitioning 



creditor's debt that such debt was acquired. 
The continuance of the rule after the passing of 
the Act of 1869 was challenged in England (see 
cases Ex parte Hay ward and Ex parte Sadler, re 
Whelan), and although the continuance of the 
rule after that Act of 1869 was established, it was 
reasonable that our Act, when brought before the 
Legislature in 1874, should contain express pro- 
visions on the disputed point. That express 
provision is in the very words of the judicial 
decisions establishing the rule. I do not see that 
we interpreting the section are at liberty to give 
to the section any other meaning than the meaning 
conveyed by like words dealing wath the same 
subject, and in fact establishing the law by 
judicial authority, of which this section w^as really 
only an expression, as intended to continue not- 
withstanding the repeal of all former Acts. As I 
have already stated, I think, upon the construction 
of s. 47, apart from authority, I would construe 
the words, ** subsisting as well at the time when 
the act of insolvency was committed," as meaning 
** existing then as a debt." But the English 
cases Moss v. Smith, Ex parte Cyrus, Re Baker, 
Glaister \. Hewer, Ex parte Hay ward, and Ex [Hirte 
Sadler, re Whelan (supra), seem to me conclusive 
that the words of s. 47 mean, and mean only, that 
the petitioning creditor's debt must be owing by 
the debtor when he commits the act of insolvency 
due to the petitioner when he presents his petition, 
and if only one petitioning creditor, then to the 
amount of £50 ; if two, £70 ; if more, £100. The 
argument at the bar, that if this be the construc- 
tion, a debtor committing an act of insolvency 
when his debts did not exceed £100, and when his 
debts were so distributed amongst his creditors 
that he had no one creditor whose debt amounted 
to £50, and no two whose joint debts amounted to 
£70, might still be made insolvent if at the time 
of the act of insolvency he owed £50 and upwards, 
and before the time mentioned in s. 45 these debts 
to the amount of £50 or upwards became vested 
in one person so as to entitle such person to 
present a petition, though reasonable enough to 
use, and possibly such as would have weight in a 
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case of doubtful construction, yet cannot, I think, 
have any effect on the construction of s. 47 in the 
face of the judicial decisions which lead up to this 
section, and the expression of which this section 
may be considered. And, even if we had not a 
judicial decision to support the construction that 
the debt need not at the time of the act of insol- 
vency be due to the petitioner, so long as it was 
at that time in fact due by the debtor, I think 
there would be no reason to hold the argument of 
any weight, as Parliament might reasonably be 
held to have so intended. S. 46 was passed to 
secure this : That an estate should not be put to 
the expense of proceedings of insolvency against 
the will of the debtor at the request of one creditor 
unless he had a substantial interest. That interest 
was fixed at £50; but how he acquired that 
interest — whether by assignment from one only or 
several other creditors — could not surely affect his 
fitness to decide, and the fact that he was the only 
creditor or the majority of all the creditors (as he 
would be if the total debts did not exceed £100), 
would certainly furnish no reason why Parliament 
should have intended to deprive him of that right 
which was extended by general words to any 
creditor of £50 or upwards. There is no difficulty 
of construction if attention is paid to the object of 
ss. 46 and 47. If it is borne in mind that, as 
it seems to me, and I have heard no argument to 
the contrary, they are intended to establish or fix 
what is to be the status of creditors at whose 
request, without the consent of any other creditor 
or the debtor, the court will place the adminis- 
tration of an estate under the provisions of the 
Insolvency Act, any other interpretation than that 
which I have pointed out would not be the natural 
and ordinary meaning of the words. I do not see 
that s. 74 can be held to modify, explain, or alter the 
interpretation to be given to the words ''subsisting as 
well," etc. That section relates to one thing and one 
thing only. It establishes an arbitrary mode of 
ascertaining a possible date antecedent to the petition 
for adjudication to which the insolvency might 
relate back, but this relation back has in general 
little effect, except in matters dealt with by the 



Insolvency Act, except voluntary conveyances, etc., 
mentioned in s. 106, and the only effect it has on 
these (voluntary conveyances) is possibly in some 
few cases to extend the time during which, as 
against creditors, they are absolutely void ; being 
void in any event if insolvency occurs within two 
years of the act of insolvency on which an adjudi- 
cation is made, and so void without respect to 
whether or not at the time the person making the 
settlement was indebted to any person whatsoever. 
These conveyances are matters dealt with also 
under the 13th Eliz. c. 6, and the proviso as to 
relation back, if the debts continue due and not 
otherwise, is very probably founded on the rule 
under that Act, that at the time when you seek to 
set aside such a transaction there must be some 
debt still due which is in existence, or to defeat 
which the act or conveyance may have been made 
(ss. 107 to 109, 111, 112, 140). Full effect may, 
I think, be given to ss. Ill, 112, 113, and 140, 
whatever may be held to be their meaning, without 
in any way affecting the true meaning of ss. 30 
and 31 and 44 to 47 inclusive. I see nothing in 
these sections or any other sections of the 
Insolvency Act which would lead me to give ss. 
44 to 47 a different construction than that which 
they ought to have in light of the English 
decisions, which is one and the same with that 
which, to my mind, would be the ordinary and 
natural meaning of the words apart from any 
judicial guides. I therefore am of opinion with 
my brother Chubb that the debt proved in this 
case is sufficient to support the petition. 

Solicitor for petitioner : P. A, 0' Sullivan. 

Solicitor for respondent : Summerville. 



250 



¥flE QUEENSLAND LAW JOURNAL. 



189S. 



Be HACKJBNZIE, INSOLVENT. 

Special resolution — Grant of certificate — Insolre^iaj 
Act of 1874 (38 Yic., Xo. 5), w. 5, 93 (7), 
167 (2). 

Held (Griffith, C.J., dissenting) that & certificate must be 
granted under s. 167 (2) by the court on the unanimous 
resolution of a meeting of creditors, none of whom 
were creditors in respect of debts exceeding £10. 

Application by Margaret Constance Mackenzie 
for a certificate of discharge under a. 167 (2) of 
Tlie Insolcencii Act of 1874. 

Jodrell for insolvent. 

The facts and argument appear fully in the 
judgments. 

Griffith, C.J. : This application for a certificate 
is founded upon a resolution of insolvent's credi- 
tors, for which it is claimed that it is a special 
resolutfon within the meaning of section 167, sub- 
section 2. Such a resolution when properly 
passed is conclusive, and the court is bound to act 
upon it and grant the certificate {Re Covlaon, 6 
Q.L.J., 8). It binds all the creditors, including 
those who are not present, and deprives them of 
the rights which they would otherwise have against 
the insolvent and his after acquired property. In 
all cases where a statutory power is given to a 
body of persons to affect the rights of others with- 
out their consent, it is in my opinion the duty o' 
the court to satify itself affirmatively that the 
power has been properly exercised. Sec. 93, 
subsec. 7, declares that a special resolution 
shall be decided by a majority in number and 
three-fourths in value of the creditors present and 
voting on the resolution. Two questions there- 
fore arise in my opinion in the case of every reso- 
lution alleged to be a special resolution. '* Was the 
resolution decided by a majority in number, and 
was it decided by three-fourths in value ? " and 
unless both questions are answered in the affirma- I 
tive the resolution is not a special resolution. Sec. 5 
provides that whenever it is necessary to compute 
a majority of creditors no creditor whose debt does 
not exceed £10 shall be counted in reckoning a 



majority in number. The only mode of applying 
this rule to the question — "Was the resolution 
decided by a majority in number?" is, in my 
opinion, by inquiring how many creditors whose 
debts exceed £10 voted for and against the reso- 
lution. If the former number exceeds the latter, 
the resolution is decided by a majority in number. 
If not, it is not so decided. If there is only one 
such creditor, and he votes in favour of the reso- 
lution, there being a sufficient number of other 
creditors to make a quorum, the necessary majority 
in number is constituted {Be Stepliensen^ 6 Q.Ii.J., 
82). But if there is no creditor whose vote can 
b3 counted I fail to see how there can be a 
majority. It follows that creditors whose debts do 
not exceed £10 cannot by themselves confer upon 
an insolvent a right to obtain a certificate 
under s. 167. Under ss. 168 and 169 they 
have by the express words of the sections no voice 
in the grant of a certificate. It was not neces- 
sary to expressly set out in s. 167 (2) the pro- 
visions as to the amount of the debts which would 
entitle the votes of creditors to be counted, because 
the term " special resolution " of itself imported 
those provisions. This result, in my opinion, not 
only gives a consistent interpretation to all the 
sections relating to certificates, but is the necessary 
consequence of the plain words of the Act. It 
was contended that in the case of a unanimous 
resolution the rule in s. 5 as to counting votes 
does not apply, because in such a case it is 
not ** necessary to compute a majority." No 
doubt that would be so at common law. But the 
power now in question is not a common law 
power, but a specific statutory power to be exer- 
cised by special resolution only — that is, by a reso- 
lution decided, in part, by a majority in number of 
creditors present and voting whose debts exceed 
£10. It is, therefore, necessary in my opinion to 
ascertain whether there is such a majority or not. 
The distinction between the necessity of ascertain- 
ing the existence of a majority and the necessity 
of computing a majority is too fine for my com- 
prehension. The Legislature might, if it thought 
fit, have provided that a unanimous vote should 
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have the effect of a special resolution in all cases. 
But it has certainly not done so in express words. 
And I have already pointed out that under sees. 
168 and 169 the unanimous wish of creditors in 
respect of debts not exceeding £10 has no statu- 
tory effect with regard to a certificate. I do not 
think the court ought by conjecture to give such 
an effect to their votes given at a meeting of 
creditors, or to interpolate the words '' unless 
unanimous '* in the definition of a special reso- 
lution. To hold that a condition precedent which 
becomes impossible may be disregarded is of course 
contrary to the most elementary rules of construc- 
tion. In the present case the report of the meet- 
ing of creditors did not state on its face that the 
resolution had been decided by a majority in 
number. On reference to the list of creditors 
present and voting, it appeared that four creditors 
only were present, who were unanimous, but that 
the debt of none of them exceeded £10. I am, 
therefore, of opinion that the resolution was not a 
special resolution, and that the certificate should 
be refused. It was suggested in argument that it 
had been the uniform practice of the court to grant 
certificates of discharge upon unanimous reso- 
lutions of creditors in respect of debts not exc3ed- 
ing £10. A careful search in the records from the 
year 1874 to the present time shows that certifi- 
cates have been granted in five such cases and no 
more. Re P. H. Pabiier (Lilley, C.J., 19th Feb- 
ruary, 1890), Be R. B. Mhitelwuse (Real, J., 12th 
July, 1898), Be Culcott (Harding, J., 4th October, 
1893), Be A. F. Loonmore (Harding, J., 27th April, 
1894), and Be H. T. Jenkins (Harding, J., 8rd 
August, 1894). On reference to the papers I find 
that in the first three of these cases the report of 
the meeting, which, under s. 180, is sufficient 
evidence that the resolutions reported were duly 
passed, stated that the resolution had been decided 
by a majority in number and three-fourths in 
value of the creditors present and voting. There 
was, therefore, no necessity for the Judge to look 
further. I find nothing to indicate that in any of 
these cases the attention of the Judge was directed 
to the point now under consideration. I cannot, 



therefore, regard them as authorities in any way 
binding this court, although if it appeared that 
they were the deliberate expressions of the opinions 
of the learned Judges who granted the certificates, 
I should hesitate before refusing to follow them, 
however much I might dissent from their conclu- 
sion. The two last cases were decided after a 
strong opinion had been expressed by one member 
of this court to a contrary effect. It appears to 
me, therefore, that the point is now open for 
decision upon the merits, free from any considera- 
tion of the effect that should be given to a sup- 
posed current of decisions of single Judges on 
unopposed applications. I understand that my 
learned brothers do not agrea with my view of the 
construction of sees. 5 and 98 (7). Assuming 
then, as I must, that my view is erroneous, I 
desire to add that if, as I understand my brothers 
to hold, a special resolution can be passed without 
the vote of any cr ditor wh:se debt exceeds £10, 
if no such creditor is present, it is my clear 
opinion that that result can only happen when the 
resolution is unanimous, so that, apa t from the 
statutory definition, no question of majority wou'd 
arise at all, and that it cannot be effected by a 
majority of three-fourths in v.ilu3 opposed to a 
minority representing less than one fourth. To 
hold otherwise would be to hold that a statutory 
condition precedent, which is impossible of fulfil- 
ment, may be dispensed with. 

Habdino, J. : This is an application by an 
insolvent for a certificate of discharge under s. 
167, subsec. 2, of The Ifisolienci/ Act of 1874 y on 
the ground ** that a special reso ution of her credi- 
tors has been passed to the effect that her insol- 
vency has arisen from such circumstances as are 
mentioned in clause 1, and that they desire that a 
certificate of discharge shall be granted to her." 
If this is proved, she is entitled to her certificate. 
The facts are that at a meeting of her creditors, 
properly convened, a resolution to the above effect 
was unanimously passed, but there was no credi- 
tor present at such meeting whose debt exceeded 
\ £10, S. 98, subsec. 7, s. 6, with Rule 78, are all 
' that it is necessary to refer to. S. 98, subsec. 7, 
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defines the mode in which a special resolution is 
to be decided, as follows : — " A special resolution 
shall be decided by a majority in number, and 
three-fourths in value, of the creditors present 
personally, or by proxy, at the meeting, and voting 
on such resolution." S. 5 defines the mode of 
calculating the majority of creditors thus : 
** Whenever, under this Act, it shall be necessary 
to compute a majority of creditors, no creditor 
whose debt does not exceed £10 shall be counted 
in reckoning a majority in number, but the debt 
due to such creditor shall be taken into account in 
reckoning a majority in value." Rule 78 pre- 
scribes that *' to constitute a meeting there must 
be a quorum of at least three, or all the creditors, 
if their number does not exceed three." The 
question raised by the facts consequently is. Can 
a special resolution be passed by a unanimous vote 
if there is a duly constituted meeting, at which no 
creditor whose debt exceeds £10 is present ? If 
this question is answered in the negative, a statute, 
the policy of which is for the benefit of all debtors, 
must be so construed that some debtors lose the 
benefit of one of its provisions — namely, s. 167, 
subsec. 2, under which the application is brought. 
Now, this should not be its construction, unless 
the statute speaks out clearly in restriction of its 
benefits to a particular class of debtors. For 
example, should this question be answered in the 
negative, if all an insolvent's creditors prer,ent 
were unanimous, and under £10, he could not 
have the benefit of this s. (167, subsec. 2), where- 
as if all, or any, of his creditors were over £10, he 
could — a manifest incongruity. Now, does the 
statute speak out so clearly as to necessarily pro- 
duce this incongruity ? If it does not, it should, 
for the above reasons, if possible, be so construed 
as not to produce it. It is to be remarked that s. 
98, subsec. 7» only applies to creditors present at 
the meeting, and it is only of such creditors that 
** a majority in number" is required. Now, if no 
such creditors are present, a majority of them is 
not necessary. It is only after it is ascertained 
that one or more of such creditors are present that 
the subsection comes into operation, and it becomes 



necessary to compute a majority of the creditors, and 
then * * no creditor whose debt does not exceed £10 is to 
be counted in reckoning the majority in number." 
Hence it is possible to so construe these sections 
and the rule, that the answer " Yes" may logic- 
ally be given to the question proposed, and the 
suggested incongruous result avoided. Conse- 
quently it should be so answered. Certificates 
have been granted, when the special resolutions 
were passed at meetings at which no creditors 
whose debts exceeded £10 were present, by the 
late Chief Justice Sir Charles Lilley, on the 19th 
of February, 1890, in re P. H. Palmer, by Mr. 
Justice Real on the 12th July, 1893, in re R. B. 
Whitehomey and by myself on 4th October, 1893, 
in re K, J. Calcutt, and on 27th April, 1894, in re 
A, F. Loosemore, and on 8rd of August, 1894, in 
re Jenkins. Notwithstanding that a diligent 
search has been made, no decision refusing a 
certificate under similar circumstances has been 
found, so that, up to the present, the decisions of 
this court have been uniform and consistent, and 
in accordance w^ith the views I have enunciated. 
I may mention that I still continue of the opinion 
expressed by me in Re Siepliensen (6 Q.L.J. , 32, at 
p. 85), and I repeat it as follows : — " I have 
always been of opinion that, having got the meet- 
ing constituted, and the meeting being unanimous, 
it can do anything. As a Judge of the Full 
Court, I would decide that, and in my judgment 
the appeal should be allowed, and the certificate 
of discharge granted." Consequently, in favour 
of the view I have taken, there are the decisions 
of the late Chief Justice Sir Charles Lilley, Mr. 
Justice Real, myself on more than one occasion, 
and Mr. Justice Cooper concurring. I think the 
certificate should be granted. With regard to 
what has been alleged to be the mode in which 
certain judges have granted such applications, I 
entirely disagree. It has been my practice aU 
through my life to give my best work and the best 
ability which I have got to whatever I have been 
doing. If I have come to a wrong decision, that 
decision has been intentional, not as a wrong 
decision, but in a firm belief in its validity. 
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There is no mistake about it. I regret exceed- 
ingly that my brother judges should rest under 
any stigma of the kind. I do not accept it myself. 
Real, J. : There is nothing in this Act which 
expressly declares that the administration of the 
esta.e is to be dependent upon the number of 
creditors present at the meeting whose claims are 
above £10 ; and the real question is whether or 
not the effect of s. 5 is to be held to have been 
intended by the Legislature to so qualify s. 98 and 
produce that effect, or only so as to provide the 
means of ascertaining what proportion of creditors 
assembled at a meeting can authorise certain 
things to be done, or a certain course to be 
adopted, against the will of the other creditors 
present at the same meeting and voting. To give 
effect to the former construction would be to alter 
the whole of the law. S. 5 must be held to qualify 
s. 93, subsection 7, in this manner. S. 98, sub- 
section 7, provides that a special resolution shall 
be decided by a majority in number and three- 
fourths in value of the creditors personally or by 
proxy at the meeting. Now if s. 5 is to be taken 
as intended not merely as the mode of ascertaining 
what amount of dissent, so to speak, will prevent 
the creditors overruling the opinion of the 
minority, it must be read as if a further proviso 
was added, and looking at the whole intention of 
the Act, it must be so read. Looking at it in that 
manner, my learned brother came to a conclusion 
which was not assented to by this court, of which 
he was one himself. Our rule was intended to 
read disiributively, and inasmuch as that requiring 
the consent of the majority of the creditors above 
£10, it was intended to be read not merely as 
requiring three creditors to be present in every 
meeting, but at least three creditors of a particular 
class. The principle upon which that was laid 
down was afterwards agreed to and assented to by 
the Chief Justice as applicable to the circumstances 
of that particular case. And the principle is true. 
You have to look at the circumstances surrounding 
the matter. You have to look at the w^hole of the 
Act, and you have to see what is the intention of 
the Legislature. Looking at the whole of the 



Act, can you gather from it that the intention of the 
Legislature was to give rights and privileges and 
authorities to the creditors of one class of insolvent 
estates, and deprive the creditors of another class of 
insolvent estates of those rights and privileges ? If 
you can say that this section would have to be read 
a J if the proviso were added, **and no such resolution 
shall be passed unless there is present a creditor 
whose debts exceed £10." Now to test that you 
have only to put in the words there. It seems 
absurd to say you cannot have a majority of 
nothing; but if at the same time that the 
Legislature required all the creditors present of a 
particular sort to assent, it said ** a special 
resolution shall be passed by three -fourths in value 
of the creditors present, and with the vote of all 
those whose debts exceed £10," that would be the 
manifest result. Y'^ou may say you cannot have a 
majority of nothing ; so also you could say : True, 
but you can have the whole of nothing, and nothing 
is the whole of nothing. That, to my mind, would 
not be interpreting. It would be enabling you to 
say of the Legislature, when they used these 
words, whether they intended it as a qualification 
(so to speak) of the persons who may do an act, 
or as a qualification merely of the number or 
proportion of those present. If they intended it 
as a qualification of the person who might do an 
act, why use the word "majority"? Why not 
say, ** and some of whom shall be present "? Now 
the question, therefore, to my mind, is which of 
the two interpretations should be given. If it has 
to be read as if there were a proviso added to 
prevent any doubt or dispute, " and only in cases 
where there are some of such creditors present," 
then this resolution has not been properly passed. 
On the other hand, the applicant's right to a 
certificate is conferred if the special resolution 
can be passed at a meeting of creditors which does 
not include among those present any creditor 
whose debt exceeds £10. If this qualification as 
regards £10 was limited to a particular Act, as in 
England, it might be reasonable to say that it was 
intended to entrust to a particular class of persons 
the power to do that act and to them only. If, as in 
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England, the qualification of £10 related only to 
the persons who were to declare whether liquid- 
ation proceedings should be adopted instead of the 
ordinary course of insolvency, I would have very 
considerable doubt and difficulty in coming to the 
conclusion that the Legislature did not intend to 
give to that class of creditors a privilege which 
they did not desire to confer on all creditors. 
But that is not the case here. The qualification 
here is attached to all special resolutions, and a 
special resolution is required to authorise many 
acts in the ordinary course of the administration 
of insolvent estates. To the creditors in all estates 
is given the power of appointment of trustee and 
committee of inspection, but it requires a special 
resolution to remove a trustee or a member of a 
committee of inspection. I cannot from an 
examination of the Act discover or surmise any 
reason why the right to remove a trustee or a 
committee of inspection, or to authorise the trustee 
to act without the authority of the committee of 
inspection, should be given to creditors where the 
debts exceed £10 and taken away from creditors 
where there is no debt proved which exceeds £10 ; 
nor why the latter, who, under ordinary circum- 
stances, may be reasonably supposed to be the 
poorer, should, notwithstanding that they were 
unanimous, be compelled to spend money in the 
removal of the trustee, or allow the management 
of the estate to remain in the hands of persons in 
whom they have lost confidence. It seems to me 
unreasonable to put a construction on s. 6 which 
will operate to deprive creditors of that privilege. 
For these reasons, and for the reasons given by my 
brother Harding, I think that s. 5 is not to be 
read and construed as intended to do more than 
ascertain what proportion of creditors can do acts 
in insolvency binding on all the creditors. Now 
that is the view I take. I think you can give full 
eftect to the whole intention of the Legislature — 
full effect to s. 6 — by holding that that section has 
only to come into operation where there is a 
dissent, where there is not unanimity. In that 
case only when it becomes necessary to compute a 
majority — ^and once it becomes necessary to com- 



pute it — ^you must have the two classes of creditors. 
You must have a number which can be computed 
and a value which can be computed. Whilst it is 
unnecessary to compute you have no necessity, 
number or value. For these reasons I am of 
opinion that the certificate should be granted. 

Gbiffith, C. J. : The result is that the certificate 
is granted. 

Solicitors : Kinfj tC- Sochse. 



BROWNE r. COWLEY. 

Letfutlatire Assembly — Siispenskm of member — Stand- 
intj Orders — Jurisdiction of the Supreme Court, 

As the Legislative Assembly has power under its Standing 
Orders, pursuant to s. 8 of The ComtUuttim Act oj 
lS67i to regulate its internal procedure relating to 
orderly conduct, the Supreme Ck>urt has no jurisdiction 
to take cognisance of the mode in which a resolution 
for the suspension of a member was passed. 

Judgment of Griffith, C.J., (ante p. 234) affirmed. 

Bradlaugh v. Oosselt, (12 Q.B D., 271), followed. 

Appeal from a judgment of Griffith, C.J. (ante 
p. 284). 

Lilley, Drake, and Powers for the appellant. 

Byrnes y A.G.j Power, and Shand for the respon- 
dent. 

Arguments used were similar to those in the 
court below. 

The judgment of the Court (Harding, Chubb, 
and Real, JJ.), was delivered by 

Harding, J. : This is an action brought by 
William Henry Browne, a member of the Legis- 
lative Assembly, against its Speaker, claiming 
damages for expelling him from the Ass^mWy, 
and preventing him from attending to his ^aties 
as such member. The expulsion was, by Wtue 
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of a resolution of the House, arrived at on the 12th 
of September, 1894, whereby the plaintiff was 
8nsp?nded from the service of the House for one 
week. The plaintiff alleged that this resolution 
was ultra rirex and void, inasmuch as the Stand- 
ing Orders of the House were not complied with 
on its passing, and that consequently it afforded 
no protection to the defendant. The action was 
tried before the Chief Justice and a jury on the 
18th, 14th, and 15th of May, 1895, when the 
plaintiff was nonsuited. The plaintiff now 
appeals, and seeks to have the nonsuit set aside, 
and a new trial ordered on three grounds, the 
third of which, being the only one necessary to 
mention, is that the entry of judgment for the 
defendant was not in accordance with law. The 
question for this court arising under the above 
position is. Was the resolution of 12th of Sep- 
tember, 1894, a justification of the defendant's 
conduct, and an answer to the plaintiff's action ? 
Tfu Comtitution Act of 1867 ^ s. 8, so far as it is 
necessary to state it, enacts that " The said Legis- 
lative Council and Assembly, from time to time 
hereafter, as there may be occasion, shall prepare 
and adopt such Standing Rules and Orders as 
shall appear to the said Council and Assembly 
respectively best adopted for the orderly conduct of 

such Council and Assembly respectively 

all of which Rules and Orders shall, by such 
Council and Assembly respectively, be laid before 
the Governor, and, being by him approved, shall 
become binding and of force." The case of 
Barton v. Taylor (11 App. Cas., 197) establishes 
that under such a power as this the Legislative 
Assembly may adopt as its Standing Orders, so 
far as is applicable to its proceedings, the rules, 
forms, and usages in force in the British House 
of Commons, and that such Standing Orders, 
when assented to by the Governor, shall be valid. 
The Legislative Assembly, on the 17th of August, 
1892, adopted certain Standing Orders, which, on 
the 22nd of September, 1892, were approved by 
the Governor. Of these Standing Orders, 885 is 
as follows : — ** In all cases not specially provided 
for by these Standing Rules and Orders, or by 



Sessional or other Orders, resort shall be had to 
the rules, forms, and usages of the Commons 
House of Parliament of (ireat Britain and Ire- 
hmd, as existing at the date of the | assing of these 
Standing Rules and Orders, which shall be 
followed and o' served, so far as the same can 
apply to the proceedings of the House,** thus 
gi\ing to the Assembly in cases not provided for 
by its Standing Orders, the rules, forms, and 
usages of the Commons House of Parliament, so 
far as the same apply to the proceedings of the 
House. The case of Bratlhiuih v. ihmctt (12 
Q.B.D., 271) establishes that the House of Com- 
mons is not subject to the control of her Majesty's 
courts in its administration of that part of the 
statute law which has relation to its internal 
procedure only, and that what is said or done 
within its walls cannot be inquired into in a court 
of law, and that although a resolution of the 

I House of Commons cannot change the law of the 
land, yet a court of law has no right to inquire 
into the propriety of a resolution of the House 
restraining a member from doing within the walls 

, of the House itself, something which, by the 
general law of the land, he had a right to do. 
The case further established that an action would 
not lie against the Sergeant-at-Arms of the House 
of Commons for excluding a member from the 
House in obedi nee to a resolution of the House 
directing him to do so ; and that the court would 
not grant an injunction to restrain that officer 
from using necessary force to carry out the order 
of the House. The complaint in Ilradlatujh v. 
(rossett was that, having been elected and returned 
member for the borough of Northampton,* he had 
not been allowed to take the oath required by the 
Parliamentary Oaths Act, and that, by a reso- 
lution of the House, the Sergeant-at-Arms had 
been ordered '* to exclude Mr. Bradlaugh from the 
House, until he shall engage no further to disturb 
the proceedings of the House." The disturbance 
in question arose from the attempt of Mr. Brad- 
laugh to take the oath which the law required him 
to take, and which a resolution of the House 
prevented him from taking. 
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The plaintiff asked the court to declare the order 
of the House to be void, and to restrain the Sergeant- 
at-Arms from carrying it into eflfect. The law on 
the subject was stated on page 280 by Stephen, J., 
thus : **In order to raise the question now before us, 
it is necessary to assume that the House of Commons 
has come to a resolution inconsistent with the 
Act ; for, if the resolution and the Act are not 
inconsistent, the plaintiff has obviously no griev- 
ance. We must, of course, face this supposition, 
and give our decision on the hypothesis of its 
truth. But it would be indecent and improper to 
make the further supposition that the House of 
Commons deliberately and intentionally defies and 
breaks the statute law. The more decent, and, I 
may add, the more natural and probable suppo- 
sition is that, for reasons which are not before us, 
and of which we are therefore unable to judge, 
the House of Commons considers that there is no 
inconsistency between the Act and the resolution. 
They may think there is some implied exception 
to the Act. They may think that what the plain- 
tiff proposes to do is not in compliance with its 
directions. With this we have nothing to do. 
Whatever may be the reasons of the House of 
Commons for their conduct, it would be impossible 
for us to do justice, without hearing and consider- 
ing those reasons; but it would be equally 
impossible for the House, with any regard for its 
own dignity and independence, to suffer its reasons 
to be laid before us for that purpose, or to accept 
our interpretation of the law in preference to its 
own. It seems to follow that the House of 
Commons has the exclusive power of interpre- 
ting the statute, so far as the regulation *of its 
own proceedings within its own walls is concerned ; 
and that, even if that inte pretation should be 
erroneous, this court has no power to interfere 
with it directly or indirectly." Thus it is clear 
that the House has the exclusive right to regulate 
its own internal concerns, and that short of a 
criminal offence committed within the House, or 
by its order, no court will take cognisance of that 
which passes within its walls. An inspection of 
the Standing Orders shows that the Assembly had, 



under their Standing Orders, the power to pass 
such a resolution as it passed in this case. It is 
enough to refer to Standing Order 166, and the 
Standing Order of the House of Commons, 21, as 
the Assembly may either rightfully or wTongfuUy 
have held that either or both of the Standing 
Orders applied to the present proceedings. Stand- 
ing Order 166 gives the power to suspend from the 
service of the House "for such period as the 
House may think fit." Standing Order 21 limits 
the suspension on the first occasion to a week. 
The suspension in this case is for a week only, and 
is within both Standing Orders. The Votes and 
Proceedings of the sitting of the 12th September, 
1894, were put in at the trial and marked exhibit 
2, They show that ** disorder arising" Mr. 
Browne was named, and that it was consequent 
thereon that the resolution in this case was 
passed. This is also spoken to in the plaintiff^s 
evidence at folio 12 of the Chief Justice*s notes. 
This power being sh^wn to exist, it is not neces- 
sary or possible for this court to take cognisance 
of the mode ia which it was passed within the 
walls of the Assembly, and it will not do so, 
because, under Standing Order 385, so much of 
this privilege of regulating its internal concerns 
as related to orderly conduct under section 8 of 
The CotiHtiuaion Act of 1867 are part of the 
Standing Orders of the Assembly. The appeal is 
dismissed with costs. 

Solicitors for appellant : J. N. Flobimtm <^ To. 

Solicitors for respondent : Macpherson d- Feez. 



MUNICIPALITY OF BOCKHAMPTON V. INGHAM. 

Contract — Impossible condition — Rateable land — 
Exemption from rates — L^md vested in Local 
Authority — Local Government Act of 1878 f s. 
"76— Valuation and Bating Act oj 1890 (64 
Vic, Xo, 24), a. 11. 

An action will not lie on a covenant to pay money upon 
a condition, the performance of which is legally 
impossible. 
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The Manicipality of B. being the registered proprietors 
of certain land, demised it to the defendant for 
31 years at a fixed rent. The lease contained, inter 
aiia, a covenant in these words : " The said demised 
premises shall be liable to be rated and assessed in the 
same manner as if the said premises were not the 
property of the said municipality." 

The manicipality sued the defendant for rates. 

Held ihKi the land was "rested in the municipality" within 
the meaning of s. 176 of The Local Oovtmment Act of 
1878, and s. 11 of The ValwUion and Bating Act of 
1890, notwithstanding that it was in the possession of 
the defendant. 

The exemptions from rating contained in those Acts are not 
conditions for the benefit of individuals, but limitations 
of the statutory authority of the Local Authority. Such 
authority cannot be conferred by agreement inter partes. 

Ileld/uriheTj that reading the covenant as a covenant to 
pay a sum to be be assessed in the form of rate» in 
respect of the property, the provisions of the Local 
Government Acts allowing an appeal from assessments 
to legal tribunals could not be applied to land not 
rateable under the Acts, and that, the conditions of 
assessment being consequently impossible of complete 
fulfilment, the covenant was invalid. 

Appeal from so much of an order of Harding, 
J., under O. XIV, r. 1, as gave leave to sign Final 
Judgment against the defendant for £82 10s., 
claimed by the plaintiffs as rates due under implied 
covenants containeti in leases executed by the 
defendant under the Beal Property Acts. 

Feez and Shand for appellant. 

Lilletj for respondent.^. 

The facts and argument appear fully in the 
judgment of the court (Griffith, C.J., Chubb and 
Real, JJ.), which was delivered by 

Griffith, C.J. : This is an appeal from an order 
of Harding, J., upon an application for final 
judgment under 0. XIV, r. 1. The writ is 
indorsed with a claim for rent and rates due under 
covenants implied in leases under the Real 
Property Acts. The amount in question on this 
appeal is a sum of £82 10s. claimed as rates. 
The facts are not in dispute. The plaintiffs being 
the registered proprietors under the Real Property 
Acts of the lands in respect of which the rates are 
alleged to be due, demised them to the defendant 
for terms of twenty-one years at fixed rents. The 
leases, which were executed by the defendant, were 



expressed to be made subject to certain covenants, 
CDnditions, and restrictions, one of which is in these 
words : '^ The said demised premises shall be liable 
to be rated and assessed in the same manner as if 
the said premises were not the property of the said 
municipality." The defendent contends that this 
condition or covenant is illegal, or at any rate 
ineffectual, and imposes no obligation on him. 
Harding, J., allowed final judgment to be signed 
for the amount in question. The plaintiffs contend 
that although they are registered proprietors of 
the land, it is not vested in them within the 
meaning of s. 176 of The Local (iovernment Act of 
1878y which was in force when the leases were 
made, or of s. 6 of The Valuution Act of 1887, or of 
8. 11 of The ValtuUum and lUithui Art of 1890 y 
inasmuch as it is in the beneficial occupation of 
the defendant for a term of years, and their estate 
is an estate in reversion only. The language of 
these sections, so far as regards the matter now 
in question, is substantially identical. That of the 
Act of 1878 is: "All land shall be rateable 
property within the meaning of this Act, save as 
is next hereinafter excepted, that is to say {intiv 
alui)y land vested in or in the occupation of or 
held in trust for the municipality or the council 
thereof." That of the Acts of 1887 and 1890 is : 
'' All land is rateable for the purposes of this Act 
with the following exceptions only, that is to say 
f inter alia y, land vested in or in the occupation of 
or held in trust for the local authority." The 
definition draws a plain distinction between land 
vested in the local authority and land in their 
occupation. We think that the word ** vested " is 
used in a popular sense, and is intended to denote 
land of which the local authority is owner in fee, 
or for any lesser estate, whether their title arises 
from a deed of grant or any other instrument by 
which an estate in land can be lawfully vested in 
them. And we think it is none the less vested in 
them because they have gt anted a lease of it. It 
follows that the land was not, and is not, rateable 
land under the Local Government Acts. The 
Valuation and Rating Act contains, as did the 
earlier Acts, the provisions of which are re-enacted 
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in it with amendments, elaborate provisions for 
assessing, making, and enforcing rates. These 
include provision for valuation, for notice of the 
valuation to persons liable to pay the rates, for 
appeals by aggrieved persons to justices, with a 
final appeal to this court on questions of law, and 
for enforcing the rates by distress. The local 
authority is required to keep account of the rates 
collected, and is entitled to an endowment from 
the consolidated revenue, the amount of which is 
dependent on the amount of rates actually collected. 
We think that these provisions exclude the 
notion that the exceptions from rateability are 
in the nature of an exception introduced in a 
statute in favour of individuals, and the benefit of 
which may be waived by the persons for whose 
benefit it was enacted. The power of the local 
authority to make and collect rates on land within 
its local jurisdiction is purely statutory. As to 
land which is not included in the power, but falls 
within the exception, they have no statutory 
power at all relating to rates. This being so, we 
have no doubt that a covenant by parties cannot 
have the effect of making that rateable which by 
law is not rateable. The covenant in question 
cannot, therefore, have literal effect given to it, 
and the money sought to be recovered cannot be 
recovered as rates. No objection was, however, 
taken to the form of the indorsement on the writ. 
It was further contended for the plaintiffs that 
even if literal effect cannot be given to the covenant, 
it is susceptible of an interpretation that will give 
effect to the substantial intention of the parties 
which, it was said, was that the lessee should, 
in addition to his fixed rent, pay by way of rent or 
return to the lessors a further sum, which should 
be of equal amount to that which would be payable 
as rates if the land had been rateable. It is not 
unlikely that this was the intention of the parties, 
if they really applied their minds to the question 
from that point of view. For the defendant it 
was urged that the covenant is illegal — ?.^., 
contrary to law, because if it took effect according 
to its terms, the plaintiff's income from rates 
would be apparently swelled by the amount paid 



as rates in respect of their own property, by which 
means they would be entitled to claim a larger 
endowment than they were really entitled to, and 
that this would be a fraud on the public. No 
doubt this result would follow if moneys received 
by the plaintiffs from the defendant under the 
covenants were included in the verified account 
sent to the Treasurer upon which the amoimt of 
endowment is calculated. But it is not necessary 
to impute to the plaintiffs an intention to do this, 
or to do otherwise than to exclude the moneys so 
collected from their verified account. " If words 
have a double intendment, and the one standeth 
with the law and the other is against the 
law, they are to be taken in a sense which is 
agreeable to law." (Shep, Touch. 80, and per 
Martin, B., in Fussell v. Daniel, 10 Ex. 597.) 
This doctrine may be applied, we think, as well in 
considering the lawfulness or unlawfulness of a 
contract, as in considerieg its verbal construction. 
Moreover, even if an unlawful intention can be 
imputed to a municipal council as distinguished 
from an attempt to do an act which is ultra vires, 
the question of intention would be one of fact. 
The defendant further contended that the covenant 
if not unlawful, was inoperative. Assuming that 
the court ought, under the circumstances, to 
endeavour to construe it so as to give it some 
effect, we think it could not be put more favour- 
ably for the plaintiffs than as a covenant to pay, 
by way of additional rent, a sum of money to be 
assessed in the same manner, by the same persons, 
and subject to the same conditions, as are 
applicable to the assessment of rates. A covenant 
in those terms would import all the provisions of 
the Acts in force for the time being relating to 
the assessment of rates, including the right of 
appeal to justices and to this court. And the 
assessment of the amount in accordance with those 
conditions would be a condition precedent to the 
obligation to pay it. Such a condition would, 
however, be impossible of fulfilment; for the 
agreement of the parties would not confer juris- 
diction on the justices or on this court to entertain 
an appeal from the valuation (Farp^anm v. 



189.5. 



THE QUEENSLAND LAW JOURNAL. 



259 



Mor^Ht 1894, 1 Q.B. 652), even if it could import 

the provisions as to valuation by a statutory or 

official authority. '' If the condition be impossible 

no state or interest shall grow thereupon'* (Co. 

Lin., 206 A.C.). We think that when the matter 

of an agreement is legally impossible, which both 

parties are presumed in law to know, no valid 

contract can arise from such agreement (Leake on 

Coniracts, 687). And we think that the doctrine of 

waiver does not apply to conditions impossible of 

performance. It was contended, however, by the 

learned counsel for the plaintiffs that the parties 

intended to import only such of the pronsions of 

the valuation and rating laws as could by law be 

imported. There is nothing on the face of the 

instrument to suggest any such limited intention. 

It is, on the contrary, highly improbable that the 

lessee intended to bind himself to pay upon any 

valuation, however excessive, that might be put 

upon the land, and to forego all right of appeal. 

If we were to impose such a limit, we should be 

making a contract for the parties, and not 

construing the one which they have made for 

themselves. We think, therefore, that no legal 

effect can be given to the covenant in question, 

and that the defendant is entitled to succeed on 

this appeal. It was agreed that this application 

should be taken as the hearing of the action. The 

order of the court will, therefore, be to vary the 

decision below by reducing the judgment for the 

pkintiffs by £82 10s., and entering judgment for 

the defendant in respect of that part of the 

plaintiffs' claim. The defendant should have the 

costs of the appeal. 

Solicitor for appellant : J. F. FitztjeraUU 

Solicitors for respondents : Rees U. tit Sydney 

Jitne9. 



IN CHAMBERS. 

Gbiffith, C.J. 2l8t September, 1894. 

He walkeb's will. 

Paftniny accounts — KxeciUor^ commUsion — GroM 

and net receipts. 

Ck>mmis8ion will be allowed to an executor properly 
carrying on a business on the net and not on the 
grosa amount of his receipts from the business. 

Application to pass executor*s accounts and for 
a commission on his receipts. 

In this case J. T. Walker, the executor of the 
will of Thomas Walker, deceased, applied to pass 
his accounts as executor from the 2Srd February, 
' 1898, to the 28rd February, 1894, and for a 
commission on £5,008 l.Ss. 2d., his receipts in 
the estate. 

The accounts were accounts of a station property 
mortgaged to the testator, and of which the 
executor was in possession as mortgagee. The 
£5,008 18s. 2d. was the amount of the gross 
receipts from the property, the net receipts being 
only £1,198 18s. 4d. 

Jodrell, for the applicant, asked for an order 
passing the accounts, and allowing commission 
to the executor on his gross receipts. 

GniFFrrH, C.J. : I do not think I can treat the 
gross receipts as income of the testator's estate. 
The net receipts from the station are £1,198 18s. 
4d., and I will allow commission on that amount 
only. 

Solicitors for applicant : liiithniny <lt Jensen. 



IN CHAMBERS. 



Griffith, C.J. 19th April, 1896. 

He WATSON, INSOL\^NT. 

Petitioning creditor's cosUt — Insolvency Act of 1874, 
ss. 67, 202 (12), rr. 200, 201, 226. 

A creditor making application for an order of adjudication 
under r. 200 of The Imolvency Act of 1874, or for an 
order under r. 201, to proceed with the insolvency, is, 
as regards his right to costs out of the estate, a 
petitioning creditor within the meaning of s. 67 of 
that Act. 
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Application by trustee and creditors of estate 
for an order that the costs of the adjudication of 
insolvent and of the order to proceed with the 
insolvency should be taxed and paid out of the 
estate of the insolvent. 

The insolvent had filed a petition under ss. 
202 and 204, but before the meeting of creditors 
an order had been made under r. 200, on the 
debtor's application, adjudicating him insolvent, 
but staying proceedings until after the meeting. 
No resolution having been passed at the meeting, 
an order was made under r. 201 on the application 
of the present applicant, directing the insolvency 
to be proceeded with. The taxing officer had 
refused to tax the costs of these proceedings as 
petitioning creditor's costs without an order of 
the court. 

Robinsony for the applicants, submitted that the 
costs were petitioning creditor's costs, and should 
ba taxed and paid out of the estate. 

Griffith, C.J. : I think that r. 201 provides an 
alternative form of proceeding for adjudication, 
more summary than that under s. 202 (12). I 
am disposed to think, therefore, that a creditor 
who makes application under r. 201 for adjudica- 
tion, or for an order to proceed with the insolvency, 
is a petitioning creditor within the meaning of 
s. 67. I think also that the adjudication was 
part of the proceedings for liquidation within r. 
226, and that the costs are payable under that 
rule. The taxing officer must tax the costs. 

Solicitors for the applicants and the trustee : 
J. X. Uohinsmi (0 Co, 



IN CHAMBEKS. 



Griffith, C.J. 27th May, 1895. 

He keenan's lands and goods. 

Fassimf accounts — Breach of tritst — Duty of 
Registrar, 

The Registrar's duty on passing executor's accounts does 
not include consideration of the question whether an 
amount admitted by the executor to have been received, 
was received in consequence of a breach of trust. But 
be may report the facts specially. 



Application to pass administrator's accounts. 

On the application of the Queensland Trustees 
to pass their accounts as administrators of the lands 
and goods of W. J. Keenan, deceased, it appeared 
that the sum of £70G, part of the estate, had been 
at deposit in the Queensland National Bank, and 
that the time of repayment had, by the bank's 
reconstruction scheme, been postponed for some 
years. The administrators had sold this deposit at 
15s. in the £. Some of the next of kin were of age 
and had consented to the sale, but others were 
under age. The Deputy-Registrar refused to pass 
the item representing the purchase-money on the 
ground that the sale was a breach of trust. The 
matter was referred to the judge. 

Chambers for the administrators. 

Griffith, C.J. : I am of opinion that the 
question whether the sale of the deposit was a 
breach of trust is not one for the CDnsideration of 
the Registrar upon the passing of the accounts, 
but I think that it would be proper for him, if he 
thinks fit, to report the facts specially in his 
certificate. 

Solicitors for the applicants : Chambers^ Bma 
it' WXab, 



Griffith, C.J. 



29th May, 1895. 



hi re m'collim's trusts. 

Vesting order — Section 29 of Trustees and Incajtaci- 
tated Pet^om Act of 1867 — Entitling of difcu- 
mcnts in applicatum. 

Held that an application for the transfer of stock of a 
lunatic trustee or mortgagee under s. 29 of TrvsUes and 
Incapacitaitd Persons Act of 1867 need not be entitled 
in the matter of the lunatic. 

Application by petition under s. 29 of TntMtes 
and Incapacitated Persons Act of 1867, to vest the 
rights and interest of James Rowe Newman- 
Wilson, a person of unsound mind, and other 
persons, in petitioner, C. £. M'Collim. 

W. F, Wilson appeared to support the petition, 
which was entitled in the matter of The Trustees 
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ami IncapaciUiUd Persons Act c/ 1867 and in the 
matter of the trusts, but not in the matter of the 
lunatic. He submitted that the petition need not 
be entitled in the matter of the lunatic, and cited 
In re Slparrow (L.R. 5 Ch., 662), Re IVntson (19 
Ch.D., 884), and Be Gardmr (10 Ch.D., 29). 

Griffith, C.J. : I do not think it necessary to 
entitle the petition in the matter of the lunatic. 

Solicitors for petitioner : W. //. Wihon d- 
Hemmhuj. 



CHARTERS TOWERS CRmi^^VI, SiniNGS. 



Chubb, J» 



16th May, 1895. 



REOINA l\ ROSS. 



IX CHAMBERS. 



Griffith, C.J. 10th July, 1895. 

Re A. R. JONES* WILL. 

T^ ill — Revocation — Ca ticellituj. 

Some time after the execution of a will the words *' Can- 
celled in consequence of having given my wife the 
balk of my property," were written on one page of the 
wiH, and signed by the testator. 

Held, that this was not a revocation of the will. 

Application by the executors named in a will of 
A. B. Jones, deceased, dated 81st March, 1895, for 
probate of that will. 

Referred by the Registrar to the Judge in 
Chambers. 

The will of which probate was sought was 
dated 81st March, 1895, and was duly executed. 
On the second page the following words were 
written: — ** 10 November, 1891. Cancelled in 
consequence of having given my wife the bulk of 
my property." This writing was signed by the 
testator. 

Beere, for the executors, asked for probate of 
the will in its entirety. 

Griffiih, C.J. : The case is governed by Cheese 
v. Ij)cejoij (2 P.D., 251) and Steplwns v, Tajnrll 
(2 Curt., 458). Probate should therefore go. 

Solicitors for appellants : Rees B. d Sydmy Jones, 



Criiititial Uuc — Murder — Practice — Statement of 
prisoner read to jury, 

A prisoner was allowed to read a statement to the jury after 
his counsel's address, and the Crown prosecutor was 
allowed a reply on the new matter. 

Begina v. Shimmin (15 Cox, 122), followed. 

At the Circuit Court, Charters Towers, held 
before Chubb, J., in May, 1895, George Ross was 
tried for the murder of his wife, Annie Ross. At 
the close of the case for the Crown, Macnaughton, 
for the prisoner, announced that he did not intend 
to call witnesses, but asked the court to allow a 
written statement, signed by the prisoner, to be 
I read to the jury before he addressed them on his 
I behalf. 

j Chubb, J. : The prisoner is now, by The Criminal 
1 Law Amendment Art, 1892, a competent witness 
I on his own behalf. Why cannot he give this 
statement on oath ? 

Macnawjhton: He is in such a state of nervous 
anxiety that I do not think he is physically able 
to give evidence. In Betjina v. Blacks, 1880, 
Bowen, J., on a trial for murder allowed this 
course. In Begimi v. Doherty (16 Cox, 806), 
Stephen, J., did the same, subject to the right of 
the prosecution to reply. 

Chubb, J. : In Beyim v. Milehome (15 Cox, 622) 
Lord Coleridge, C.J., says that it may be done 
after his counsel has addressed the jury, and that 
this was resolved by the majority of the judges, 
in which he did not agree. The question was 
considered at a meeting of all the judges liable to 
try prisoners, held in November, 1881, and 
adjourned for further consideration. After this 
meeting, Cave, J., in Reyina v. Shimmin (15 Cox, 
122), allowed the prisoner himself to give his own 
version of the facts after his counsel had addressed 
the jury, subject to a right of reply by the prose- 
cution on the new matter, and his Lordship said 
that this was the rule of practice intended to be 
! followed in future. Now that the prisoner is a 
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competent witness for himself, ought the practice 
to be continued ? I do not know of any settled 
rule in this court one way or the other. For the 
present, therefore, I will follow Begina r. Shimming 
and allow the statement to be read after you have 
addressed the jury. 

Macnautjhton then addressed the jury, after 
which the prisoner's statement was read by his 
counsel and handed to the associate. 

Jameson replied for the Crown. 

The prisoner was convicted of manslaughter. 



ArcrsT siniNGS of the r uu court. 



MAGUiL r. BANK OF NOBTH QUEENSLAND. 

Action on dishonoured cheque by non-trader — Damaffes 
— Post-dated cheque — Banker and customer — 
Banker' s Hyht of set-off- — Pass books — Bills of 
Exchange Act of 1884 (48 Vic, No. 10) ss. 
3, 4, 11, 12, 13 y 14 and 74. 

Action (or dishonour of two cheques. Plaintiff, a solicitor's 
clerk who had a banking account with defendants, 
issued to a creditor a post-dated cheque, which was 
put in circulation by the creditor and received in the 
ordinary course of banking exchange by defendants, 
who paid it and debited it to plaintiff's account before 
the date appearing on the face of the cheque. In 
consequence of this debit two other cheques drawn by 
plaintiff were dishonoured. 

HM by Griffith, C.J., and Real, J., that the true date of a 
post-dated cheque issued by the drawer is the date of 
its issue. Held also that defendants, who received the 
cheque in question from bondfidt holders for value, 
were themselves holders for value, and that the amount 
of the cheque was properly debited to plaintiff's 
account before the date appearing on its face. 

By Harding, J. : Without deciding whether a post-dated 
cheque is a cheque payable on demand or a bill of 
exchange payable at a future day, t.e. , on the date 
appearing on its face, that defendants were in either 
view entitled to debit the amount to plaintiff's account. 

Per Griffith, C.J., and Real, J. : Any person who ordinarily 
transacts his pecuniary business by means of cheques 
on a bank can maintain an action for substantial damages 
for dishonour without proof of special damage. 



It appeared from plaintiff's own evidence that before 
drawing the second cheque, the dishonour of which 
was complained of, he had, on being informed of the 
dishonour of the first, obtained from defendants his 
pass book, which showed that the post-dated cheque 
had been debited to his account, and that the balance 
to his credit was insufficient to meet the cheque which 
he then proceeded to draw. It appeared also that he 
knew that he would not be allowed to overdraw his 
account. 

Per Griffith, C.J., and Real, J. : An action could not be 
maintained for the dishonour of a cheque drawn under 
such circumstances, both on the ground of estoppel 
and on the ground of a suspension by express notice 
of the implied term of the contract between banker 
and customer on which the action was based. 

Per Harding, J. : It was for the jury to say whether the 
admitted facts would have that effect. 

Motion to set aside a judgment of Cooper, J., 
directing judgment to be entered (in accordance 
with the finding of a jury) for the plaintiff for 
£60 and his costs of action. 

Byrnes, A.G., ami Mansfield for the appellants. 

Feez for the respondent. 

The facts appear in the judgments of the learned 
judges. 

During the argument the following authorities 
were cited by the learned judges and counsel : — 

Marzetti v. Williams (1 B. & Ad., 415), Rolin v. 
Stemird (28 L.J., C.P., 148), TJirios v. Btmany 
(L.R. 6 P.C., 846, 367), Prehn v. Boyal Bank of 
Liverpool (L.R. 6 Ex., 92), Milvain v. Bank of 
New South Wales (10 V. L.B. (L.), 3), Stetcart v. 
Bank of Australasia (9 V. L.R. (L.), 240), The 
Stamp Act of 1894 {ss. 36, 41), Bills of Kxclwnge 
Act of 1884 («. 74), Kymer v. Laurie (18 L.J. 
(Q.B.), 218), Watson v. PoxOsen (15 Jur. 1011), 
Meyer, Morris cf Co. v. London and Westminster 
Banking Co. (1 Times L.R., 860; Cab. & EL 
498), Bevan on Negligence, p. 866, note 5 ; 
Walker on BanJdng (pp. 144 and 112), CVir^ir v. 
Duckirorth (L.R. 4 Ex., 818), Maedonald 
V. Txdly (1 Q.L.J., Sup. 21), 3 Ruling 
Cases (261), Annml Practice (1081, 2), Grant 
(197-8), Sneyd v. Williums (9 L.T.N.S., 116), 
Pfeiffer v. Midland Railway Co. (18 Q.B.D., 248), 
Dorin v. Bank of Victoria (5 V.L.R. (L.), 898), 
Morse on Banking (ss. 468, 290-1, 456, 889a), 
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Hall V. FulUr (5 B. & C, 750), ScMetj v. Rams- 
hoiham (2 Camp., 486), llobarts v. Tucker (20 L, J. 
(Q.B.), 270), Foster v. Mackreth (L.R. 2 Ex. 168), 
GaUy V. Fri/ (2 Ex. D., 265), Uoyal Bank of Scot- 
land V. Tottenhnn (1894, 2 Q.B., 715), 3/o/wm/.- 
-^rt»Ar V. Broilerick (27 Am. Dec., 192), Crawford 
V. TFfsteiWe i?flw^- (68 Amer., B. 162), Re Palmer 
(19 Ch.D., 409), Currie v. Misa (1 App. Cas., 
564 and 564), Da Silvay. Fuller (7 M. & W. 178n), 
Morley v. Culterwell (lb.), Williams v, Liieon 
J?<i»Jk o/ Australiu (5 Q.L.J., 99, 109, 110), 
O'Connor v. /S/iirny o/" Queensland (4 Q.L.J., 218), 
JAij IVi«»ianta (15 App. Cas., 228), Bank of New 
South Wales v, O'Connor (14 App. Cas., 281) 
2 Jfacleod on Banking (514, par. 91), Wlieeler v, 
G411 (82 Amer. Dec, 231-286), Allen v. Amv* 
(1 East., 485), Storeij on Bills (s. 490), Garnett v. 
xl/*AWrw (L.R. 8 Ex., 10). 

Gbiffith, C. J.: The plaintiff sued the defendants, 
who were his bankers, for damages for the 
dishonour of two cheques — one for £2 10s., 
dishonoured on 26th March; and the other for 
£1 14s. lOd., dishonoured the 1st April. The 
defendants paid £10 into court, which was more 
than enough to cover nominal damages, but denied 
that at the time when the cheques were dishonoured 
they had sufficient money of the plaintifTs in their 
hands applicable to the payment of them. The 
plaintiff is a solicitor's clerk, and the defendants 
contend that he cannot in any event recover more 
than nominal damages, not being a trader. The 
cause of action against a banker for dishonour of 
a cheque is for a breach of the contract which is 
implied from the relation of banker and customer, 
that the banker will, to the extent of the moneys 
of the customer in his hands and available for 
the purpose, honour any cheques that may be 
presented to him for ^yvoLenif Marzetti v. Williams, 
1 B. & Ad., 415). The measure of damages for a 
breach of such a contract depends on the same 
principle as in other cases of breach of contract — 
that is, the damages are such as may fairly and 
reasonably be considered as arising, according to 
the usual course of things, from such a breach of 
contract^ or such as may reasonably be supposed 



to have been in the contemplation of both parties 
when they made the contract, as the probable 
result of the breach of it (Hadley v. BajcendaUy 9 
Ex., 841). To a person who conducts his ordinary 
pecuniary transactions by means of cheques on a 
bank, the natural consequence of the dishonour 
of his cheques is that his credit will be injured. 
This appears to be equally a natural consequence 
whether he is a trader or not. It fellows that the 
plaintiff, who was shown to be such a person, 
might recover more than nominal damaged if the 
jury thought fit to award them, if the dishonour 
of the cheques was a breach of contract. No case 
in the English courts was cited to us in which a 
person not a trader had recovered more than 
nominal damages. On the other han^ no case 
was cited deciding that such a person cannot 
recover more thia>n nominal damages, except the 
case of Milrain v. Bajik of Xeir SoiUh Wales (10 
V.L.B. (L), 8), which was decided by Stawell, 
C.J., and Hob-oyd, J., in 1884. With great 
respect to those learned judges, they do not appear to 
have given sufficient weight to the consideration 
that the injury to credit arises not from the 
circumstance that the customer is a trader, but 
from the fact that he is a person who conducts 
his ordinary pecuniary business by means of 
cheques. The use of cheques and the keeping of 
banking accounts is much more generally spread 
amongst all classes of the community in Australia 
than it was in England in 1854, when the case of 
Rolin V. Steward (14 C.B., 695, 28 L.J.C.P., 148), 
in which the judges spoke only of the case of 
traders, was decided. The defendants not being 
therefore entitled on this ground to have the 
damages reduced below the amount paid into 
court, it becomes necessary to consider whether 
the plaintiff had any cause of action in respect of 
the dishonour of both or either of the cheques. 
The material facts on this point are briefly these : 
On the 15th of March, plaintiff issued to a creditor 
of his a cheque for £2 18s., dated the 6th of April. 
On the 19th of March this cheque was presented in 
ordinary course through the Queensland National 
Bank to defendants, who allowed it in account 
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with that bank and debited it to plaintifiTs account 
in their ledger. The result was that a balance 
of 15s. 5d. only remained to plaintiff's credit. 
On the 26th of lifarch, the cheque of £2 10s. was 
presented for payment and dishonoured. On the 
dOth of March, plaintiff having been informed of this 
dishonour, applied to defendants for his pass book, 
which was given to him on the same day, and 
which showed a credit balance of 15s. 5d. only. 
On the 1st of April he paid 12s. to his credit, which 
with the 15s. 5d. would make a total of 278. 5d.; 
and on the same day, without any further com- 
munication with the defendants, although he 
knew, he says, that he would not be allowed 
to overdraw, he drew the cheque for £1 14s. 
lOd., which was also on the same day presented 
for payment and dishonoured. It appears, 
therefore, that if the post - dated cheque 
for £2 18s. had not been debited to plaintid's 
account, he would have had sufficient money to 
his credit to meet both the cheques which were 
dishonoured, but that before he drew the second 
of those cheques he had been informed by 
defendants, at his own request, that according to 
their books the money at his credit was not 
sufficient to meet it. If the cheque for £2 18s; 
was rightly paid on presentment, or if the amount 
of it was properly debited to plaintiff's account on 
19th March, the defendants committed no breach 
of contract, and the action fails entirely as to both 
causes of action. It is necessary, therefore, to 
consider the legal effect of a post-dated cheque, 
and the rights and liabilities created by such an 
instrument. These now depend on The Bills of 
K.vchanffe Act of 1884. The principle to be applied 
in dealing with that Act is thus stated by Lord 
Herschell in Bank of Kmjlami v. Vafjliano (1891, 
A.C., at pp. 144-5) : '' The Act ... . was 
intended to be a code of the law relating to 
negotiable instruments. I think the proper course 
is, in the first instance, to examine the language of 
the statute and to ask what is its natural meaning, 
uninfluenced by any considerations derived from 
the previous state of the law, and not to start with 
inquiring how the law previously stood, and then. 



assuming that it was probably intended to leave it 
unaltered, to see if the words of the enactment 
will bear an interpretation in conformity with 
this \iew." Turning, then, to the Act, we 
find that a cheque is defined as ''a bill of 
exchange drawn on a banker, payable on demand " 
(s. 74), and the provisions of the Act relating to 
bills of exchange apply to cheques, except where 
otherwise provided (/6.). A bill of exchange is 
defined by s. 4 as ''an imconditional order in 
writing addressed by one person to another, 
signed by the parson giving it, requiring the 
person to whom it is addressed to pay on demand 
or at a fixed or determinable future time a sum 
certain in money to or to the order of a specified 
person, or to bearer." A bill is payable on 
demand if it is expressed to be payable on demand, 
or at sight, or on presentation, or if no time for 
payment is expressed. (S. 11). A bill is payable 
at a determinable future time if it is expressed 
to be payable at a fixed period after date or sight, 
or after the happening of a future but certain 
event. (S. 12). By s. 18, if a bill ''expressed 
to be payable at a fixed period after date" is 
issued undated, the holder may fill in the true 
date of issue. S. 14 provides that when a bill is 
dated the date is, unless the contrary is proved, to 
be deemed the true date of the drawing of the 
bill, and that a bill is not invalid by reason only 
that it is ante-da' ed, or post-dated, or dated (Mi a 
Sunday. 

It plainly follows from these provisions that the 
date appearing on a bill is not necessarily its 
true date ; that an erroneous statement of the 
date does not affect the validity of the bill ; that 
the true date, if material, may be shown ; and that 
the " fixed period after date '* at which a bill is 
payable means some day subsequent to the day 
mentioned at the top of the bill, as that on which 
the bill is drawn. If, then, a bill is a valid bill 
although ante-dated, or post-dated, or undated, it 
must have that quality as soon as it becomes a 
bill — that is, when it is " issued ; " which means 
(s. 8) when it is first delivered complete in form 
to a person who takes it as holder. It is settled 
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by the cases of Ex jmrU Bichdale (19 Ch. Div., 
409), and Eoyal Bank of Scotland v. Tottenham 
(1894, 2 Q.B., 715) — one decided before, and one 
after the passing of the English Bills of Exchange 
Act (with which, for the present purpose, the 
Queensland Act is identical) — that a banker into 
whose bands a post-dated cheque comes in the 
course of businesH, and which he allows in account 
with the person from whom he receives it, is a 
holder for valuable consideration. The holder of 
what ? Plainly of a valid bill, which it cannot 
be unless it has been lawfully issued. Now a 
valid bill must in law have some date. Its validity 
is not affected by the wrong date being written 
upon it, or by its having no date so written. By 
holding that the true date of a bill is the date of 
its '' issue " as defined by the Act, all these pro- 
visions are reconciled. And I think that this is 
the necessary construction of the provisions of the 
Act to which reference has been made. The true 
date of the bill or cheque in question was there- 
fore the day when it was issued by plaintiff — i.f., 
the 15th of March. It was then a negotiable 
instrument, the negotiability of which could not 
be affected by any act of the drawer. If this is 
so, it appears that it was then a bill payable on 
demand, and the defendants were justified in 
paying it when presented on 19th March, and 
that they were at liberty to prove that its true 
date was antecedent to that day. 

If it is said that post-dated cheques are well- 
known instruments, and that this construction 
practically does away with them, I say that is not 
so. A man may well draw a cheque, dating it as 
of a future day, intending that it shall not be 
issued till that day. If it comes into the hands 
of any person before that day, he has notice 
on the face of the cheque that it is a document 
w^hich is apparently not in circuhtion as a nego- 
tiable instrument, and if he takes it as such he 
does so at the risk of its being afterwards found 
that the person from whom he received it had no 
right to it. But if it turns out that that person 
had a good title to it as a valid negotiable instru- 
ment, the risk proves to have been nothing. The 



English case of Da Silvay. Fuller, and the American 
decisions cited to the court as to the effect of a 
post-dated cheque, go no further than this. It is 
said that according to the latr um chant, which is 
preserved by s. 99 of the Bills of Exchange Act, a 
post-dated cheque imports a direction to the 
banker not to honour it before the date expressed 
on the face of the cheque. Bankers probably act 
on that view. But I do not see how such a 
direction can have any more effect than an express 
direction to a banker not to honour a cheque 
which bears the true date of issue. Such a 
cheque would nevertheless be a jierfect negoti- 
able instrument, and if the banker became a 
holder of it for valuable consideration, as the 
defendants admittedly, did in this case, he could, 
I think, set it off against his customer's balance 
in his hands (Garnett v. M'heican, L.R. 8 Ex., 
10). For these reasons I think that the cheque 
for £2 18s. was properly debited to the plaintiff's 
account on 19th of March, and that the dishonour 
of the cheques in question was not in either case 
a breach of contract. This conclusion is not 
inconsistent with the actual decisions in any of 
the English cases cited, although it may be 
inconsistent with some incidental observations of 
learned judges. The case of Fmter v. Mackreth 
(L.R. 2 Ex., 168), which was before the Bills of 
Exchange Act, and is, therefore, no longer binding, 
turned upon the authority of a partner in a firm 
of solicitors to bind the partnership by a negoti- 
able instrument not intended to be paid until a 
future period. The conclusion has the further 
advantage that a man w^ho attempts to evade the 
provisions of the Stamp Act by giving a post- 
dated cheque with a penny stamp, instead of 
giving a bill of exchange payable at a future day 
and bearing a shilling stamp, cannot maintain an 
action of breach of contract against his banker 
founded on their acting on the assumption that 
he did not attempt to do so. With regard to the 
cheque for £1 14s. lOd., I desire to add that in 
my opinion the plaintiff could not in any case 
support the verdict so far as it depends on the 
dishonour of that cheque, and that for two 
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reasons : (1) The implied contract to honour 
a customer's cheques to the extent of the 
funds available is determined by express notice 
to the customer before a cheque is drawn 
that according to the banker's books there are 
not sufficient funds available for its pay- 
ment; and (2) a man who deals with another, 
knowing that that other believes, although 
erroneously, in the existence of a certain state of 
fccts, cannot, without" correcting the error, be 
heard to say that the actual state of facts was 
different. 

'Hardino, J. : I propose expressing my opinion 
on this case in so much as the judgment 
which has been delivered by the Chief Justice 
contains some things which I do not agree with, 
and other parts of it I find entirely unnecessary 
to decide, for the purpose of this action. As the 
case was left by the Attorney-General, he (the 
Attorney-General) said it was enough for him to 
leave the case without a definition of what 
exhibit 4, the post-dated cheque, is — ^whether it 
is a bill of exchange, payable on demand ; or 
whether it is a bill of exchange, payable at the 
date of the cheque. But taking either of those 
views he is bound to succeed. That being so, I 
consider that it not being necessary for the deci- 
sion of this case to decide which it is, any decision 
given by this court wiil on future occasions be 
nothing but obiter dicta, I never lend myself to 
that. I decide every case as it comes up, and 
endeavour, so far as I can, not to allow myself, 
or counsel arguing before me, to be embarrassed 
by some statement of the law which was not 
necessary to the decision of the case. That being 
so, I proceed to give my reasons in the case. The 
facts are sufficiently known. The exhibit No. 4 
was a cheque drawn by Magill on the Bank of 
North Queensland for £2 18s., and was dated 6th 
April. That cheque got into the hands of Magill's 
bankers. Now, if that was a bill of exchange 
payable on demand, when it was presented at the 
bank, if the bank had assets in hand, they were 
right in paying it ; and having paid it, if another 
cheque came in, and that payment reduced the 



customer's balance below the amount of that next 
cheque, they were justified in dishonouring the 
next cheque. That was the event which would 
happen, and that was also the event which did 
happen when the second cheque was presented, so 
that if it is a bill of exchange payable on demand, 
the action must fail. On the other hand, it may be 
a bill of exchange payable on the date which it 
bears. In the case of Foster v. Mackreth (L.B. 
2 Ex., p. 166) Martin, B., says: "We have 
considered the case a great deal, and much doubt 
has existed upon the point in my own mind, and 
in the minds of the other members of the court ; 
but we are all of opinion that we cannot in sub- 
stance distinguish this cheque from a bill of 
exchange at seven days' date." Kelly, C.B., says : 
''For the purposes of our decision it is only 
necessary to hold that, so far as regards its prac- 
tical effect, a post-dated cheque is the same thing 
as a bill of exchange at so many days' date as 
intervene between the day of delivering the 
cheque and the date marked upon the cheque. In 
the case of Ex parte Richdale^ in re Palmer (19 Ch. 
Div. 409, at p. 417), Brett, L. J., now Lord Esher, 
says : '' On the 25th April they gave him a cheque 
for the amount of the debt, a cheque not payable 
on demand, but dated 28th April. This was 
equivalent to giving him a promissory-note 
not payable till the 28th April." Of 
these two cases, the first was certainly before 
the Bills of Exchange Act was passed. The next 
one was on or about the time, but the same 
principle is clearly deducible from the case of the 
Itoyal Bank of Scotland v. Tottenham (1894, 2 
Q.B., 715), in which Brett, L.J., now Lord 
Esher, took part, and which could not have been 
decided unless Lord Esher remained of the same 
opinion that he was before. So that as far as the 
English authorities are concerned, on an Act 
which is exactly similar to ours, on the same 
words, and the same section, I take it that the 
authorities at home are that this would be a bill 
of exchange payable at the date which it bears. 
But, as I say, for the purposes of this case, it is 
not necessary to decide it, and so far as I am 
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concerned I leave it entirely open whether it is or 
is not, so that when the case arises my mind will 
be free from tne embarrassment of a previous 
expression of opinion. Assuming, however, that 
exhibit No. 4 is a bill of exchange payable on the 
day of its date — the 6th April — ^it had been issued, 
and it had got into the hands of Johnston and 
Castling. They paid it into the Queensland 
National Bank, and the latter forwarded it to 
Magill's bankers. The present Bills of Exchange 
Act says that it is not necessary to present a bill 
for acceptance, unless it is payable at sight, but 
Bijh'B on Bills, at p. 205, says it is in all cases 
advisable for the holder of an unaccepted bill to 
present it for acceptance without delay, for in 
case of acceptance the holder obtains the additional 
security of the acceptor. If this was a bill of 
exchange it would be advisable to forward it for 
acceptance at least. Now, what are the duties of 
the drawer ? He accepts bills of exchange drawn 
on him in respect of assets of the drawer in his 
hands at the time; and I take it that if the 
acceptor had assets of the drawer in his hands to 
the value of £20, and he had received and accepted 
a bill of exchange for £20, he would be entirely 
justified, if he received a second bill for £20, in 
refusing to accept it. Now the plaintiff put the 
banker in that position. This cheque (exhibit 4) 
having been forwarded for acceptance, assuming the 
banker had moi^ moneys of the drawer, or owed 
more money to the drawer than the amount of it, 
he was bound to accept it. If he had accepted it he 
would no longer have owed the drawer sufficient 
moneys to pay the second cheque that was sent in, and 
he would have been entitled to dishonour the second 
cheque, and so on with the third or any nimtiber. 
It must be recollected that the banker pays these 
bills of exchange and cheques not out of the 
moneys of the customer, but out of his own 
moneys, and he charges them in account with the 
customer. ^ If he were entitled to accept exhibit 
No. 4, and thus render it legal and proper for him 
to refuse the next cheque ; or if he pays out of his 
own moneys the first cheque, how much more is 
he free from any liability to accept or pay cheques 



or bills of exchange drawn on him after that. 
True, he might not at the time that the second 
cheque had been presented, although he had out 
of his own moneys paid this exhibit No. 4, be 
entitled in the account to charge the customer 
Magill with the amount of the post-dated cheque, 
£2 18s., but he was entitled, having that in his 
hands, and having accepted the amount which left 
not enough to meet the cheques afterwards coming 
in, to dishonour those cheques ; and whether or 
no they were entered on the pass book, he was 
equally entitled. Therefore, on these grounds, I 
consider it is not necessary to decide whether this 
is a bill of exchange payable on demand, or 
whether it is a bill of exchange payable on the 
true date. As I have said, argument may arise 
on that at some future time. So far as I can see, 
the English authorities show that a post-dated 
cheque may be drawn and operate as a bill of 
exchange payable on the day of its apparent date. 
Whether it is law or not there is no necessity for 
me to decide, and I do not. With regard to the 
rest of the case, as to the presentation of the 
banker's pass book, and whether or not that 
amounts to a notice that they won't pay, I think 
it entirely depends upon the facts and the circum- 
stances under which it is presented, and I think 
it is a question for the jury to say whether or no 
that pass book coupled with the surrounding facts 
amount to the fact or proof of the fact that the 
bankers gave notice that they did not intend to 
honour cheques except on that account. I think 
that is entirely a question for the jury and not a 
question for this court. I simply rely on the 
grounds for the decision which I have given. 
The judgment must be for the defendants, and 
the appeal must be allowed with costs. 

Real, J. : I concur in the judgment of the 
learned Chief Justice in its entirety. If I did not 
concur with the learned Chief Justice I should 
concur with the judgment of my learned brother 
Harding. 

Appeal allowed with costs. 

Solicitors for the appellants : Thjnneit Macartney. 

Solicitors for respondent : Roberts d Eoberts. 
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HULHOLLAND V, KING. 

Contract for board — Implied condition of good 
heha vioxir — Immora lity — Practice — Kvidciice in 
reply. 

Defendant, by a written agreement, agreed to provide 
plaintiff with board for three years at a fixed rate. 
The agreement contained no provision as to the 
plaintiff^s behaviour. Before the three years had 
elapsed, defendant, on the ground of plaintiff*s alleged 
immorality with defendant's female servant, refused 
to supply him further with board. 

Hdd that the breach of contract was not justified by the 
alleged immorality. 

SenibU (Griffith, C.J., and Heal, J.) that it is an implied 
condition of a contract involving a personal relation 
between the parties that neither party will be guilty 
of such misbehaviour as would render the continued 
performance of the contract an intolerable burden to 
a reasonable person. 

Per Harding, J. : Immorality not being illegal, and the 
parties to a contract having the power to provide in 
the contract against it, no condition of good behaviour 
can be implied. 

During the hearing of the action the plaintiff in cross- 
examination denied the truth of certain statements 
contained in evidence which had been taken on com- 
mission, and which was afterwards given for the 
defence to prove the alleged immorality. 

Hdd that the plaintiff was entitled to give evidence on his 
own behalf in reply to the defendant's case, notwith- 
standing that he had been so cross-examined. 

Appeal from^ a decision of Mr. District Court 
Judge Paul, after trial with a jury, that judgment 
be entered for the defendant. 

This was an action in which the plaintiff sought 
to recover damages for breach of a contract by 
which defendant agreed to provide him with 
board for three years at a fixed rate. 

The defence set up was that the plaintiff had 
been guilty of immoral conduct with defendant's 
female servant, whereupon defendant refused any 
further to perform the contract. In the course of 
the trial the jury found that the defence was 
proved, but assessed the damages at £41 17s. 

The learned judge entered judgment for the 
defendant. The plaintiff appealed. 

Sydes for appellant. 

Dickaon for respondent. 

During the argument the following authorities 
were cited : — 



Amon on Contracts^ p. 822; ErersUy, 988; 
TF instone v. Ztn/i, 1 B. & C, 460 ; Stephen on 
Evidence, 180 ; Selwyn, N.P. (18 Ed.), 80 : Atkiny. 
Acton, 4 C. & P., 208. 

Griffith, C.J. : The plaintiff and the defendant 
entered into an agreement that the plaintiff should 
board at Womblebank station, of which the 
defendant was manager, for a term of three years 
at an agreed price. Womblebank was the terminus 
of a mail line which was to be conducted by the 
plaintiff during that period, and it appears that 
the nearest place where he could live if he did not 
live at Womblebank was twenty-five miles away. 
The agreement was in terms that he should 
<< board" there. The learned District Court 
Judge held that this term included lodging. 
Probably it at least included permission to live 
somewhere on or near the premises. Whether 
shelter was to be provided for him or he was to 
provide it for himself is not of much consequence. 
The defendant alleges that after a lapse of about 
twelve months he refused to allow the plaintiff to 
continue on the premises, or to supply him with 
board any longer, on the ground that the plaintiff 
had been guilty of immorality with defendant's 
female servant. That defence is based on the 
assumption that in a contract of this sort there is 
an implied condition that the boarder will not so 
conduct himself. I am inclined to think that in 
every contract which involves a personal relation 
between the parties there is an implied condition 
that neither party will do anything which would 
render the continued performance of the contract 
intolerable to a reasonable person. In the case of 
a boarder, I am inclined to hold that there is an 
implied condition that the boarder will not so 
misconduct himself as to render his continuance 
in the house an intolerable burden to the owner. 
It is not unreasonable to hold that such a condition 
is implied. But it must be remembered that the 
ground for holding any condition to be implied in 
a contract is that it must from the nature of the 
case have been in the contemplation of the parties 
at the time when the contract was made. I think 
it probably was in contemplation in this case that 
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neither should so conduct himself as to cause an 
intolerable burden to the other. The defendant 
agreed that the plaintiff should be allowed to live at 
or near his house for three years. It is contended 
that that included an implied obligation that the 
plaintiff would not be guilty of any immorality on 
the premises for three years. Can it be said that that 
was a condition in the contemplation of the parties 
when the bargain was made ? I think not. We 
do not sit here to justify immorality, but if a 
party to a contract wants to insist that the other 
party who is to live at or near his house shall not 
be guilty of immorality, no matter to what 
temptation he may be exposed, it would be just as 
well that he should express it in the agreement. 
The mere fact that a man is guilty of immorality, 
when there is no implied contract that he shall 
not be guilty of immorality, is not a ground for 
putting an end to a contract. Mr. Dickson con- 
tended that although that fact might not of 
itself be sufficient, the conduct of the plaintiff 
might be so intolerable that the defendant could 
not treasonably be expected to allow him to remain. 
No circumstance is disclosed in the evidence, 
except the condition of the servant. I do not 
think that anything in the evidence would justify 
a jury in finding that any condition which can be 
held to have been implied in the contract had 
been broken. The defendant's defence,' therefore, 
fails altogether. The damages have been assessed 
by the jury at £41 17s., and in my opinion the 
appeal should be allowed, and judgment entered 
for the plaintiff for £41 17s., with the costs of the 
appeal. Another point was raised as to evidence 
in reply. After the evidence in support of the 
defendant's case had been given, the plaintiff 
offered evidence in reply to show that he had not 
been guilty of the immorality alleged. That was 
rejected by the learned judge on the ground that 
the plaintiff had been already cross-examined on 
the point. Now there is a great difference between 
a man answering questions under cross-examina- 
tion, and putting his own case forward for himself. 
The fact that a plaintiff has been cross-examined 
on a matter of defence raised by the defendant 



does not prevent him from making his own case 
in reply. If he has gone fully into the matter in 
cross-examination, and given all the evidence that 
he wishes to give, there would be no use in calling 
him again, and probably a new trial would not be 
granted if he is prevented from merely saying 
over again what he had previously said. If it 
appears that he merely wanted to repeat evidence 
that he had already given, probably the judge 
would be justified in not allowing him to do so ; 
but a plaintiff is not precluded from making a case 
in reply merely because he had been previously 
cross-examined on the matter. 

Hardino, J. : As far as the result, I am of the 
same opinion, but I do not think it will be 
necessary for this decision to in any way lay down 
that it is part of a lod^^er's contract that whilst he 
occupies his lodgings he will not be guilty of 
intolerable conduct. I have searched very care- 
fully this morning, and I can find no dietfi or 
authority to that effect. Here, the contract was 
to feed the plaintiff, and provide a place for him 
to sleep in for a certain period. There was 
no provision that if he committed an impro- 
priety, the contract should be at an end. The 
defendant has not taken the precaution to retain 
in his hands the power to terminate the agreement 
on either a substantial or frivolous ground. The 
immodesty or immoral conduct of the servant girl 
might afford ground for an action for loss of 
ser\dce, but nothing else. I cannot understand 
how it is to be presumed a part of this contract. 
I think that judgment should be entered as sug- 
gested by the learned Chief Justice. 

Real, J. : I concur in the judgment of the 
learned Chief Justice and for the reasons given 
by him. 

Appeal allowed, with costs. 

Solicitors for appellant : Bouchard it Holland. 

Solicitors for respondent : Morris it Heiner. 
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MALONE r. WBIOHT, HEATON AND CO. 

Contract — Perfonnance of comHtion precedent — 
Burden of proof. 

An agreement in writing between W. and M. that, in 
consideration of M.*8 transferring to H. the license, 
goodwill and furniture of an hotel, W. would become 
surety to M. for the payment by H. of £300, and 
would endorse H/s promissory notes for that amount, 
contained the following words :— '* This agreement 
being conditional upon the said H. giving a bill of sale 
over the said hotel, license and furniture prior to the 
transfer of the license.'* M. transferred the licence, 
etc., to H. No bill of sale was executed by H.. and 
W. refused to sign the promissory notes. M. brought 
an action against W. for specific performance of the 
agreement, or for damages. 

Heldt that the signing of the bill of sale was a condition 
precedent to W.'s liability, and that the action failed. 

Motion to set aside a judgment of Chubb, J., 
after a trial by a jury, directing judgment to be 
entered for defendant with costs. 

Lillei/ for appellant. 

Bijimen^ AJt.^ and Mansfield for respondents. 

Griffith, C.J. : The plaintiff sues on a promise 
by the defendants to endorse promissory notes for 
£800, which were part of the purchase money of 
a hotel, goodwill, and fixtures which the plaintiff 
agreed to sell to Mrs. Heath. The defendants 
agreed to endorse the promissory notes by an 
agreement in writing, which contained these 
words : ** This agreement being conditional upon 
the said Annie Maria Heath giving a bill of sale 
for the said hotel, license, and furniture, prior to 
the transfer of the license." The license was then 
in the plaintiff*s hands, and he was entirely 
protected, since he need not have transferred it 
until he got the endorsement from the defendants. 
It is admitted that no bill of sale was executed 
by Mrs. Heath. It was contended for the plaintiff 
that it was the defendants' duty, as they were to 
be the holders of the bill of sale, to prepare it, 
and procure Mrs. Heath to execute it. I think it 
is quite plain that the intention of the parties was 
that plaintiff was to produce a duly executed bill 
of sale before the defendants were to be called on 
to give their endorsement. Plaintiff did not 
produce the bill of sale, and the defendants 
declined to give their endorsement. Consequently 



there was no cause of action at all. The appeal 
will be dismissed, with costs. 

Habdino and Real, JJ., concurred. 

Solicitors for appellant : Bernays d- Osborne. 

Solicitor for respondents : G. V, Hellicar. 



BRISBANE CniL SiniXGS. 
Harding, J. 18, 15, 19, 20, 21 August, 1895. 

GILBERT r. BOURNE. 

Real Pro^terty Act of 1861 (25 Vic. No. 14), ss. 48, 
126f 127 — Asmra^tce Fund — Person deprived 
of land — Fraiul — yiortifayee — Bona fides — 
Lacfies — Menwrandum of Transfer in blank. 

G., the registered proprietor in fee-simple of land under the 
Beal Property Acts, borrowed money from L., and pur- 
ported to sign a receipt for the same, whereas he, in 
fact, signed a memorandum of transfer in blank of the 
land, which was to be security for the loan. On offer- 
ing to pay back the loan, it was discovered that L. had 
lodged the certificate of title and memorandum of 
transfer with the E. S. and A. Bank. The name 
of the vendor, consideration and attestation clause 
were afterwards inserted by L. before the document was 
brought to the bank. L. affixed his signature on the 
memorandum of transfer in the presence of the bank*s 
officials. The bank made no inquiries as to L.*8 author- 
ity to fill in the blanks. A certificate was issued in 
L.'s name and pledged with the bank. 
Held that G. had been deprived of the land by fraud, bat 
that he allowed L. to remain in possession of the docu- 
ments, and by so doing, induced the defendant to 
believe that L. was entitled to deal with the land. 
Held also that he was not entitled to recover from the 
assurance fund, as the bank, by making inquiries, 
ought to have discovered the fraud, and could not sus- 
tain their title as against the plaintiff. 
Semble^A. memorandum of transfer in blank is absolutely 
void. 
Action by plaintiff against the Registrar of 
Titles, as nominal defendant, to recover damages 
from the assurance fund, for deprivation of land 
by fraud. 

Gilbert, being the registered proprietor of an 
estate in fee-simple of certain land in Upper 
Edward Street, Brisbane, in December, 1893, 
went to Herman Levy, a money-lender, to borrow 
money to pay rates, and offered the certificate of 
title of the said land as security. Levy said he 
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would lend him £20 for twelve months, charged 
him £S, and stated if he wanted further assistance he 
could get it. Levy wrote out what purported to 
he a receipt for £20, and Gilbert signed it and 
received a cheque. It subsequently transpired 
that the so-called receipt was a memorandum of 
transfer. In August, 1891, Gilbert asked Levy 
for £10. On two occasions Gilbert received £5, 
each time signing what was represented to him to 
be a receipt, but which in reality turned out to be 
promissory notes for £28 and £40 respectively. 
In December, 1894, Gilbert raised £100 with King 
and King to pay off his debt to Levy, and a dis- 
honoured promissory note for £10, apparently 
signed by himself. Gilbert asked for his deeds 
from Levy, who told him they were at his private 
house. The fact was Levy had lodged them with 
the English, Scottish, and Australian Bank 
as security for an overdraft. Levy referred 
GObert to the manager, and Gilbert paid £84 to- 
wards the dishonoured note. He discovered that 
the memorandum of transfer, purporting to have 
been signed on 18th December, 1898, by himself 
in the presence of a clerk named Lang, had been 
lodged by Levy in October, 1891, with the Real 
Property Office, and that Levy had been registered 
as proprietor in November, 1894. In the same 
month he mortgaged the land with other 
properties to the bank. 

Lilley and Connolly for plaintiff. 

Byrnes, A.Lr., and Shand for defendant. 

Evidence was admitted as to what took place in 
the interviews between the plaintiff and Levy. 

Habdino, J., intimated that he proposed putting 
a general question. Did Levy obtain the transfer 
by fraud ? No objection was raised. 

The manager and accountant of the bank gave 
evidence as to the bank's dealings with Levy. 

Levy was adjudicated insolvent on 25th of 
January, 1895, and had since absconded. 

Byrnes y A, G,, moved for a nonsuit on the ground 
that there was no evidence that the plaintiff had 
been deprived of his land within s. 126 of the 
Real Property Act ; that if he had been deprived 
by fraud, he could have recovered from the bank, 



who were not bond fide mortgagees for value, and 
that he was entitled to be reinstated on the 
register by an action against Levy and the bank. 
The bank ought to have been made a party. 
Messer v. (iibbs (1891), A.C. 218, and s. 127. 
Levy derived no benefit, as his account was larger 
before than after the registration. The deed was 
not attested as required by s. 48. The bank could 
not take a better title than Levy. 

Liiley submitted the want of parties was no 

reason why the plaintiff should not obtain relief. 

If the jury found the bank were bond fide mort- 

I gagees for value, no action would lie against 

I them. QiieensUmd Tnuttees v. Ueyistmr of Titles, 5 

' Q.L.J., 46. 

The nonsuit was refused. 
The jury found that Levy obtained the memor- 
andum of transfer by fraud, that Levy had become 
the registered proprietor, and a certificate of title 
was issued to him ; that the bank lodged a bill of 
mortgage over the land for registration ; that at 
thei^conunencement of the action there was due on 
the mortgage £1078 8s. 2d., and was now due 
£987 5s. 4d. ; that the value of the land was £550; 
that Levy was adjudicated insolvent on 25th of 
January, 1895, and h{^ since absconded, and his 
whereabouts were utterly unknown to the plain- 
tiff ; that the defendant had no notice or know- 
ledge of the facts constituting the fraud; that 
the plaintiff signed the memo, of transfer ; that he 
allowed Levy to have possession of the memor- 
andum and certificate of title ; that by so doing 
he represented to and induced the defendant to 
believe that Levy was entitled to be registered, and 
to deal with the land ; that he was guilty of negli- 
gence and impropir conduct, and was thereby 
deprived of the land ; that the plaintiff's signature 
was the only writing on the memorandum of 
transfer when he signed : when the bank received 
it it was altered by the insertion of the vendor's 
name, consideration, and attestation clause, with 
Lang's signature ; that the signature of Levy was 
affixed in the presence of the bank officials ; that 
Lang did see the plaintiff sign ; that the con- • 
sideration was not truly stated; that the bank 
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took the certificate of title and memorandum of 
transfer without inquiring as to Le^7*s authority 
to fill up the blanks ; and damages were fixed at 
£500. 

Byrnes, A.G,, moved for judgment for defendant. 

Liilei/ moved for judgment for the plaintiff, on 
the finding that plaintiff had been deprived of his 
land by fraud, and in consequence of an entry 
made in the Register Book. 

Hardino, J. : That is not sufficient. You will 
have to show that the parties benefiting by that 
entry can sustain th^ir title in equity against the 
plaintiff. The fraud was practised on the plaintiff 
in such a way that the bank ought to have found 
it out. If they had made any inquiry they would 
have discovered that the plaintiff had been 
defrauded. As far as I can see, there must be 
judgment for the defendant. It is not necessary 
for decision in this case, but after careful con- 
sideration of the Real Property Act, I think that 
there is formidable, if not irresistible, argument 
that a blank transfer is no better than a blank 
deed. The Act is very specific and clear as to 
what constitutes any memorandum of transfer in 
the same way as in a deed. To constitute a 4.eed 
there has to be a sealing. To constitute a 
memorandum of transfer certain details must 
exist before it becomes a transfer. I have a strong 
opinion that such a document is absolutely void. 

Judgment for defendant. 

Solicitors for plaintiff: Thymie i6 Macartney, 

Solicitor for defendant : ./. Howard Gill, Crown 
Solicitor. 



R0CK1IAMIT0N CIRCUIT COURT. 
Chubb, J. 24th September, 1895. 

REGINA V. WILLIAM TRACEY. 

Criminal Law — 29 T'tV., Xo. 11, ss, 15, 16 — 
Attempt to discharye a loaded arm — Failure of 
attempt from want of itriminy or other cattse, 

A revolver, loaded in some of its chambers, and capable of 
being discharged if the trigger is drawn a sufficient 
number of times, is a loaded arm within the meaning 
of 29 Vie, No. 11, 8. 16 



The prisoner drew the trigger of a six-chambered revolver, 
which was loaded in three consecutive chambers, three 
times, the hammer falling upon the empty chambers. 
Before he had time to draw the trigger a fourth time, 
the weapon was knocked out of his hand. 

ffdd, there was evidence of an attempt to discharge loaded 
arms. 

The information against the prisoner was under 
29 Vic, No. 11, s. 15, for attempting to dis- 
charge loaded arms with intent to murder. 

Power for the Crown. 

Pattiaon for the prisoner. 

It appeared that the prisoner, on the 19th May, 
had been drinking and fighting with another man 
in the yard of an hotel at Barcaldine. There was 
a large crowd of men in the yard. The prisoner 
had knocked down his opponent, who rose, and 
was about to renew the struggle, when the 
prisoner drew from his belt a six-chambered self- 
acting repeating revolver, loaded in three con- 
secutive chambers, and pointed it at the crowd. 
At this moment a police constable in plain clothes 
rushed through the crowd, and cried, " Stop that, 
Tracey ! " The prisoner then pointed the weapon 
at the constable's breast, and said, *' Stand back, 
or I'll put a ball through you," and immediately 
drew the trigger three times. Three distinct 
clicks of the hammer falling on the chambers 
were heard, but the hammer having fallen on the 
unloaded chambers, it was, of course, not dis- 
charged. Before the prisoner could draw the 
trigger again the constable closed upon him, and 
knocked the weapon out of his hand. Upon 
examination, it was found that the next pull of 
the trigger would have caused the hammer to fall 
on a loaded chamber. 

The question was raised whether the revolver 
was a loaded arm within the meaning of the 
statute, and whether there was evidence of an 
attempt to discharge it. 

Chubb, J., referred to Reginn v. Jackson, 17 Cox, 
104, per Charles, J., and said he was of 
an affirmative opinion on both points, but would, 
if necessary, reserve the questions for the con- 
sideration of the Full Court. 

The prisoner was acquitted. 
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IN CHAMBERS. 
Griffith, C.J. 26th July, 1895. 

IN THE WILL AND CODICIL OF O. L. MATTHEWS. 

Letters of administration — Notices of iyitention to 
apply — Waiver of irrefftUarity in notices — 
Attestation of power of atUtmey — Notary Public 
—Equity Act of 1867 (31 Vic, Xo. 18), s. 53. 

The court or a judge may, under special circumstances, 
waive irregularities in the prescribed notices of inten- 
tion to apply for administration. 

A power of attorney attested in England by a notary who 
signed his name and affixed his seal, held to be 
sufficiently attested. 

Application by the attorney of an executor for 
letters of administration with exemplification of 
the will and codicil. Annexed. 

A. W. Fraser, under a power of attorney from 
the executor of the will of G. L. Matthews, applied 
for letters of administration with exemplification 
of the will and codicil. The Registrar refused to 
make the grant on the grounds (1) that the adver- 
tised notices of applicant's intention to apply were 
headed '* In t e will,'* etc., instead of ** In the 
will and codicil," and (2) that the power of 
attorney under which the application was made 
was insufficiently attested, as it was signed before 
a notary public who had merely attached his seal 
and had made no declaration as to the identity of 
the person whose signature he witnessed. 

On a reference to the Judge in Chambers, it 
appeared from the affidavits filed that the testator 
had died in England, and that the executori who 
resided there had taken out probate in England, 
but that the property disposed of by the codicil 
was in Queensland. 

The following cases were cited on behalf of the 
applicant : He Connolly (Griffith, C.J., 6th Feb., 
1895), Nye v. Macdmudd (L.R. 3 P.C, 881), 
Armstrong v. Stockham (24 L.J. (Ch.) 176), Equity 
Act of 1867 (s. 68), Brooke (2nd Ed., 17), lie Ellis 
(Griffith, C.J., 2nd Jan., 1895). The Registrar 
referred to He Knox's Lands and Goods (Real, J., 
2nd Nov., 1894). 

Gbiffith, C.J. : I think that under the circum- 
stances of the case, the irregularity in the 

T 



advertisement may be disregarded. As regards 
the sufficiency of the attestation of the power of 
attorney, I shall follow my previous decision in 
Be Ellis. I think that as the power of attorney 
is properly attested as a document for use in the 
Equity side of the court, it is properly attested 
within the meaning of Probate Rule 26, whether 
s. 58 of the Equity Act is applicable or not. 
Administration will therefore go. 

Solicitors for applicants : Roberts ti Roberts, 



OCTOBKR SiniNGS OF THE FULL COURT. 

CA8TLEHAINE BREWEBY AND QUINLAN, GRAY AND CO., 
BRISBANE, LTD., V. COLLINOS, Ex Jtarte COLLINGS. 

Quashiny order — Meaniny of ** order " under s. 209 
of Justices Act of 1886 (50 T7r., No. 17)— 
Person ayyriered — Pc wer of attorney — Justices 
Act of 1886, ss. 4, 209. 

Under s. 209 of The Justices Act oj 1886, any persons 
feeling aggrieved by a conviction or order of justices 
may appeal to the Supreme Court by way of quashing 
order. 

C, who was a licensed victualler under The Licensing Act 
of 1885, gave to G. <& Co. (a registered company) a bill 
of mortgage and bill of sale over the stock-in-trade, 
etc., on his licensed premises, containing a power of 
attorney to G., a director of the company, authorising 
him to instruct a solicitor to make any application to 
a licensing authority necessary to be made under the 
Licensing Act. G. took possession of the licensed 
premises under their security, and on the following 
day G.*s solicitors, acting under the power of attorney, 
made an application in C.'s name to a police magis- 
trate with regard to the license. The magistrate 
thereupon signed, as P.M., a document which, after 
reciting that it had been shown to him that C, the 
holder of a licensed victualler's license, had closed his 
licensed premises contrary to the provisions of the 
Licensing Act, that it was necessary that the business 
should be temporarily carried on, that G. & Co. were 
the owners of the premises and stock-in-trade, ' and 
that L., their agent, was a fit and proper person to 
hold a license, concluded in these words : '* I certify 
that the said L. is hereby duly authorised to sell liquor 
under such license (C.*s license), subject to the pro- 
visions of the said Act, in like manner as if he had 
been the original licensee. 
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Held that the application to the magistrate having be^ 

made by C.*s attorney, G. was not a person aggrieved 

withii> the meaning of the section. 
Held by Griffith, C.J., ^Real J., dybitante), that the doc. 

was not an order within the meaning of s. 209 of the 

Justices Act. 

Application to make absolute order nisi calling 
on Phillip Pinnock, Police Magistrate, Castlemaine 
Brewery and Quinlan, Gray & Co., Brisbane, Ltd., 
and John Landy, to show cause why " an order 
made by the said Phillip Pinnock on 7th Septem- 
ber, 1895, at Brisbane, whereby William Silver 
CoUings, holder of a licensed victualleWs license, 
was declared to have closed his licensed premises 
contrary to the provisions of The Liceiisimj Act of 
1885, and that it was necessary that the business 
lately carried on by him under the said license 
should be temporarily continued, and whereby it 
was ordered that John Landy was duly authoiized 
to sell liquor under the said license,*' should not 
be quashed on the grounds (1) that the said 
Phillip Pinnock had no jurisdiction to make the 
said order ; (2) that the said order w..s made in 
the absence of the said William Silver CoUings, 
without notice to him, without his being heard, 
and without giving him an opportunity of being 
heard thereupon. 'J he order also asked for costs. 

Syih's moved the order absolute. 

BifrneSf A,G,, and Lukin showed cause. 

Both parties filed affidavits on the merits. The 
facts relevant to the decision appear in the 
judgments of the learned judges. 

Byrnes, A,0,: There are two objections to the 
form of this appeal. Firstly, the appellant is not 
a party agjjrieved within the meaning of s. 209 of 
The Justices Act of 1886, either at law*(//. v. Justices 
of Middlescr, 8 B. & Ad., 988 ; Harrop v. Baihy, 
6 E. & B., 218; K v. Justices of Andover, 16 
Q.B.D., 611 ; Drapers' Co, v. Haddon, 9 T.L.R., 
86), or, in fact, since the application for the order 
was made by his attorney (Garrett v. Jtistices of 
MiMU'se.v, 12 Q.B.D., 620; 11. v. Justices of 
Brisbane, 6 Q.L.J. , 96). Secondly, the order 
complained of is not an order or conviction within 
the meaning of the section. (Justices Act, s. 4 ; 
Ex pane M'Farlane, 3 Q.L. J., 60 ; B. v. Webster, 



Ex parte Collins, 6 V.L.R. (L.), 107; R. v. 
Edwards, 18 Q.B.D., 586, 594-5 ; R. v. PickUs, 
8 V.L.R. (L.), 126). 

Sydes submitted that the matter complained of 
was an order within the meaning of the section, 
and that the appellant was a party aggrieved. He 
cited Ex parte Official Receiver (19 Q.B.D., 174), 
Ex parte Sidebotham (14 Ch.D., 458, 465), Esdaile 
V. Lammuze (1 Y. k C, Ex. 894), Penny v. Hoij.f 
(29 L.J., Ch. 677). 

Griffith, C.J. : This is an application for a 
quashing order in respect of a document dated 7th 
September, and signed by Mr. Pinnock, Police 
Magistrate and a Licensing Justice for the licensing 
district of Brisbane. The document is adapted 
from the form No. 7 in the seventh schedule 
of the Licensing Act, which is a form of permission 
to carry on business after the death of a licensee. 
The instrument recites : ** It being shown to mc, 
the Police Magistrate for the Licensing District 
of Brisbane, that William Silver CoUings, the 
holder of a licensed victualler's license under The 
Licensiny Act of 1885, and dated the first day of 
July, 1895, for the premises therein described, 
has closed his licensed premises contrary to the 
8. 10 of The Licensiny Act of 1885, and that it is 
necessary that the business lately carried on by 
the said William Silver CoUings in virtue of the 
said license should be temporarily continued, and 
that John Landy, of Brisbane, is the agent duly 
nominated by the Castlemaine Brewery and 
Quinlan, Gray & Co., Brisbane, Limited, the 
owners of the said premises, goodwill, and chattels 
in and about the said hotel, per George Wilkie 
Gray, as attorney, duly constituted, of William 
Silver CoUings, and is a fit and proper person to 
carry on the said business in the said Ucensed 
premises." Having recited that, it proceeds : "I, 
the undersigned, certify that the said John Landy 
is hereby duly authorised to seU liquor under such 
Ucense, subject to the provisions of the said Act, 
in Uke manner as if he had been the original 
licensee." It is objected by the Attorney- General 
that this is not an order within s. 209 of the 
Justices Act. It clearly is not a conviction. Is 
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it an order ? An order is defined by s. 4 as " an 
order made upon a complaint of a breach of duty/' 
and '' breach of duty" is defined as ^'any act or 
omission (not being a simple offence, or a non- 
payment of a mere debt) upon complaint whereof 
justices may make an order on any person for the 
payment of money, or for doing, or refraining 
from doing, any other act.** I think, reading 
those two definitions together, that an order is a 
document signed by a justice, which at least 
purports to direct some person to pay money, or 
to do, or refrain from doing, some act. This 
document, on the face of it, purports to be 
a certificate that Landy is authorised to sell 
liquor under Collings* license. I confess that 
I do not see that that involves by necessary 
implication an order on Collings to refrain 
from sellin \ liquor or doing any other act. I 
think that this objection is a good one, and that 
this is not an order within the meaning of the 
.Justices Act. I confess I do not know on what 
authority this document was signed. No authority 
has been cited to us which would authorise the 
Police Magistrate to put his signature to such an 
instrument. If it was a judicial determination at 
all it might possibly be open to review, and to be 
quashed on certiorari, or possibly by some other 
means. The objection taken is that it was not 
an order within the meaning of s. 209, and I 
think that that objection is a good one. The 
Attorney-General also raises the objection that the 
only persons entitled to appeal from an order of 
justices are persons aggrieved. It is said that 
Collings was not aggrieved, first, because he was 
evidently not affected by this instrument, and, 
secondly, because the instrument was really 
granted on his own application by his attorney. 
If it had the effect of ordering him to do, or 
refrain from doing, anything, I should certainly 
think that the applicant was an aggrieved person. 
If it ought to be read as an order that he is to 
refrain from selling liquor on those premises, I 
certainly think that Collings would be aggrieved ; 
but I do not think it has that effect. But if it is 
anything more than a mere paper signed by Mr. 



Pinnock without any authority or jurisdiction, 
then it is a document signed on the application of 
the appellant himself ; and a person who applies 
to justices for. an order cannot, under ordinary 
circumstances, come to a superior court to get 
that order quashed. If a person puts the officer 
of a judicial tribunal in motion, he cannot after- 
wards come and object to the superior court that 
that judicial officer did what he was asked to do. 
That is, under ordinary circumstances. Possibly 
there might be some instance in which 'the court 
would allow him to do so, but the circumstances 
must be very extraordinary, and I do not know of 
any such instance. It appears to me that both 
objections are good, and that the order should be 
discharged, with costs. 

Real, J. : I agree with the judgment of the 
learn 2d Chief Justice, except that I would be 
inclined to hold, if it were necessary to decide the 
question, that the instrument signed by the Police 
Magistrate was an order within the provisions of 
the Justices Act. It is not necessary, on this 
application, to decide that question, but some day 
it may arise, and I do not wish it then to be said 
that the Full Court unanimously decided that a 
direction by a magistrate to one person to take 
the place of another did not amount to an order 
to that one not to act. In all other respects I 
agree with the judgment of the learned Chief 
Justice. 



IN CHAMBERS. 
Griffith, C.J. 15th November, 1895. 

Be KLATTE. 

Insolvency Act of 1874 {38 Vic, No. 5), ss. 40 et 
seq. — Debtor's jyetition — Debtor without the 
jurisdiction. 
An adjudication will not be made on a debtor's petition 
when the debtor is not within the jurisdiction of the 
court. 
Petition by Gosselke Klatte for adjudication of 
insolvency against himself. 
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The petition purported to have been signed by 
the petitioner at Perth, Western Australia, and no 
evidence was offered of his intention to return to 
Queensland. 

Leeim\ for debtor, asked for an order of adjudi- 
cation. 

Griffith, C.J. : I do not think I can adjudicate 
the petitioner insolvent upon this petition. It 
appears that he is not within the jurisdiction of 
the court, and there is no evidence of any intention 
on his part to return to the colony. 

The petition was withdrawn. 

Solicitor for the debtor : R. J. Leeper. 



BRISBANE CIVIL SIHINGS 



Real, J. 



29th November, 1895. 



POYSER r. MOUNT SHAMROCK OOLD CO., LTD., 
AND ANOTHER. 

Cmnpnmj — Debenture — Floating security — Bill of 
sale — Lien ticM — GoldiieUh Act of 1874^ Beg, 
38 — Foreclosure — Form of order, 

A limited company, by six debentures at different dates, 
charged all its present and future real and personal 
property and interest in lands, and all its plant, 
machinery, debts, goodwill, chattels, effects, and assets, 
and generally all its property real and personal, for 
the repayment of the sums and interest secured thereby. 
The debentures were to be a floating security, and the 
moneys so secured were to be payable if default were 
made in payment of principal or interest for 21 days. 
A bill of sale was subsequently given by the said 
company over certain machinery and plant as collateral 
security to the said debentures, and a lien ticket under 
regulation 38 of The, OMfieldt Act oj 1874 was 
also given as security collateral with the bill of sale. 
Default having been made in the payment of interest 
in the first debenture, application was made for fore- 
closure on all the property comprised in the debentures, 
bill of sale, and lien ticket. 

A declaration of charge and a direction for inquiry and account 
were made, and in default of payment the company 
was ordered to do all acts and execute all conveyances 
necessary for vesting in the plaintiff the property 
comprised in the debentures, bill of sale and lien ticket. 

Sadhr v. Wwiey (1894), 2 Ch. 177, followed. 



Motion for judgment in default of pleading 
under 0. XXIX, r. 10. 

The plaintiff, Poyser, was the holder of six 
debentures, dated the 21th of January, 15th of 
May, 8rd of August, Ist of November, 1893 ; 16th 
of January and 1 Ith of May, 1894, for £500 each, 
all carrying interest at 10 per cent. The company 
was incorporated in England, and registered in 
Queensland under The British Cowpanien Act of 
1886. 

By each of the debentures the company agreed 
to pay on a specified date to the plaintiff, his 
executors, administrators or assigns, the sum of 
£500 and interest at the rate of 10 per cent., 
payable half-yearly; and the company thereby 
charged with such payments ^* all its present and 
future real property and interest in lands, and all 
its present and future plant, machinery, stock, 
book and other debts, goodwill, chattels, effects and 
assets, and generally all the present and future pro- 
perty, real and personal, and undertaking of the 
company." The debentures were to be a floating 
security, and were subject to a condition (inter 
aliajy that if default were made in the payment 
of the principal or interest on the same for 21 
days, the principal sum should become payable, 
and all right of the company to deal for any 
purpose with any of the property should forthwith 
cease. 

The company, on 23rd May, 1893, gave the 
plaintiff a bill of sale, duly registered, ever its 
machinery and plant for the better repayment of 
the money secured by the debenture of 24th of 
January, and further advances. 

On 22nd of July, the defendant, Peter Richard- 
son, being the registered holder of an extended 
claim at Mount Shamrock, in the Degilbo district, 
as trustee for the defendant company, at the 
request and by the direction of the defendant 
company, by a lien ticket under Regulation 38 
under Tlw GoUlfields Act of 1874, granted to the 
plaintiff a lien on such extended claim held under 
a consolidated miner's right, and all lands, gold 
mining rights and premises comprised in any gold 
mining lease that might issue in his name of any 
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lands adjacent to or occupied with such extended 
claim or machine area, as security collateral with 
the said bill of sale. The lien was registered in 
the office of the warden of the Paradise Goldfield. 

Default was made in the payment of the interest 
due on 2ith of July, 1894, under the debenture of 
the 21th of January, 1893. The plaintifif took 
possession of the mortgaged property, and made 
demand on the company for payment. 

A writ was then issued claiming foreclosure or 
sale. The defendant company did not enter an 
appearance, and a notice of motion for judgment 
in default was filed, asking for (1) a declaration 
that the plaintiff was entitled to a charge on all 
the property, funds, assets and effects of the 
defendant company for securing the repayment of 
the principal moneys and interest on the said six 
debentures, bill of sale, and lien ticket ; (2) an 
inquiry what property, assets, and effects were 
comprised in the said bill of sale, lien ticket, and 
debentures, and the charge thereby created, and 
in whom the same were then vested ; (8) an 
account of what was due to the plaintiff for 
principal and interest as the holder of the 
debentures, bill of sale, and ticket, and for the 
costs of the action, and that the defendants might 
be adjudged to pay to the plaintiff what might be 
found to be due to him on taking such account 
within three months, the plaintiff being ready and 
willing, and thereby offering, upon being paid his 
principal moneys, interests and costs, at such time 
to release and convey the mortgaged premises as 
the court should direct ; (4) that in default of such 
payment the defendant company might be fore- 
closed of their equity of redemption in the 
mortgaged property, and a declaration made that 
the plaintiff is entitled to an absolute conveyance 
of the same, or, in the alternative, that an order 
might be made for the sale of the same or any 
part thereof, and that the plaintiff might have 
leave to bid at such sale. 

Byrnes, A.G., and Scott, for plaintiff, cited 
Sadler v. Worley (1894), 2 Ch. 170; Halifax' 
Banking Co. v. Radcliffe, W.N. (1896), 63 ; OUlrey 
V. linim Works, ib. 77 ; Marwick v. Lord Thurlow 



(1896), 1 Ch. 776. [Real, J.: Is there any 
authority for foreclosure as to personalty 9] Yes. 
DanielW Ch. Practice, 1391; 6Vton(4thEd.), 1096. 
[Real, J. : Can the court do more than order sale 
under r. 38 ? It is a statutory provision. It will 
not do for me to make an order which would not 
confer a good title.] The lien ticket is in statutDry 
form. There is nothing to prevent a charge by 
an instrument of mortgage. The debenture covers 
all property of the company. The company is 
not in liquidation. If an order for sale is made, 
leave to bid should be given to the lienee. Carter 
V. Wake, 4 Ch.D., 606. 

Clinmbers, for defendant Richardson, to submit 
to the order of the court. 

Real, J. : As to the debentures and bill of sale, 
there is no doubt about foreclosure. The relief 
should be the same for all the securities. The 
same property is secured and the debt is the same. 
I think the difficulty as to the lien ticket can be 
avoided by not making the usual order in a fore- 
closure decree. The order is : Declare as in 
paragraph one of the notice of motion ; direct an 
inquiry and account as in paragraphs two and 
three; and declare and order as in Sadler v. 
Worley (1894, 2 Ch. 177), that if the defendant 
company make default in paying to the plaintiff 
the amount certified to be due by the time afore- 
said, that the plaintiff will be entitled to the 
hereditaments and premises comprised in the said 
debentures, bill of sale, and lien ticket, free and 
clear from all right, title, interest and equity of 
redemption of, in, and to the said premises, and 
to have an absolute conveyance. And it is 
ordered that in such case the defendant company 
and the defendant Richardson do all such acts 
and execute all such conveyances and deeds as 
may be necessary for vesting in the plaintiff the 
said mortgaged property. Liberty to apply. 

Solicitors for plaintiff : Hai-t, Floirer c^ Dnmj. 

Solicitors for defendant Richardson: Chatnbcrs, 
Bruce it M*Nab. 
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Real, J. 21st, 22nd, 25th, 29th November, 

2nd, 8rd, 4th, 6th, 6th, 7th December, 1896. 

DAVIES r. WILLIAMS. 

Will — Testamentary Capacity — DeltLsioiu — Vrior 
Will — Revocation — Costs out of estate. 

A man subject to delusions may make a will, and such a 
will is valid if the delusion did not affect him in dis- 
posing of his property. Where a testator is proved to 
have a delusion, the (mm is on the persons propounding 
the will to prove that the delusion did not affect the 
testator at the time of making his will. 

A will making no provision for his wife, and revoking 
former will in which reasonable provision was made, 
was declared invalid on the ground that the testator 
suffered under a delusion as to his wife's fidelity. 
Probate of an earlier will, as contained in a draft copy 
and instructions, was granted on the evidence of 
one attesting witness. The earlier will had been 
burnt immediately after the second one had been 
executed. The costs of all parties were allowed out of 
the estate, but the defendant, who was the widow of 
the testator, was, under the circumstances, granted 
her costs as between solicitor and client. 

Banks v. Oood/dlow (L.B. 5 Q.B., 549) ; Smee v. Smee 
(5 P.D., 84), followed. 

Action by William Davies and Thomas Williams, 
as executors, for probate in solemn form of the 
will of David Williams, late of Gympie, deceased, 
executed on 12th of January, 1896, in the presence 
of Anthony Conwell and William Farrelly, the 
attesting witnesses. The defendant, the widow 
of the testator, denied the due execution of the 
will, alleged that he was not of sound mind, 
memory and understanding at the time he was 
alleged to have executed the will, and that he did 
not know and approve of the contents thereof. 
The capacity of the testator was impugned on the 
ground that he was labouring under a delusion as 
to his wife's fidelity. 
. BytTieSf A,0., and Lilley for plaintiffs. 

Power, Rutledge and Scott for defendant. 

By the will of 12th January, 1896, the testator 
granted legacies of £8,000 each to his sons 
Thomas and John James, and £2,000 to his son 
Dand, £2,000 each to his two married daughters, 
and directed his trustees to pay the income from 
£2,000 to his wife for the support and mainten- 
ance of his child Jeanie, but if his wife in the 
opinion of his trustees should misconduct herself, 



or be guilty of improper behaviour, or marry 
again, the income was to be taken from her. If 
Jeanie died, the money was to be divided among 
the other children. If she became twenty-one, or 
married, then she was to receive the £2,000. The 
shares in all companies held by the testator were 
to be divided among the sons. By a will bearing 
date the 22nd September, 1898, the shares 
were not given to his sons. The specific money 
legacies to Thomas, John James, and the two 
daughters were the same as in the later will, 
David was to receive £1,600, and the trustees 
were to pay to the defendant the income of £8,000 
for the support of herself and his daughter 
Jeanie, with a proviso that if Jeanie died the 
wife was to receive the income of £1,500 until she 
married again, and that if Jeanie became twenty- 
one or married she was to receive £1,600, and the 
income from the remaining £1,600 was to be paid 
to the wife until she married again. If the child 
died and the defendant died or married again, the 
£8,000 was to be divided equally amongst the 
other children. After payment of the specific 
legacies, any residue was to be divided equally 
among the wife and children. The estate was 
valued at over £20,000. Williams left a widow, 
three sons, and three daughters surviving him. 
From the evidence it appeared that the testator, 
who was 64 years of age, had been seriously ill in 
September, 1898, and made his will at that time. 
He had been in Wales in 1890, where he married 
the defendant, who was his second wife, and by 
whom he had one daughter, Jeanie. They returned 
to Gympie and resided there till March, 1894, 
when they went to England, and returned in 
November, 1894. In December, from 12th to 
26th, the testator was under medical treatment 
for gastro-hepatic disorders. The doctor, having 
no suspicion of brain trouble, saw no symptoms 
of it, and was not informed of an illness in Wales 
a few months previous, nor of the illness in 
September, 1898. Evidence was given that the 
testator was a shrewd business man, had trans- 
acted business, signed cheques, and conversed 
rationally on mining and other subjects before 
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and after the 12th January. On the 15th April 
following, the deceased came to Dr. Taylor, in 
Brisbane, complained that he had been ailing for 
fiOme time from pains in the head, giddiness, and 
naosea, and also referred to an illness in Wales 
some seven months previous, which had come on 
suddenly after walking up a hill. The doctor 
stated that in his opinion it would not have been 
safe for him to make a will then, unless it was 
absolutely necessary, and that he himself would 
not have been a witness to such a will. On 29th 
April he again saw the doctor, and visited him 
daily till the 9th May. On one of these occasions 
he complained to the doctor that his wife was 
carrying on with some men at the hotel where 
they were staying. The doctor considered it a 
delusion. On 22nd May he again came to 
Brisbane, when the doctor found him a raving 
maniac, and sent him to the St. Clair Hospital, 
where he remained till 14th June. His condition 
gradually improved, but he was never cured of 
his delusion as to his wife's fidelity. He told the 
nurses of it constantly, complained once of a 
steward on the steamer, and also coupled his 
wife's name with a doctor at Gympie. He had a 
stroke of paralysis on 2nd July, and died of 
hemiplegia on 16th July. 

The defendant deposed that on the voyage out 
he had accused her of misconduct with a steward 
on the steamer several times ; that there was no 
foundation for such a charge ; that he repeated 
the charge after their return to Gympie frequently 
in the months of January, February and March. 
Other witnesses stated that they had heard him 
say something to the same effect. A man (Ayers) 
stated that he was painting at the deceased's 
house in the middle of January, and that during 
a conversation the testator said he had a good 
wife, and shortly afterwards he heard him 
complaining to his wife about her misconduct on 
the ship, and said she was no better than a 
common prostitute. In May, the deceased accused 
her of going out in a buggy with a doctor, and his 
son John of driving them. This was admitted by 
the son to be a delusion. He also complained of 



I his house being full of whoremongers. He after- 
I wards apologised to his son and his wife, and said 
j he only imagined these things. 

Medical witnesses stated that a man could 
; transact his ordinary business and yet be subject 
to a delusion which might interfere with his 
capacity to make a will ; that a delusion as to a 
wife's fidelity was not an uncommon form of 
insanity ; that at times it was difficult to discover 
a delusion. Dr. Scholes said that if the delusion 
existed before the will was made, it would still be 
there ; that it would not come and go, and might 
operate on his mind. 

The deceased had told his wife in September, 
1*898, that he had made his will, and left her in 
the same position as his son Tom, and never 
mentioned that he had revoked that will. Except 
when he was quarrelling with his wife and 
making these charges against her, they admittedly 
lived on affectionate terms, and cohabited. Dr. 
Taylor deposed that the sexual desire might 
dominate the delusion for the time being. Dr. 
W. S. Byrne was of opinion that the illness in 
Wales and subsequent illnesses to death formed a 
chain of evidence pointing to brain disease. The 
doctors called for the plaintiffs did not agree with 
this, and were of opinion that from the symptoms 
described there was nothing to shew a want of 
testamentary capacity in January, and that if 
there were a delusion it would be sure to manifest 
itself if his wife's conduct were discussed. The 
deceased was a reserved man. Witnesses testified 
that about Christmas Day (1894) and early in 
January he complained of his head ; that he was 
childish in his ways ; that his conversation was 
broken and disconnected. The plaintiffs alleged 
that the wife was of unsteady habits and addicted 
to intemperance, and for that reason the alteration 
had been made in the will. The defendant denied 
that she had ever been the worse for liquor, but 
admitted she drank spirits with the deceased at 
his request, and whenever she required it. It 
was alleged that, on certain specific dates, she 
was drunk. It was proved that she was perfectly 
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sober on these dates. There was no suggestion 
made of infidelity on her part. 

Rutledge cited Smee v. Smee, 5 P.D., 81,92; 
Boughton v. Knight, 3 P. & D., 64 ; Banks v. 
Goodfelloic, L.E. 5 Q.B., 549; Dexc v. Clarke, 
8 Add., 79 ; Be Lecerf, 6 V.L.E. (P.), 9. 

Byrnes, A, G., cited WhMer v. Alderson, 
8 Harjg, 574. 

Real, J., intimated that the earlier will should 
be propounded. By consent the evidence given 
was to be taken as evidence between the parties 
with respect to the execution of that will with 
any other evidence that might be offered. 

The statement of claim was amended by 
alleging the due execution of the first will, and 
that it had been revoked by the testator when of 
unsound mind. 

Real, J., in summing up, said the subject of 
the validity of a testator's will had so frequently 
come before the courts for consideration, that the 
language used by various judges in describing the 
duties of judge and jury were so accurate that he 
would content himself by quoting from various 
cases. At one time it was doubtful whether a 
man who was insane could make a will. It was 
decided in Banks v. Oood/ellotv that a man 
suffering from a delusion could make a will. It 
was for the jury to say whether the delusion had 
anything to do with the will or the provisions 
thereof. It was laid down in Smee v. Smee that 
the burden of proof rests upon those who set up 
the will, and a fortiori, when it has already 
appeared that there was in some particular 
undoubtedly unsoundness of mind, that burden 
is considerably increased. You have therefore to 
be satisfied from the evidence that has been 
oflfered by those who propounded the will of 1867, 
and the earlier will also, that the delusions under 
which the deceased laboured were of such a 
character that they could not reasonably be 
supposed to affect the disposition of his property. 
The jury must be careful to see that they 
gave effect to the mind of the man, and not 
minister to the demon of insanity. They had 
nothing to do with the question whether the will 



was right or wrong, but it was important to 
consider whether the will was in accordance with 
the natural feelings of mankind and with the 
natural feelings of the particular individual in 
question at a time when there was no question as 
to his sanity. The questions to be decided were : 
(1) Was there a delusion existing at the time the 
will was executed, and (2) did it affect the testator 
in the disposition of his property 9 If it did, the 
will could not stand. If it did not, it would be 
unjust to interfere with a man's legal ri ht to 
leave his property as he wished. If they believed 
the evidence there was sufficient, in his opinion, 
to connect the delusion with the will. There was 
a great conflict of evidence as to the defendant's 
habits, and some of the witnesses could not be 
telling the truth. IS they were satisfied any of 
the witnesses were deliberately lying, it would not 
be unreasonable to discard their evidence. They 
had to say, looking at the facts as reasonable 
men, whether the deceased was capable of making 
a will. They should not pay too much attention 
to opinions, but regard the facts. 

The jury found the will was duly executed; 
that the testator knew and approved of the 
contents of the will, but that he was not of sound 
mind, memory and understanding at the time the 
will was executed. 

The will of 22nd September, 1893, was then 
propounded. A. Conwell deposed to receiving 
instructions, which he produced, also a draft copy 
of the will, and stated the will as executed 
complied with the draft, with the addition of a 
clause as to the appointment of new trustees, 
similar to that in the later will. The will was 
executed as required by law, and witnessed by 
himself and Dr. Morgan, who is now in England, 
and that the testator seemed to understand what he 
was doing. This will was revoked by the testator, 
and burnt in his of&ce on 12th January, 1895, 
immediately after the execution of the later will. 

The jury found the will duly executed, that the 
will was contained in the draft copy and the clause 
relating to new trustees as marked in the later 
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will, and that the will was revoked by the testator 
when of unsound mind. 

Btjmes, A.G., moved for probate in solemn 
form of the will of 22nd September, 1893, and 
asked for costs out of the estate. 

Power moved for a declaration that the will of 
12th January, 1895, was invalid, and asked that 
the defendant be allowed her costs as between 
solicitor and client out of the estate, citing 
Cranley v. Fahey^ 4 Q.L. J., 197 ; Horsley v. 
Dunlop, 5 Q.L.J. , 86 ; Haiman v. Whitirorthy 5 
N.S.W. R. (P.), 11 ; and IjisceUes v. MacSmnne, 
6 Q.L.J., 52. 

Byrnes, A,G.j opposed, and cited DodiVs Probate 
Practice, 819. The practice in England is not to 
grant solicitor and client costs. There is an 
understanding that party and party costs are 
taxed on a more liberal scale in such a case. It 
is questionable whether the court has power to 
grant the costs in the manner requested. 

Real, J. : I don't like understandings. I have 
carefully considered the facts in this case. The 
defendant has successfully contested the will of 
1895, nominally in her own interest, but really in 
the interest of all the beneficiaries under the 1898 
will, with the exception of the three brothers. 
Some of them actually profit by the earlier will. 
With regard to the brothers, if David (who lived 
at home for three years, and travelled with them) 
had communicated to the plaintiffs all he has 
communicated in court, there would have been no 
case for the plaintiffs to go on. His evidence was 
very vague. He saw her drunk only a few times 
during the whole period. There can be no 
question of bond fides as regards the executor who 
is not a relative ; and the son Thomas, who is 
also an executor, seems to be a reticent man and 
might have acted honestly. There is a decision 
of this court on the subject, and I shall follow it, 
though not with the confidence I should like. 

Byrnes, A.G., asked for leave to appeal to the 
Full Court on the question. 

Real, J. : No. If it is in my discretion I shall 
grant the costs and refuse leave. You can of 
course appeal on the question of principle. 



Lilley applied for costs as between solicitor and 
I client for the plaintiff. 

I Real, J. : No. I think I have dealt liberally 
with you in allowing them out of the estate. 

Order. Pronounce against the will of 12th 

January, 1895. Pronounce in favour of the will 

of 22nd September, 1898, as found by the jury. 

' Allow the defendant her costs out of the estate as 

I between solicitor and client. Allow plaintiff costs 

out of the estate. 

Solicitors for the plaintiffs : Tozer, Comrell ft 
Tozer. 

Solicitor for defendant : F. J. Power. 



BRISBANE CUI3IIXAL SiniXGS. 



Griffith, C.J. 



2nd December, 1895. 



REOIMA r. FREEMAN. 



Trial on criminal charye — Jurors — ChaUetiyes — 
Order to Hand by — Proceedinys in absence of 
jury — Evidence — Dyiny declaration . 

A juror coming to the book to be sworn had put out his 
hand and had touched but not grasped the book, when 
he was called upon by the Grown to stand by. 

Held that the order to stand by was not too late. 

The time during the empanelling of a jury at which the 
Crown shall show cause for their challenge is in the 
discretion of the court. 

The whole of the proceedings in a criminal trial must be in 
the presence of the jury. 

On the trial of A for murder, a statement by the deceased 
person (B) was tendered as a dying declaration. At 
the time of her making the statement, B was in danger 
of her life from blood-poisoning, of which she died five 
weeks later. She was informed by her medical 
attendant that she would never recover. She said, 
** Let me die." A magistrate was then brought, who 
said to her, "Are you sure you will never recover?'* 
She said, " Yes." She then made the statement in 
question, which was reduced into writing by the 
magistrate. He then read the statement over to B, 
and she said it was correct. The magistrate then 
said, '* Do you expect ever to recover ?" B said ** No." 
The magistrate then said, ** This is your dying declar- 
ation. Will you sign it ?" B signed it. 

Both before and after the making of the statement B asked 
her nurse, " Do you think I shall die ?" The nurse 
said, " No." 

The statement contained the words, " Being in a serious 
state and not expecting to recover." 

Held that the statement could not be admitted. 
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Trial of Howard Freeman on a charge of the 
murder of Katherine Noble Crofton, before Griffith, 
C.J., and a jury, at the Brisbane Criminal Sittings. 

Poiver appeared to prosecute. 

Lukin for the prisoner. 

During the empanelling of the jury, a juror, 
Frederick Webb, was ordered by the Crown to 
stand by. Mr. Lukin objected that challenge was | 
too late. 

On inquiry from the tipstaff and the juror 
himself, it appeared that the latter had put out 
his hand towards, and had touched, the book, but 
that it was still entirely resting in the officer's 
hand when the juror was called upon to stand by. 

Poiver referred to JRosvoe, p. 197, and to Joy on 
Con/essionSf p. 217. 

Griffith, C.J. : I think the challenge was in 
time. The juror will therefore stand by. 

When the jury panel had been gone through 
twice, only ten jurors had been sworn, the 
prisoner's counsel having peremptorily challenged 
seventeen jurors. The other jurors had been 
ordered to stand by. The first of these jurors 
was then again called, and was again ordered by 
the Crown to stand by. 

Lukin: This is the third time of calling the 
panel. The Crown can now only challenge for 
cause. 

Power: The Crown need not show cause for 
their challenge until it appears that a jury cannot 
be empanelled without recourse to the jurors 
ordered to stand aside by the Crown. 

Griffith, C.J. : The judgment of Bramwell, B., 
in Mamell v. Retjina (D. & B., 876) is directly in 
point. I will follow his opinion, and I therefore 
hold that the direction to stand by at this stage 
is to be considered as an application to the 
discretion of the court to allow the assignment of 
cause for the Crown's challenge to be postponed. 
As there are still some twenty jurors unsworn, I 
will allow the assignment of cause to be postponed 
accordingly. 

During the trial Lukin wished to cross-examine 
witnesses as to the admissibility of a statement 
tendered by the Crown as evidence against the 



prisoner, and proposed to do so in the absence of 
the jury. 

Griffith, C.J. : I do not think that such a 
course can be followed. The jury must, I think, be 
present throughout the whole of the proceedings. 

A statement made by the deceased was tendered 
by the Crown as a dying declaration. 

The circumstances of the making of the declar- 
ation appeared by the evidence of Dr. Budgett 
and J. W. Ayscough, and were as above set out. 

lAikin objected to its reception, and cited 
R. V. Osman (16 Cox, C.C. 1), R. v. Gloster 
(16 Cox, C.C. 471), i?. v. Smith (16 Cox, C.C. 170), 
R. V. Foirester (4 F. & F., 857), R. v. Reaneij 
(1 D. & B., C.C. 166), 26 L.J. (M.C.) 48. 

Power referred to R. y, Reaney (supra), 

Griffith, C.J. : I have had some difficulty in 
coming to a conclusion on the evidence whether 
at the moment the deceased made the statement 
she had a settled and hopeless expectation of 
death, or whether at that time she still entertained 
some slight hope that she might [recover, or a^ 
d.ny rate, would linger for some considerable time. 
In the case of R. v. Reaney (1 D. & B., C.C. 156), 
which has been cited by counsel for the defence, 
it was laid down that the question turned upon 
the state of the person's mind at the time of 
making the statement rather than upon the 
expected interval before death. Li that case it is 
to be observed that the patient was suffering from 
a broken spine, a mortal injury, and knew that he 
must die. Li this case I believe the words used 
at the time of the declaration were substantially 
as described by Mr. Ayscough and Dr. Budgett. 
Ayscough's evidence is that he said to Mrs. 
Crofton, " You are not expected to recover ; we 
have come to take your dying statement ; you 
appear to be very ill ; do you ever expect to 
recover ?" She replied ** No." And that after he 
had taken the statement he said, '< This is your 
dying statement ; do you expect to recover ?" and 
that she again replied, " No." Dr. Budgett thinks 
the question might have been in this form, " Are 
you sure you will never recover ?" To which she 
replied, ** Yes." For my own part I do not pay 
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Sijdes for the Board of Examiners for Solicitors. 
The affidavit of the applicant showed that owing 
to a mistake as to the actual date of the execution 
of the articles, which were executed by the parties 
on different days, he had presented the articles for 
registration one day after the time prescribed by 

after considerable fluctuation of opinion, that at the Rules had elapsed, and that the Registrar had 

the time Mrs. Crofton made the declaration she 

believed that her illness was fatal, and that she 

would probably never get well. But I do not 

think she thought that death was actually impend- 



much attention to the supposed exactness of 
verbal recollections of conversations related after 
a considerable interval of time. In Reanet/s case 
a good deal of reliance was placed in argument 
upon the word ** ultimately,'' as in this case upon 
the word " ever." I have come to the conclusion, 



therefore refused to register the articles. 

Sydes : The Board of Examiners do not wish to 
offer any objection to the order being made. 
Griffith, C.J. : I think that under the circum- 
ing. I think she had some sort of lingering hope ' stances leave may be given to the applicant to file 
of recovery, and I am confirmed in that view by I the articles mmw pro tunc. 



the initial words of the statement itself, namely : 
'< Being in a serious state and not expecting to 
recover." Under all the circumstances I do not 
think that the deceased woman had at the time 
when she made the statement such a belief in the 
imminence of her death as to render the statement 
admissible as a dying declaration. I therefore 
reject the evidence. 

The prisoner was acquitted. 

Solicitors for prisoner : O'SJiea it O'Shea. 



Cooper and Real, JJ., concurred. 
Solicitor for applicant : i'. A. O'Sullivan. 



DECEMBER SIHINGS OF THE FULL COURT. 
Griffith, C.J., Cooper and Real, JJ. 

Re J. c. m'kenna, an articled clerk. 

Articled clerk — Filiwj of articles — Failure to file 
articles icithin time specified — Retfula; Genera les 
as of 12th December, 1879, r. 49. 

An articled clerk had failed to present his articles for 
registration within the time prescribed by r. 49 of the 
Regale Oenerales of 12th December, 1879. 

Leave was granted to him to file the articles nunc pro tunc. 

Application by J. C. M*Kenna for leave to file 
his articles of clerkship with P. A. 0* Sullivan, 
notwithstanding that the time prescribed by the 
Rules of Court for their registration had elapsed. 

Blair for the applicant. 



REOINA r. TIM CROWN. . 

Grown case reserved — Evidence — Admission made by 
prisoner after arrest in annner U) questions by a 
constttble — Criminal Lair Act Amendment Act 
ofl894yS.10, 

A, having been arrested on a criminal charge, made a 

statement implicating B in the charge. B was after- 
wards arrested, and the arresting constable, in A's 
presence, read over A's statement, which had been 
reduced into writing, to B. During the reading of the 
statement B made a further statement to the constable. 
Held that B's statement was admissible against him. 

B. V. Thomtoa (1 Moo. C.C. 27), R, v. Boffernon (9 Sup. 

Ct. Rep. (N.S.W.) 234), and B. v. Many Many (6 

Q.L.J., 229) followed. 
B. v. Thompson (1893, 2 Q.B. 12) distinguished. 

Crown case reserved by Mr. Justice Chubb at 
Mackay Circuit Court. 

The prisoner, Tim Crown, who was a Polynesian, 
was charged, with several other Polynesians, at 
the Mackay Circuit Court, with wounding with 
intent to commit murder, and on a second count 
with wounding with intent to do some bodily 
harm. On the evidence of a police 

constable, it appeared that one of the prisoners, 
Loondooah, after arrest, made a statement to him, 
which alleged, inter alia, that prisoner Crown 
struck the wounded man about the head and face. 
Crown was afterwards arrested by the constable, 
who read over to him this statement in Loon- 
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dooah's presence. When he came to where Crown 
was said to have struck the wounded man, Crown 
said, ** No ; I only held his head," and showed 
with his hands how he had held the injured man. 
This last statement was admitted by the learned 
judge as evidence against Crown, but at the 
request of prisoner's counsel he reserved the 
question of its admissibility for the consideration 
of the Full Court. Li the case stated by him for 
the consideration of the Full Court the learned 
judge invited an expression of opinion by the 
court as to the propriety of police officers putting 
questions to persons in custody. 

Stumm, for the prisoner : The arrest of the 
prisoner and the reading to him of the confession 
of his fellow-prisoner operated as a threat, and 
the confession was not a free and voluntary one. 
The whole policy of the law is against allowing a 
constable to obtain an admission from a prisoner 
by means of cross-examination. The evidence 
should have been rejected and the conviction 
ought therefore to be quashed. He cited JR. v. 
Male and Cooper (17 Cox, 689), Ttf. v. Thompson 
(1898, 2 Q.B., 12), R. v. Gavin and others (16 
Cox, 666), B. V. Bodkin (9 Cox, 408), jR. v. Day 
(2 Cox, 209), i?. V. Moore (2 Den. C.C, 522). 

Griffith, C.J., referred to R. v. Johnston (15 
Ir. C.L.R., 60) overruling R, v. Bodkin (vhi supra) 
and to R. v. Thornton (1 Moo. C.C, 27). 

v. Fower^ for the Crown : The whole question 
is whether an admission made by a prisoner to a 
constable after arrest is inadmissible within the 
terms of s. 10 of The Crimimd Imic Amendment 
Act of 1894:, The practice in Queensland has 
always been to admit such statements, and the 
law was clearly laid down by Mr. Justice Harding 
in R. V. Mamj Many (6 Q.L.J., 229) at Bundaberg 
this year. He also cited R, v. Rogerson (9 Sup. 
Court Rep. (N.S.W.), 284). 

Griffith, C.J. : The point raised in this case, 
as I understand it, is whether evidence of an 
admission made by an accused person can be 
received when that admission has been made 
whilst he was in custody and in answer to questions 
put by a constable or a person in authority. I 



understand that to be the point, although the 
statement or admission made in the present case 
was not made in answer to a distinct question. I 
suppose, however, that there was a standing 
invitation to him to assent to or contradict the 
confession of another of the accused, which was 
being read over to him. It is objected that an 
admission obtained in this way is not admissible 
in point of law. As I understand it, the general 
rule as to admissions made by parties is that they 
are admissible, and they have sometimes been 
said to be the best evidence. With respect to ad- 
missions made by a person charged with a criminal 
offence, however, the rule is that the confession 
must be free and voluntary, or — in terms which I 
understand to be synonymous — ^that it must not 
be induced by threats or promises, using these 
terms in their fullest sense. I take it that that is 
an exception to the general rule of admissibility. 
If that is so, the statute of last year merely 
affirms the common law, which is that prima Jacie 
an admission is admissible, but in the case of a 
criminal charge it is not admissible if it has been 
procured by means of threats or promises. But 
it is not inadmissible merely because it is made 
by a person in custody in answer to questions put 
to him by a constable. That was held to be the 
law in England in the case of R. v. Tlwmton^ as 
long ago as 1824. It was held to be the law in 
Ireland by eight judges out of eleven in 1864, and 
it was held to be the law in New South Wales in 
1870, in the case of R. v. Rogerson, It has been 
followed as the practice in this colony always, as 
far as I know, and has been expressly held to be 
the law here in the case of R. v. Many Many^ 
tried at the last Bundaberg Assizes. It is true 
that in the case of R, v. Thomjjson, the latest case, 
which was decided by the Court for Crown Cases 
Reserved, it was said that, in order that an 
admission may be admissible, it must be shown 
affirmatively that the confession was free and 
voluntary, that is, that it was not preceded by any 
inducement to make the statement held out by a 
person in authority. That proposition, as applied 
to the facts of that case, is no doubt perfectly 
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correct. There had been a distinct inducement, 
in the nature of a promise, held out indirectly to 
the accused, and it had come to his knowledge, 
and had operated upon him. It was clear that 
that inducement having been held out, the 
admission could not be received. I do not know 
whether it was intended by the court to dissent 
from the previous decisions or the previous practice 
of the English Court. Certainly the case was not 
one in which the question now under consideration 
really arose for decision. I do not think we can 
take this case as overruling the previous decisions 
or the practice of this court. The real question is 
in each case, Was the confession induced by a 
threat or promise ? To my mind it is perfectly 
immaterial on whom the onus of proof rests — 
whether on the prosecution to show negatively 
that the admission was not, or on the prisoner to 
show affirmatively that it was, induced by a threat 
or promise, because I think it is the duty of the 
learned judge to satisfy himself that it was not 
induced by any threat or promise. That being so, 
the only question for our consideration in this 
case is. Is the fact that the statement is made to 
a constable, in answer to questions put by him, 
proof that it was induced by a threat or promise ? 
I do not think it is. A confession may be made 
to a constable under the influence of a threat or 
fear, or terror, or it may be induced by a promise 
or by the expectation of benefit, or it may not. 
Li the present case there is nothing but the mere 
fact that it was made to a constable after the 
arrest in the course of conversation. That is not 
sufficient to render it inadmissible. Prima facie 
I think it is admissible, and there is nothing to 
show that it was not admissible. As to the general 
question whether a constable should ask an 
accused person questions or not, I desire to 
express my concurrence with the observations 
made by Chief Justice Stephen in the case of 
jB. v. Bofjerson, in New South Wales, and with 
the similar observations made by Parke, B., long 
before. There may be cases in which it would be 
highly proper to put questions to a person in 
custody, and other cases where it would be 



extremely improper. On the abstract question as 
to the manner in which constables should discharge 
their duty, I do not feel called upon to express any 
opinion. 1 think the conviction should be affirmed. 

CooPEB, J. : I am of the same opinion, and I 
do not wish to express it in other words. 

Real, J.: I concur in the judgment of the 
learned Chief Justice. On the question as to the 
propriety of police-constables cross-examining 
prisoners I do not wish to offer an opinion. I 
can conceive of circumstances under which it 
might be the right thing to do, and on the other 
hand, I can conceive of circumstances under 
which it might be most objectionable. 

Griffith, C.J. : The conviction will be affinned. 



IN CHAMBEltS. 

Griffith, C.J. 6th December, 1895. 

Be Davenport's will. 
If 'ill — Codicils — Be vocation . 
To D.'s will, found after his death, there were three codicils. 
The signatures to the first codicil were found to have 
been struck through, and the words " Revoked and 
replaced by another codicil dated 11th day of August, 
1890," were written in testator's writing below the 
attestation clause, but were not attested. The third 
codicil was dated 11th August, 1890, but contained no 
formal revocation of the first codicil. 
Held that the first codicil was not revoked. 

Application by Emily J. Davenport, executrix 
of the will and codicils thereto of Ernest J. Daven- 
port, deceased, and by the " Queensland Trustees** 
for a grant to the Queensland Trustees of letters 
of administration with the will and codicils. 

From the affidavits filed in support of the 
application, it appeared that the will of the 
testator was found after his death in his private 
safe in the state above set out. 

MornSf for the applicants, asked for a grant of 
letters of administration with the will and codicils 
in their entirety. 

Griffith, C.J. : Merely striking through the 
name of the testator is not one of the modes of 
revocation allowed by law. The codicil has there- 
fore not been revoked, and administration must 
go with the will and three codicils. 

Solicitors for applicants : Motris Jt Heiner, 
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IN CllAMBEllS. 



Griffith, C.J. 



9th December, 1895. 



QUEENSLAND BREWEBY LTD. 1*. CAMPBELL. 

Practice — Writ — Specia I endormnmrnt — Prom iasory 
7Wte payable on demand — Amendment of writ. 

In an action on a promissory note payable on demand, the 
demand was not alleged in the endorsement, bat it 
appeared upon the evidence that a demand had been 
made. 

Leave was granted on the hearing of a summons for final 
judgment to amend the writ by alleging a demand. 

Summons by Queensland Brewery, Ltd., to sign 
final judgment against A. L. Campbell for £50, 
amount of a dishonoured promissory note drawn 
by him and payable on demand, for interest 
thereon from date of demand, and for costs. 

The writ, which was specially endorsed, con- 
tained a claim for interest, but did not allege that 
a demand had been made. The evidence fi'ed on 
behalf of the plaintiffs showed that a demand had 
been made, and that plaintiffs had b, prima facie 
case. The defendant's evidence disclosed no 
defence on the merits. 

II oolcucky for plaintiffs, asked for leave to sign 
final judgment for the amount claimed. 

Macdon7iellf for defendant, submitted that the 
writ was defective, as failing to allege a demand, 
and asked that the summons might be dismissed 
with costs. 

Moolcock asked leave to amend the writ by 
alleging demand. 

Griffith, C.J. : This is a case, I think, in which 
an amendment should be allowed. In the recent 
case of Eoberts v. Plant (1895, 1 Q.B. 697), leave 
was given to amend under very similar circum- 
stances. I shall therefore allow the writ to be 
amended by alleging a demand. The hearing of 
this summons will be adjourned. The costs of 
the adjournment will be reserved. 

On a subsequent application the defendant was 
allowed £2 2s. as his costs of the adjournment, 
which were ordered to be set off against the costs 
allowed to plaintiffs. 

Solicitors for plaintiffs : Macdmiald-Paterson (£ 
Haicthom. 

Solicitor for defendant : J?. J. Leeper, 



IN CHAMBERS. 
Gbifftth, G.J. 11th December, 1895. 

i^ JESSOP'S WHiL. 

Practice — Affidavit — Jurat. 

In an affidavit sworn by several persons and containing a 
separate jurat for each deponent, the first of the 
jurats was in order and began, " Signed and sworn by 
the said," etc., bat the second and each of the following 
jurats did not contain the words " Signed and sw^om," 
but began, ** And by the said," etc. 

Held that the jurat was sufficient. 

Application by Sarah Ann Jessop, Jesse James 
Jessop, and John Stanley Jessop, the executrix 
and executors of the will of John Shillito Jessop, 
deceased, and by the Queensland Trustees, for a 
grant of letters of administration with the said 
will annexed to the said Queensland Trustees. 

It appeared that the jurats in two of the affi- 
davits filed in support of the application were as 
above set out. 

IF. F. Wilson, for the applicants, asked leave to 
read the affidavits. 

Griffith, C.J. : I think the jurats are sufficient. 

Solicitors for applicants: ir. h. mUon d 
Hemming. 



IN CHAITBEHS. 
Griffith, C.J. 4th December, 1895. 

J?<? GRACE, insolvent. 

Transfer of work from Southern to Xortliern Court 
— Practice — Fonn of order. 

On an application to a judge at Brisbane to send matter 
for hearing before a Northern judge, it should be 
shown that the Northern judge has been consulted 
as to a date convenient to him for the hearing. 

The order fixing the hearing of any such matter should 
contain a request to the Northern judge to hear the 
matter. 

Application by T. Unmack, the trustee in the 
estate of James Grace, insolvent, for an exam- 
ination under s. 114 of Tlie Insolvency Act of 1874^ 
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before Mr. Justice Chubb, at Townsville, of J. H. 
Brown and other witnesses. 

(ireen for applicant. 

The trustee's solicitor read the application of 
the trustee, and asked that 18th December might 
be appointed for the examination. 

Griffith, C.J. : You must communicate with 
Mr. Justice Chubb as to what date will be con- 
venient for him to take the examination. 

Grem: Our agents in Townsville have com- 
municated with Mr. Justice Chubb, and I have a 
telegram from them stating that he is willing to 
take the examination on the 18th December. 

Griffith, C.J. (after referring to Re Lowry^ 4 
Q.L.J. , 78) : I will fix the examination for that 
date before Mr. Justice Chubb at Townsville. The 
order fixing the examination must, however, 
contain a request to Mr. Justice Ghubb to take 
the examination. 

The order was drawn up in the following form : — 

Upon hearing the application of the Trustee of 
the property of the abovenamed insolvent filed 
herein on the day of 1896. And 

upon it being made known that the Honourable 
Mr. Justice Chubb was willing to take the 
examination hereinafter directed on the 18th day 
of December, 1895. It is ordered that A.B., 
of Townsville, in the colony of Queensland, 
wife of the said insolvent, and CD., of Towns- 
ville aforesaid, contractor, do appear in their 
proper persons before the Honourable Mr. 
Justice Chubb, at the Supreme Court House, 
Townsville, on the 18th day of December, 1895, 
at the hour of ten o'clock in the forenoon of 
the same day, and that they respectively bring 
with them and produce at the time and place 
aforesaid, all books, deeds, papers, and writings 
in their possession or control relating to the 
insolvent, his dealings or property. 

And this Court doth hereby request the 
Honourable Mr. Justice Chubb to take the said 
examination and to cause the evidence taken (if 
any) to be transmitted to the Supreme Court at 
Brisbane. 



Given under the Seal of the Court, &c. 
Solicitors for trustee : Macdonahl - Puterson d 
Haicthom, 



BRISBANE CIVIL SITTINGS. 



Griffith, C.J. 



12th and 18th December, 1895. 



IN THE LANDS OF JOHN EATON. 

Will — Construction — Devise for life or in fee. 

Gift by will of " all my messuages, lands, tenements, and 
hereditaments, all my household furniture, ready 
money, securities for money, money in banks, money 
secured by life assurance, goods and chattels, and all 
other my real and personal estate and effects whatso- 
ever and wheresoever, unto my wife, H. E., to and for 
her own absolute use and benefit during the term of 
her natural life, subject to the payment of my just 
debts, funoral and testamentary expenses, and the 
charges of proving this my will." The testator then 
appointed H. E, "sole and absolute executrix" of 
the will. 

Held that H. E. took an estate in fee. 

Groom, for J. H. Eaton, next of kin, moved for 
a grant of administration of the lands of John 
Eaton, deceased. 

The testator's wife survived him, and was now 
dead. 

He cited Kenrick v. Beavclerk (8 B. & P., 176), 
Jrtn/win (1146), Moor v. Venn (2 B. & P., 247), 
Burton v. Powers (8 K. & J., 170). 

Griffith, C.J. : This is a motion for a grant of 
administration of the lands of John Eaton, 
deceased. Eaton made a will in the following 
terms: — "I give, devise, anl bequeath all my 
messuages, lands, tenements, and hereditaments, 
all my household furniture, ready money, securities 
for money, money in banks, money secured by 
life assurance, goods and chattels, and all other 
my real and personal estate and effects whatsoever 
and wheresoever, unto my wife Hannah Eaton, to 
and for her own absolute use and benefit during 
the term of her natural life, subject to the 
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payment of my just debts, funeral and testamen- 
tary expenses, and the charges of proving this 
my will. I hereby appoint the said Hannah 
Eaton as the sole and absolute executrix of this 
my will." 

Testator's widow survived him, but is now 
dead. The present application is made by Eaton's 
eldest son, and is based on the assumption that 
the devise of the land by the will was a devise for 
the life of Hannah Eaton only, and that there 
was an intestacy as to the estate in remainder 
after her death. 

Although the court, in dealing with applicitions 
for grants of probate or administration, does not 
ordinarily act as a Court of Construction, it is, I 
think, proper, when a will has been made by a 
deceased person, to consider whether it deals with 
the property as to which a grant of administration 
is sought. If, therefore, upon the true construc- 
tion of this will, it contains a valid devise of the 
land in fee, I do not think I ought to grant 
administration as upon an intestacy. 

Every case of this sort depends upon its own 
circumstances. But it is an established rule that 
in construing a will the intention of the testator 
is to be collected from all parts of it. It is also 
a rule of construction that when a will casts any 
duty upon a person named in it, for the perform- 
ance of which duty the legal estate is requisite, 
that person is to be taken to have the legal estate. 
(Anthimy v. Hees^ 2 Cr. & J., 88 ; Daviea to I'homas, 
24 Ch.D., 190). 

Turning to the will now in question, it is 
contended that the words " during the term of her 
natural life " operate as a limitation of the legal 
estate devised by the will. On the other hand the 
words are, I think, as I intimated during the 
argument, open to the construction that they are 
intended only to limit the period of the wife's 
beneficial enjoyment of the property. 

Looking at the whole will, it is, I think, in the 
first place, impossible to resist the conclusion that 
the testator thought that he was making a 
complete legal disposition of all his property. 



which he carefully enumerated. He may, how- 
ever, have failed to do so. 

It is to be observed, in the next place, that the 
gift of his whole estate is to his wife " for," &c., 
*' during," &c., subject to the charge of debts. 
The subject of the disposition and the subject of 
the charge seem, therefore, intended to be 
identical. Now it is, I think, clear that the 
charge is a charge upon the corpus and not 
merely upon the life estate of the wife, for other- 
wise she might be a loser by the gift. These 
considerations point to the conclusion that the 
words "for her own absolute use and benefit 
during the term of her natural life," should be 
read parenthetically, and not as limiting the 
quantity of the estate devised by the will (Burton v. 
Powers, 8 K. & J., 170). 

This conclusion is confirmed by the concluding 
sentence, in which the testator appoints his wife 
** absolute executrix " of his will — words to which 
the court is bound to /give some effect. This, I 
think, can only be done by holding them to mean 
that the testator intended his wife to have 
absolute authority to give effect to all the pro- 
visions of his will, including the implied direction 
to apply his lands, if necessary, in payment of 
his debts. She could only have that authority 
by taking the legal estate. 

The case of Doe v. Hojihicood (6 A. & E., 167), 
and Doe v. Pratt (lb. 180), in which the effect of 
an appointment of a person as "executor" of 
lands was considered, tend to the same result. 

The 62nd section of TIw Swcession Act, so far 
as it is applicable, affords an additional argument 
in favour of this conclusion. That section 
provides that "where any real estate shall be 
devised to any trustee or exec tor, such devise 
shall be construed to pass the fee simple or other 
the whole estate or interest which the testator had 
power to dispose of by will in such real estate, 
unless a definite term of years absolute or deter- 
minable, or an estate of freehold, shall thereby be 
given to him expressly or by implication." 

The effect seems to be to raise, in cases of doubt 
or ambiguity, a presumption in favour of the 
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oonstmction which would give an estate in fee. ' 
There is in the present case a devise of land to an 
executrix. And I do not think that an estate of 
freehold only, i,e.y an estate for life only, is 
expressly or by necessary implication given to her. 
There is no question of a temi of years. 

These reasons have led me to the conclusion, 
which is, I have no doubt whatever, in accordance \ 
with the testator's actual intention, that there is 
not an intestacy. The motion must therefore be 
refused. 

Solicitors for applicant : ilart. Flower d Drunj. j 



Griffith, C.J. 6th, 6th, 19th September, 1895. 

SOUTH AUSTRALIAN LAND MOBTOAGE AND AGENCY CO., 

LTD. r. m'innes. 

Joint and several eitvefiantii — Release of one of tiro 
joint debtors — Liability/ of remainiwj debtor as 
jmncipal debtor, and as surety, 

A transfer and charge executed by M. and O., over a piece 
of land in favour of plaintiffs, contained joint and 
several covenants by M. and O. for the repayment, at 
a fixed date, of £10,000, with interest. Shortly after 
the execution of the transfer and charge, M. and O. 
transferred their equity of redemption in the land to 
third parties. M. and G. having died, and default 
having been made, plaintiffs sued O.'s executors, in the 
Supreme Court of Victoria, for the whole amount due 
under the covenants. The executors denied all 
liability and resisted the claim, and it was finally 
agreed that plaintiffs should receive £750, and £19 16s. 
costs, in full satisfaction of their claim against G.'s 
estate in respect of the charge. The executors agreed 
on their part to transfer all their estate and interest in 
the transfer and charge and in the land to plaintiffs. 
Instruments to that effect were executed and inter- 
changed between the parties. The plaintiffs in the 
release given to G.*s executors, specially reserved their i 
rights under the covenants against M. The plaintiffs 
then sued M.*s executor for the whole amount due under I 
this covenant. I 

Hddt that the release given by the company to G.'s j 
executors operated as a release of M.*s liability for half 
of the debt for which as between himself and G. he | 
was surety for G., but did not release M. from his ' 
liability as a principal debtor for the other half of the . 
amount due under the covenant. I 

u 



Tbial before Griffith, G.J., without a jury. 

This was an action by the South Australian 
Land Mortgage Co., Ltd., against Donald M'Innes, 
as executor of John M'Innes, deceased, to recover 
£10,109 10s., due under a covenant contained in a 
transfer and charge duly executed by John M'Lines 
and Hugh Gillies, in favour of the company. 

The facts appear fully in the judgment of the 
learned judge. 

Feez and Lilley for plaintiffs ; 

The agreement with Gillies*s executors was that, 
in consideration of their paying plaintiffs JS750, 
and £19 costs, and transferring their interest in 
the mortgaged property to plaintiffs, plaintiffs 
would refrain from suing Gillies's estate for the 
debt. There was no intention on plaintiffs* part 
to discharge any portion of the debt, and the 
release only amounted to a covenant not to sue 
with a full reservation of plaintiffs' rights against 
M*Innes. The interest in the mortgaged property, 
purporting to be transferred by Gillies's executors 
to the plaintiffs, was non-existent, since both Gillies 
and M*Innes had previously sold their equity of 
redemption in the property. Therefore the 
transaction could not be set up as an accord and 
satisfaction of the debt, or even of half the debt. 
The intention of the parties was that the plaintiffs 
should refrain from suing Gillies* s estate in 
consideration of the £750 paid them. The 
plaintiffs were, therefore, entitled to proceed 
against M'Innes* estate for the whole amount. 
They cited Cheetham v. }\ ard (1 B. & P., 683), 
Button V. Fyre, 6 Taunt, 289), Solly v. Forbes 
(2 B.&B., 38), Prue v. Barker (24 L.J., Q.B., 
180), Willis V. I'h Castro (27 L.J.C.P., at p. 246) 
Green v. Wynn (L.R. 4 Ch., 204), Bateson v. 
Goslijiy (L.R. 7 C.P., 9), Diuk v. Mayhew (1892, 
2 Q.B., 511), Commercial Bank of Tasmania v. 
^fojies (1893, A.C. 818, 816), Wolmerhausni v. 
Gidlick (1898, 2 Ch., 614), Kaye v. Button (7 
M. & G., 807), Cowper v. Greeji (7 M. & W., 688), 
natters V. Smith (2 B & Ad., 889). 

Byrnesy A,G,f and Shand for defendant. The 
agreement and the release operated as a discharge 
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of the whole debt. The attempted reservation of 
the plaintiffs* rights against M*Innes was wholly 
inconsistent with other portions of the agreement. 
Had the plaintiffs taken the action against Gillies* 
executors to judgment, that judgment would have 
been a complete bar to any action against M*Innes* 
estate. As the case stood, the plaintiffs had taken 
property, money, and money's worth from Gillies' 
executors, and there had therefore been an accord 
and satisfaction of the whole debt. Without the 
express reservation of their rights against Gillies 
there would have been a complete discharge of the 
debt, and the reservation being inconsistent with 
the rest of the instrument ought to be rejected. 
The release of one of several persons jointly and 
severally liable for a debt operates as a release of 
all (Wolmerhaxismv. Wolmerhauseny 62 L.T., 41). 
The intention of the parties was clearly that the 
transaction should operate as a discharge of the 
debt for which the action was brought against 
Gillies' trustees — that is, for the whole amount due 
under the covenant. They also cited Mebb v. 
Hewitt (2 K. & J., 488), Muir v. Crawford 
(2 H.L.Sc, 456-9), Steeds v. Steeds (22 Q.B.D., 
687-540), Haiiiii v. Brookes (10 A. & E., 809). 
Kiriij V. hoare (18 M. & W., 494), Kendall v. 
Hamilton (4 App. Cas., 601), Hai/jh v. Brookes 
(10 A. & E., 884), Be Wolmerhaii^sen (62 L.T., 
641), Robinson v. Walkn' (7 Mod., 158). 

RiUUdye and Groom, for Simon Eraser and 
Robert Mailer, executors of H. C. Gillies, third 
parties, from whom defendant claimed indemnity. 
We adopt the arguments of the learned 
counsel for the defendant as to the release of 
defendant from all liability by the release of 
his co-debtor, but if that argument fails the 
claim for contribution against the third parties is 
untenable, as defendant's utmost liability is only 
for half the whole amounts due under the 
covenants. Moreover, even if defendants were 
not completely released from liability under the 
charge, the clear intention of the parties at the 
date of the release of Gillies' estate was that that 
estate should be entirely exonerated from all 
claims in respect of the covenants. They cited 



Kx parte Snowdon (17 Ch.D., 44), Stirling v. 
Forrester (8 Bligh, 591). 

Feez, in reply: The plaintiffs' covenant with 
Gillies' executors was a covenant not to sue 
Gillies' estate for the debt, and not a covenant to 
release the whole debt or to relinquish their claim 
against M^Innes. In any case plaintiffs are 
entitled to recover from defendant his half of the 
mortgage debt. He cited Ford v. Beech (11 Q.B., 
866), Fx parte Good (5 Ch.D., 46), Wetjg Prosscr 
V. Fvans (1896, 1 Q.B., 108), lie Salmon (42 
Ch.D., 851), Blore v. Ashby (lb. 682), Williams v. 
Buchanan (7 T.R., 226), Williams' Fxecutors, 
1686, 1884. 

C.A.V. 

Griffith, C.J. : This is an action on a covenant 
contained in a memorandum of transfer and charge 
dated December 9, 1887, by which plaintiffs trans- 
ferred to defendants' testator, Donald M'Innes, 
and the third parties' testator, H. C. Gillies (by 
the name of Hugh Gillies) as tenants in common, 
certain land in Brisbane, subject to a charge for 
£10,000, and by which M'Innes and Gillies con- 
venated to pay that sum to the plaintiffs, on 
December 14, 1892, with interest at 6^ per cent. 
Shortly afterwards, M^Innes and Gillies trans- 
ferred the equity of redemption to other persons. 
Default having been made in payment, and GilHes 
being dead, the plaintiffs brought an action on the 
covenant in the Supreme Court of Victoria against 
his executors. Negotiations took place, which 
resulted in the execution of two instruments under 
seal, dated May 9, 1894, which were exchanged 
between the parties. I find upon the e\idence that 
these two instruments formed part of the same 
transaction, and together embody the agreement 
between the parties to the negotiations. By one 
of these instruments, which was executed by the 
plaintiffs, and which recited that plaintiffs claimed 
to be creditors of Gillies' s estate under the 
covenant; that the action was pending against 
Gillies' s executors, who denied their liability ; and 
that plaintiffs had agreed to accept £760 and £19 
16s. for costs in satisfaction of *' the alleged claim" 
against Gillies's estate by virtue of the covenant ; 
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plaintiffs released all their claims and rights of 
action against Gillies' s executors and his estate in 
respect of anything contained in the memorandum 
of transfer and charge, and agreed to discontinue 
the action. These words of release were followed 
by a pro\'iso that nothing in the deed should 
prejudice the plaintiffs' rights and powers under 
the transfer and charge other than as aforesaid, 
and that the plaintiffs ** expressly retain and 
reserve all their rights and remedies against John 
M*Innis, a party, jointly and severally with the 
said H. C. Gillies, to the said recited memorandum 
of transfer and charge." The other instrument 
was executed by Gillies's executors and delivered 
to plaintiffs, by whom it was produced at the trial. 
By this deed, after reciting the memorandum of 
transfer and charge, the death of Gillies, the 
default in payment, and that Gillies' s executors 
*^ have agreed to enter into these presents in con- 
sideration of the estate of the said H. C. Gillies 
being exonerated and discharged from payment of 
the said moneys," .... it was witnessed that 
in consideration of the release by the plaintiffs of 

even date and of 10s Gillies's executors 

agreed to sell to plaintiffs all Gillies's and their 
own interest in the mortgaged land and in and 
under the memorandum of transfer and charge. 
They also covenanted for further assurance. 
Plaintiffs then brought the present action against 
defendant, as executor of M^Innes, and claim to 
recDver the whole amount of the mortgage debt 
and interest from him. The defendant claims that 
the effect of the instruments of May 9, 1894, being 
to discharge one of two joint debtors by way of 
accord and satisfaction, the other joint debtor is 
consequently also discharged. If, however, the 
defendant is not discharged, he claims to be 
entitled to contribution from Gillies's executors, 
whom he has brought in as third parties. The 
plaintiffs contend that the release operates only as 
a covenant not to sue, and that the contempor- 
aneous instrument does not alter its effect, and 
that they are consequently entitled to maintain an 
action for the full amount of the mortgage debt 
against the defendant. The real question for 



determination is, in my opinion, entirely one of 
construction of the deeds of May 9, 1894, executed 
by plaintiffs and Gillies's executors respectively. 
It is the duty of the court to ascertain the intention 
of the parties from the language they have used, 
and to give complete effect to that intention, unless 
the court is precluded by some established rule of 
law or binding authority from doing so. Before 
examining the language of the deeds it may be 
convenient to consider for a moment the respective 
rights and liabilities of the parties when they 
were executed. As between plaintiffs and the 
mortgagors each of the latter was liable as a 
principal for the whole amount of the mortgage 
debt, and was entitled upon payment of the debt 
to the benefit of the security. As between them- 
selves, each of the mortgagors was liable as 
principal for half only of the mortgage debt ; as to 
the other half, his liability as between himself and 
his co-mortgagor was that of surety only and upon 
payment of his own half of the debt he was 
entitled to the benefit of one-half of the security. 
If called upon to pay more than half he was 
entitled to be recouped by his co-mortgagor, and 
in aid of that right to the benefit pro tanto of the 
other half of the security. The equity of redemption 
having, however, been transferred, the only benefit 
which the mortgagors could derive from the 
security was to stand in the place of the 
mort agees, and to be recouped by them out of the 
proceeds of the land to the extent of any payments 
made by them if the security proved sufficient. 
Each of the parties was entitled to deal with his own 
rights in any way that he might think fit. 

It is settled that a release of one of two 
joint debtors, without more, discharges his co- 
debtor f Mercantile Bank of Sydtwy v. Taylor j 
1898, A.C. 817). It is also settled that an instru- 
ment which is in form a release of one of two joint 
debtors, but which contains a reservation of rights 
against the other co-debtor, does not operate as a 
release, but as what is called " a covenant not to 
sue." The principle is that the intention of the 
parties is to be collected from the whole instrument, 
and that if effect cannot be given to that intention 
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by construing the instrument as a release, it will 
not be so construed {Price v. Barker, 24 L.J., 
Q.B., 180. 4 E. ife B. 760). The name by which 
the instrument is designated is of course unimport- 
ant. The effect, not the name, is material. If 
therefore one of two joint debtors is sued by the 
creditor after such a qualified release given to his 
co-debtor, the instrument cannot be pleaded by 
him as a release of the debt. Whether it could 
under the old system of pleading have been pleaded 
at law by the debtor in whose favour it was 
executed, may be doubtful. {Sollij v. Forbes, 2 
B. & B., 88 ; Ford v. Beech, 11 Q.B., 862, 871.) 
The release in the present case, if it stood alone, 
would clearly fall within this principle. It would 
not therefore operate of itself as a complete dis- 
charge of the debt. In some of the cases it appears 
to have been assumed that such a reser^'ation of 
rights in a release given by a creditor to one of 
two co-debi^rs leaves the creditor free to recover 
the whole debt from the other co-debtor, and 
leaves the latter free to recover from the 
former his share of the debt. It is to be 
observed, however, that in none of the cases was 
the extent of the liability of the unreleased debtor 
in question. The point raised was whether the 
debt was or was not extinguished altogether. The 
view that the effect of such a qualified release is to 
discharge the unreleased debtor to the extent to 
which, but for the release, he would be entitled to 
call for contribution from his co-debtor is quite 
consistent with jihe actual decision in all the cases, 
though not perhaps with some of the obiter dicUi, 
and seems a natural inference from the equitable 
doctrine of contribution between joint debtors now 
embodied in s. 4 of The Mercantile Act of 1867. It 
is, I think, clear that the creditor cannot deprive 
the unreleased debtor of his right as a surety to 
contribution from his co-debtor, and that if he does 
any act which would deprive the unreleased debtor 
of that right, his own claim against him is 
pro tanto discharged. If the release of one of two 
joint debtors with a reservation of rights against 
the other has not the effect of discharging any 
part of the debt as against the unrel^asQd debtor, 



it would, in fact, be a mere covenant by the 
creditor not to directly enforce payment by an 
action in his own name, but with full liberty to do 
so indirectly by calling upon the other debtor for 
payment in full. I should hesitate before holding 
that such a construction expresses the real 
intention of the parties to such an agreement. It 
is not however, I think, necessary to decide what 
would be the effect of the release in the present 
case if it stood alone. The contemporaneous 
instrument expressed in the plainest language the 
intention of the parties that Gillies* s executors and 
his estate should be exonerated from the debt, and 
that plaintiffs should acquire all the rights which 
the executors had under the security. These 
rights would have included a right to receive back 
out of the proceeds of the security, if sold for a 
sufficient amount, the sum of £750 which they 
paid. The release also expressed in the plainest 
language the intention of the parties that M'Innes 
should not be discharged. It is not, I think, open 
to doubt that the intention of the parties was that 
all the liability of Gillies' s estate in respect of the 
whole mortgagor's debt should be absolutely 
discharged, and that some liability on the part of 
M'Innes should remain. I have already pointed 
out the twofold nature of the liability of each of 
the mortgagors. In my opinion the parties had 
this twofold liability in contemplation, and intended 
to treat the liability of the mortgagors as two 
distinct liabilities in respect of the respective 
halves of the debt for which they were as between 
themselves primarily liable. I think that the true 
construction of the deeds, read together, is that 
they operate as an agreement that the primary 
liability of Gillies's estate in respect of his half of 
the debt should be absolutely discharged ; that the 
liability of his estate as surety for M'Innes's half 
should also be discharged ; that the mortgagees 
should stand in the place of Gillies's executors so 
far as regarded their right to any part of any surplus 
proceeds of the security ; and that M*Innes*s primary 
liability for his moiety should remain. Any more 
limited construction would fail to give effect to 
some oue or more of the express stipulations in thq 
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instruments. It may be doubtful whether it was 



paid by Gillies's executors must be attributed to 



actually intended to discharge M'Innes*s liability | Gillies's share of the joint debt. The other half 
as surety for Gillies's half of the debt, but that of the debt subsisting on May 9, 1894, remained 
discharge necessarily follows from the discharge of due by M'Innes. That half has been increased by 
the liability of his principal {Webb v. Hewitt^ I interest since accrued, and after deducting the net 
dK.&J.,489). It was contended for the defendants I amount of the moneys received by plaintiffs as 
that the complete discharge of the liability of I mortgagees in possession, amounts to£5,715 7s. 8d., 
Gillies*s estate necessarily operated in law as a for which sum plaintiffs are entitled to judgment, 
discharge of M'Innes. This construction would, | Defendant admits assets to the amount of £5,000, 
of course, give no effect to the express words of the which is not enough to satisfy the whole claim, 
reservation in the release. The answer to the Before giving formal judgment I will advert 
argument is that the parties did not agree to * to the question of costs. I think that the 
discharge the whole debt, but only the liability third parties were properly brought in, and 
of Gillies's estate, which they treated as a distinct properly appeared to resist the claim, and that they 
liability, separable (as indeed it was in equity) ' must be considered as successful litigants, and 
from that of M*Innes. If tho equity of redemption entitled as such to their costs from the defendants, 
had remained in the mortgagors, and Gillies's who brought them into the action. I think also 
share in it had been transferred to the mortgagees that the action should be considered as an action 



in consideration of the release, there is, I think, 



in respect of two distinct claims, as to one of 



no room for doubt that the effect of the transaction which plaintiffs succeed, while they fail«as to the 
would, even without an express reservation of other. I think that the costs occasioned by 
rights against the co-mortgagor, have been the ! defendants bringing in the third parties naturally 
same as that which I think the parties intended in , flowed from the unfounded claim. I think, there- 
this case. And I do not think that the circum- I fore, that plaintiffs are liable to pay to defendant 
stance that the interest of Gillies's executors was I his costs so far as they have been increased by the 
confined to a possible and limited right of recourse third party proceedings, including the costs to be 
to surplus proceeds of the land makes any difference, paid by defendant to the third parties. The 
This being the intention of the parties, as I collect defendant may, therefore, deduct the amount 
from their written agreements, and knowing of no of these costs from the amount of admitted 
rule of law which prevents me from giving effect assets. The plaintiffs will have judgment for 
to it, I am of opinion that the .defendant has no , £5,715 7s. 8d., and their costs of action except so 
answer to the action^ far as regards half the debt far as they have been increased by the third party 



due on May 9, 1894, but that his liability as surety 
for Gillies in respect of the other half is discharged. 



proceedings, and after setting off the costs which 
they are liable to pay to defendant. Of this amount 



It was further contended that the defendant is 1^ the judgment will be against the defendant person- 
entitled to contribution from Gillies's estate as ally for the balance of the £5,000 after the deduction 
surety in respect of anything that he may be called already mentioned, and judgment for the balance 



upon to pay. The right of a surety to contribution 

from a co-surety does not arise till the surety has 

paid more than his share of the debt {Kx parte 

Snowdim, 17 Ch.D. 44.) The same principle 

applies, I think, to co-debtors. And as defendant 

cannot be called upon to pay more than his share costs not already provided for. 

of the original joint debt, I think he has no claim Solicitors for plaintiff : Ma^'pherstm d Feez, 

for contribution from the third parties. The £750 I Solicitors for defendants : Thynne d Macnrtn^y 



will be against M'Innes*s assets qtuindo acciderint. 
Defendant is, of course, entitled on payment of the 
debt to the benefit of one-half of the security. 

On the application of the Attorney-General, his 
Honour allowed the defendant out of the estate his 
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Griffith, C.J. 11th December, 1895. 

Re GBACE, INSOLVENT. 

Insnlvenrif Act of 1874 {38 Vic, No, 5;, s.s, 114, 
116 — KA-amuuition of insolvent — Innolvent 
committed to pHaon for refimmj to (tnstrer to 
mtiafaction of Court. 

An insolvent on his examination before the Court under 
sec. 114, failed to. answer to the satisfaction of the 
Court questions relating to his disposal of moneys 
acknowledged to have been in his hands shortly before 
his insolvency, and was committed to prison under sec. 
116 for six months. 

Examination of James Grace, an insolvent, by T. 
Unmack, the trustee in his estate, before Griffith, 
C.J. 

Lukin for the trustee. 

Wriijht for the insolvent. 

The insolvent deposed that he was a tailor and 
had carried on business at AUora, and that he left 
AUora for Townsville. He gave in detail the 
amounts of money he had in his possession, and 
also his expenditure up to his leaving Brisbane for 
Townsville. Then he had with him in cash about 
i6120. He proceeded to Townsville, and after 
detailing expenditure which would leave him a 
balance of over £90, he said that he could not say 
how he spent that amount, but that he supposed 
it went in drinks and amusements. He opened a 
tailoring business in Townsville shortly before his 
adjudication, but after his adjudication he said 
and now repeated thai the goods on the premises 
did not belong to him, but were bought with the 
money of his brother-in-law, to whom they 
belonged. 

Lukin applied for an order to commit the 
insolvent to gaol under s. 116. He cited h\v parte 
Lords (16 M. V. W. 462), Kj- parte Bradbury (14 
G.B., 15). The insolvent was called upon to show 
cause why he should not be committed. Cross- 
examined by Wriijhtf he offered no further explana- 
tion as to the disposal of the money. 

Griffith, C.J. : What did you do with the 
balance of J690 you took to Townsville. 

Insolvent : 1 must have spent it in drinks. 

Lukin renewed his application for a committal. 



Griffith, C.J. : I am not satisfied with the 
answer, having regard to the previoiis answers of 
of the witness, and I adjudge that he refuses to 
answer to my satisfaction. I order him to be 
committed to Brisbane gaol for six months. 

Solicitors for trustee: MficdopuiU- Patterson a,nd 
Hawtliorne, 

Solicitors for insolvent : ScJutcht d Cofien. 



DE';KirBER AND FEBRUARY FULL COUllTS. 

Griffith, C.J., Cooper and Real, J.J. 
In re Goodrich. 

ELLIOTT BROS., LTD. r. CAMPBELL. 

J]ill of Sale — After acquired property described by 
ijeneral words — Life Insurance Act of 1879 
(43 Vic, Xo, 8) — Liability of policy moneys to 
payment of debts — Disposal of policy moneys by 

H'ilL 

G., a chemist carrying on business at B. street, Too- 
woomba, gave a bill of sale to plaintifFs, to secare the 
repayment of £500 and further advances to be made 
by them in money or goods in connection with his 
business. The bill of sale comprised all and singular 
the stocks of chemicals, drugs, d^c, and all other the 
stock in trade ol the said O., in the trade or business 
of a chemist and druggist, or any other business which 
then was or which might thereafter be carried on by 
the said G.; household furniture, effects and things 
then in, about, o^ belonging to the shop and premises 
belonging to the shop and premises of G. at B. street ; 
and all book debts, Ac; and all other property whatso- 
ever of the said G., wheresoever situated, which might 
at any time, during the continuance of the security, be 
acquired by him, and whether the same were used in 
addition to substitution for, or in connection with the 
premises thereby assigned, or expressed and intended 
so to be, or otherwise. And it was expressly agreed 
by the bill of sale that the security should extend to 
and comprise, not only the mortgaged property therein- 
before particularly set out, but also all further businesses 
leases, goodwills, <&c., of the said G., household furni- 
ture, goods, chattels, effects, <fec., and all other 
property whatsoever which the said G. might thereafter 
acquire or become possessed of, or entitled to during 
the subsistence of the said security, whether the same 
might be used either in addition to or in substitution 
for or in connection with the said mortgaged property 
therein before set out or otherwise. 
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O. died, and at the* time of his death he was carrying on 
business at the said shop in T., but he resided in 
another house in the same town, the property of his 
wife. Before his death he had been accustomed to 
import chemicals from England, and to store them at 
his private residence, taking them thence and using 
them at the shop as required. Certain of the chemicals 
acquired after the date of the bill of sale were stored at 
the private house at the time of O.'s death, and there 
was also in or about his private residence certain 
household furniture and effects acquired by G. before 
his death. Plaintiffs claimed that the chemicals and 
furniture at the testator's residence were included in the 
bill of sale, but G.*8 executor refused to admit their 
claim. 

HMt that the bill of sale included the chemicals stored at 
testator's residence, and also such of the furniture as he 
had acquired after the execution of the bill of sale. 

Testator by his will bequeathed all his real and personal 
estate whatsoever unto and to the use of G. and another 
upon trust that they should sell, collect, or otherwise 
convert into money all such parts of the same premises 
as should not consist of money, and should out of the 
moneys to arise from such sale collection and con- 
version and the money of which he should be possessed 
at his death pay his funeral and testamentary expenses 
and debts and should invest the residue of the moneys 
as thereinafter provided. At the time of his death, 
testator was possessed of two insurance policies 
amounting to about £500. His estate was indebted to 
several creditors in sums exceeding that amount. 

Htld^ that the creditors of the testator were legatees 
under the will, and were entitled as such to have the 
moneys arising from deceased's policies of insurance 
applied in payment of his debts. 

Special case stated by order of a judge in an 

tuition by Elliott Brothers, Ltd., against Charles 

Campbell, as the executor of the will of John 

Ooodrich, deceased. The case set out a claim by 

the plaintiffs against the defendant, under the 

<;ircumstances set out in the head-note, and on 

those facts the following questions were stated for 

the decision of the Court : — 

1. Whether the property in dispute (i.r., the 

chemicals and furniture at deceased's 
private residence) or any and what part 
thereof is comprised in the said indenture 
or bill of sale. 

2. Whether the moneys secured by the said 

policies of insurance are, or any and what 
part thereof, is applicable for the payment 
of the debts of the said John Goodrich, 
d. By whom and out of what funds the costs 
of this case ought to be paid. 



LUley for plaintiffs. 

Macffregor for defendants. 

Rutledge asked leave to appear for the widow 
and son of the deceased as beneficiaries under the 
will, and offered to submit to any order of the 
court. He was allowed to appear. 

LUley : The goods and furniture at deceased's 
private house come within the terms of the bill of 
sale. The house was practically the bulk store for 
the shop. As to the furniture, that too was 
included in the deed, for the deceased gave 
security over all he possefised. {Tailby v. Official 
Receiver, 18 App. Cas., 528 ; f^tmlon Chartered Bank 
of Australia v. Fisher, 11 N.S.W., Eq. 198; 
Rvcliards v. Coh^, 7 W.N., N.S.W., 57). As 
regards the insurance moneys, testator's will con- 
tained a trust for the payment of his debts, and 
on the authorities the insurance moneys are under 
those circumstances available, and ought to be 
applied in the payment of his debts [Kelly v. 
Drumm, 2 Q.L.J. , 180; in re Lewis* trill, Lilley, 
C.J., 4th December, 1880; Scharffenheryy. Umnack, 
4 March, 1880 (Full Court) ; King v. Tate, 10 
N.S.W., Eq. 232). Every man is at liberty to 
direct his assurance money to be applied for the 
payment of his debts (Davey v. Pein, 10 V.L.R., 
Eq., 806 ; and Allen v. Kdnwmh, 12 V.L.R., 789), 
and the plaintiffs in this case claim to be in the 
position of legatees under a will. The plaintiffs 
are not seeking to make the insurance moneys 
liable by any process of court for the payment of 
debts, but merely to follow the terms of the will 
under which they claim to be legatees. 

Griffith, C.J. : You say it is simply a question 
of construction whether he gave these policy 
moneys to pay his debts. 

Lilley : Quite so. There is no express trust in 
the Act for the wife or children. What will be 
done with the money if plaintiffs do not succeed ? 

Griffith, C.J. : Possibly it would be like a gift 
to a charity which failed under the Statutes of 
Mortmain. 

Lilley : Tlie Insurance Act of 1879 did not take 
away testator's dominion over his property. A 
man might have cogent reasons for desiring his 
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debts to be paid out of the ready money of his 
insurance policies. He might wish to save 
valuable real estate for instance. Was he 
debarred by the Act from taking such a course ? 
What is to prevent a man from doing by will what 
he may do by deed ? Policy moneys may be 
assigned to a trustee, and he may collect them 
after the death of the insured, and pay his debts 
with them. In short, every man has full power 
to dispose of his insurance moneys, either by will 
or deed as he pleases, and in this case the testator 
has left it to pay his debts. 

Mimfregor: As regards the bill of sale, the 
intention of the testator was that it should be 
limited to property in Buthven Street. It could 
be reasonably construed as having a sphere of 
operation limited to the Buthven Street premises. 
The interpretation to be put on the words '* where- 
soever" and " whatsoever'* was not a literal one, 
(Greenhit v, Smeed, 86, L.T.N.S., 168; JieUl on 
Bills of Sah (1895) 87.) On the question of the 
insurance moneys the second section of the Act of 
1879 was intended to be a statutory prohibition 
against testators making their policy moneys 
applicable to the payment of their debts. The 
words of the section are quite sweeping enough 
to prevent creditors from obtaining the policy 
moneys in any way. (Ho cited Campbell v. 
Stephens, 18 V.L.B., 808 ; Kiiuf v. Gale (uhi sup.) 
at p. 286; Be Gressnn, 10 N.Z.L.B., 57; Re 
Donaldson^ 28 S.A.L.B., 141 ; Maxmll, p. 418.) 

Griffith, C.J., referred to Anderson v. Anderson 
(1895, 1 Q.B., 749), and Baersebnan v. Bailey 
(1895, 2 Q.B., 801). 

Butledge : The Act holds out a distinct warning 
to creditors that they may not have recourse to 
insurance moneys for the payment of their debts. 
The class of persons whom the Act intended to 
benefit appears in the preamble of the Act — namely, 
the wives and families of deceased persons. A 
man cannot defeat that intention of the Legislature 
by making a will, nor should the plaintiffs be 
allowed to contravene the statute by obtaining a 
judgment against the defendant in respect of these 
insurance moneys. 



LUley, in reply, cited Arthur v. Bokenham 
(11 Mod., 148), /?. V. Wi7)dfledon T^cal Board 

I (8 Q.B.D.,452), Re Sowerhy's Trusts (2 K. & J, 630)^ 
Turner v. MaHin (26 L.J., 6 Ch., 216). 

Griffith, C.J. : With regard to the first 
question, the terms of the clause of the mortgage 
with which we are concerned are as large as they 
could be made, and the question for the court is 
simply whether the property in dispute is included 
in these terms or not. It is not necessary to 
consider whether they are large enough to cover 
property of any and every kind that might have 
been acquired during the subsistence of the agree- 
ment. The question is limited to the chemicals 
and the household furniture. The chemicals in 
question were acquired by the testator after the 
execution of the bill of sale. They were stored at 
his private house, and from time to time removed 
to his shop. The language of the clause is quite 
large enough to cover them, and I see no reason 
why a more limited construction should be adopted. 
I think, therefore, that as far as the chemicals are 
concerned, there is no doubt that they are included 
in the plaintiffs' mortgage. With regard to the 
household furniture, it is to be observed that the 
household furniture described in the deed was that 
in the shop in Buthven -street. The deed does not^ 

' therefore, include the household furniture in the 
private house. But the general words as to 
future property include household furniture which 
might be acquired or of which the testator might 
become possessed during the subsistence of the 
security, whether used in substitution or in 
addition to any of the mortgaged property or 
otherwise. Giving literal effect to those words, 

] there can be no doubt they covered household 
furniture acquired after the bill of sale. In my 
opinion, therefore, the first question ought to be 
answered that the property in dispute, so far as it 
consisted of chemicals, stock-in-trade, and house- 
hold furniture acquired after the bill of sale, was 
included, but that the household furniture in 
the possession of the testator at the execution 
of the bill of sale was not included. If necessary, 
an inquiry would have to be made to ascertain 
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what property of that sort he possessed at the time 
the deed was executed. As to the second question, 
I am not prepared to give an opinion at the 
present moment. 

CooPEB, J. : I concur. 

Seal, J. : I also concur. 

As to the second question, G.A.V. 
11th Febbuary, 1896. 

Gbiffith, G.J. : The second and more import- 
ant question in this case arises upon the construction 
of 8. 2 of the Life Insurance Act of 1879 which 
provides as follows : — " The property and interest 
of the insured in any policy of assurance bona fide 
effected upon his own life shall not in the event of 
his insolvency pass to the trustee of his estate, nor 
shall the property and interest of the insured in such 
policy, or the property and interest of his personal 
representatives in such policy, or the moneys pay- 
able nnder or in respect of such policy, b3 liable to be 
made available for or towards the payment of his 
debts by any judgment, decree, order, or process of 
any court, or in any other manner whatsoever. 

<* Provided that in the case of the death of the 
insured within three years from the data of 
insurance a sum equal to all sums which shall 
have been paid by way of premium, with simple 
interest thereon at the rate of six per centum per 
annum, shall be set apart from the moneys pay- 
able under the policy, and shall be available for 
the payment of the debts of the insured." 

The protection of the section does not, however, 
extend to moneys received in respect of a policy 
by the insured in his lifetime. 

The testator in the present case made a will 
by which he directed that his executors should, 
out of his moneys and the moneys to arise from 
the sale, collection and conversion of his estate, 
pay his funeral and testamentary expenses and 
debts, and invest the residue for the benefit of 
his family. Part of his estate consisted of two 
policies of insurance which had endured sufficiently 
long to come within the protection of the Life 
Insurance Act. The plaintiffs claim that under 
this disposition the policy moneys must be applied 
in payment of the testator's debts. The residuary 



legatees, on the other hand, say that this action 
is an attempt to make the policy moneys available 
for the payment of the debts of an insured person 
contrary to the true meaning of the Act. The 
substantial question to be determined is whether 
the Act has any application to testamentary 
dispositions. Before considering this question it 
will be convenient to advert to the law as it stood 
before the passing of the Act. At that time a 
policy of life insurance was personal property, 
which belonged to the insured, and over which 
he had full power of disposition, either by assign- 
ment in his lifetime or by will. It was liable to 
be taken in execution under a judgment against 
him (Common fjitiv Process Act o/ 1867, s. 57 J : 
and in the event of his insolvency it passed to 
the trustee of his estate. Upon his death the 
right to receive the policy moneys passed to his 
personal representatives, in whose hands they 
were legal assets available for the payment of his 
debts, subject to which they were distributable 
according to the directions of the will or of the 
Statutes of Distribution. The Act of 1879 was 
passed to alter this law. It deals both with the 
right of the insured in his lifetime and with that 
of his personal representatives after his death. 
All the modes by which he might be deprived of 
his interest in the policy during his life and 
against his will are specifically mentioned, and 
the policy is made in effect inalienable in his 
lifetime without his consent. But the Act does 
not contain any provision limiting his power to 
deal with it of his own motion in his lifetime. 
On the contrary, s. 6 expressly protects assign- 
ments of policies made for a valuable consideration ; 
which might be an existing debt. It was not 
necessary to mention voluntary assignments, for 
there is nothing in the Act which could be 
construed as affecting them. So far, then, as 
regards the insured himself while he lives, the 
Act protects him, but does not control his power 
of disposition by any act that can take effect 
during his lifetime. Does it interfere with his 
freedom of disposition by an instrument to take 
effect after his death — i.e., by will ? It is to be 
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remembered that the Act deals with a special 
sabject only, and makes no express reference to 
testamentary disposition, or to the statute of 
general application — The Succession Act of 1867 — 
which deals with them. In the absence of any 
such reference, I think that explicit and unam- 
biguous language would be required to indicate, 
by what is called necessary implication, an 
intention to interfere with the testamentary 
powers of an insured person. The language is, 
however, by no means free from ambiguity. The 
words " or the moneys payable under or in respect 
of sucli policy" may, grammatically, be read either 
as a separate subject of the verb ** shall not be 
liable," or as part of the description of the things 
in which the personal representatives have a 
property and interest. Having regard to the 
construction of the whole sentence, I think the 
latter is the true reading. The term " property 
and interest " is quite apt to denote the rights of 
the insured in respect of the policy, and also those 
of the personal representatives in respect of the 
policy and the moneys payable under it, while the 
words ** moneys received under the policy " would 
be a more natural form of expression to denote 
the actual policy moneys, when got in by the 
personal representatives, than the words *^ moneys 
payable,'* &c., which are found in the section. I 
will, however, deal with both constructions. 

Adopting the first construction, the section, 
omitting that part of it which relates to events 
that can only happen in the lifetime of the insured, 
will read : " The property and interest of the 
personal representatives of the insured in the 
policy or in the moneys payable under or in 
respect of it, shall not be liable to be made avail- 
able for or towards the payment of his debts by 
any judgment, decree, order or process of any 
court, or in any other manner whatsoever.*' Does 
this provision clearly indicate, by necessary 
implication, an intention to interfere with the 
power of testamentary disposition? The words 
'* liable to be made available,'* used, as they are, 
in connection with words relating to legal 
proceedings, seem to suggest that the mind of the 



Legislature was still addressed to proceedings in 
hiviUmij by which property which the owner does 
not himself apply in payment of his debts may, 
nevertheless, be made available for that purpose 
without his aid. In strictness, indeed, the 
intervention of a Court of Justice is not needed to 
make legal assets in the hands of a personal 
representative " available ** for the payment of 
debts, although it may be needed to compel him 
to apply the assets in a due course of adminis- 
tration. There can, however, I think, be no 
doubt, especially having regard to the proviso, 
that these words indicate not only that the 
intervention of the court is not to be invoke I for 
the purpose of compelling the application of the 
subject matter of the enactment, whatever that is, 
in payment of the debts of the insured, but also, 
that the personal representative may not of his 
own motion apply it in satisfaction either of his 
own debt or of the debts of others. I am disposed 
to give full literal eflfect to the words ** or in any 
other manner whatsoever," and not to treat them 
as necessarily limited by the context to modes of 
'' making available,*' which are analogous to legal 
proceedings. (See Anderson v. Andetsim, 1895, 
1 Q.B., 749.) At the same time I have some 
difficulty in seeing how policy moneys can be said 
in any accurate sense, or even in a colloquial 
sense, to be '' made available," except by the aid 
of a Court of Justice, or by some act on the part 
of the personal representative which is authorised 
by the general law governing the application of 
legal assets. These words, therefore, do not seem 
to carry the matter any further. Consider now 
what is the subject matter of the protection. It 
is, on the construction which I adopt, ** the 
property and interest of the personal repre- 
sentatives in the policy moneys," and the 
protective provision is that this property and 
interest shall not be liable to be made available 
for payment of debts. What is this property and 
interest ? It is to be observed that no distinction 
is made between an executor and an administrator. 
It may be inferred, therefore, primd facie, that 
the property and interest in question is of the 
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same nature in both cases. And I think that, if 
possible, some effect is to be giv^n to the words 
** property and interest ** as indicating something 
not the same as that which would have been 
denoted by the words ** moneys payable/* &c., 
standing alone, although no doubt for some 
purposes, and in some contexts, the two expressions 
might be synonymous. Now the property and 
interest of the insured himself includes both the 
formal or legal right to enforce the contract 
contained in the policy, and also the beneficial 
interest in the policy moneys when received. 
The title of the personal representatives of a 
deceased person, whether he is intestate or not, 
is derived from the grant of administration or 
probate. By virtue of that grant the personal 
estate is vested in them, upon trust for the next 
of kin or legatees, subject to a charge of the debts 
of the deceased. His property and interest 
is different from that of the beneficial 
owners, and is limited to the right of legal 
dominion or control. This right is exactly 
analagous to the legal estate of a trustee to whom 
land is devised in trust. In either case the 
property in question is charged by law with the 
debts of the deceased, and the legal estate 
formally vested in the trustee may be taken for 
the purpose of paying them. I think that the 
term ** property and interest " expresses this legal 
estate as distinguished from the whole legal and 
equitable interest in the policy moneys, and that 
the effect of the enactment is therefore merely to 
extinguish the charge of debts to which that legal 
estate was subject, so leaving the whole benefit of 
the estate to the legatees or next of kin. There 
can be no doubt that this is the effect of the 
enactment in the case of intestacy. I see no 
sufficient reason for a different conclusion in the 
case of a will. This conclusion is confirmed by 
a consideration of the operative words by which 
the protection is afforded, and to which I shall 
have to call special attention in dealing with the 
second of the two possible constructions already 
mentioned, which I proceed to do. Adopting 
that construction, the enactment will read ** nor 



shall the moneys payable under the |olicy be 
liable to be made available,'' &c. Upon this it 
may be observed that the word <' liable " imports 
the idea of a risk to which the thing spoken of is 
exposed, and which may befal it, at the option of 
some power over which the person interested 
has no control. If, then, the Legislature desired 
to enact that a testator should not be able by his 
will to direct that policy moneys, his own 
property, should be applied in payment of his 
debts, they have certainly chosen a singular form 
of words to express that idea. For, according to 
the argument, the property which is forbidden to 
be applied in payment of debts is the policy 
moneys, and the forbidden mode is the testator's 
will. The enactment then is to be read, '< The 
moneys payable under a testator's life policy shall 
not be liable to be' made available by his will 
for the payment of his debts." That is to say, 
the testator's property shall not be exposed to the 
risk of the testator's volition. So much for the 
word " liable." The words ** made available " 
raise almost equal difficulties in the way of Mr. 
Butledge's contention. For all a testator's 
property was already by law available for the 
payment of his debts. To speak, therefore, of a 
testator's will as a means by which it is made so 
available, would be, to say the least, a very 
inaccurate form of expression. If language were 
found in a statute that was only susceptible of 
one construction so as to give the enactment 
any effect, it would be the duty of the court to 
construe it accordingly, however inaccurate or 
inapt the language might appear ; but I think that 
such an apparent inaccuracy or inaptness should 
lead the court to consider whether there is not 
some other construction that would give effect to 
the will of the Legislature. If, therefore, the gram- 
matical construction now under consideration is to be 
adopted, I think the use of the words ** liable " 
and ''made available" must be taken of them- 
selves to indicate that the protection is against 
some risk that might arise from some person 
other than the testator himself, and against some 
act that would have the effect of producing f 
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result which would not otherwise occur. There 
is nothing in the Act which directly suggests an 
intention to interfere with freedom of testamentary 
disposition. The provisions of s. 6, already 
mentioned, which protects assignments of policies 
made for valuable consideration, were referred to 
in argument as indicating that, but for these 
provisions, s. 2 would have had the effect of 
invalidating such assignments, and that as they 
had been especially protected, while testamentary 
dispositions in favour of creditors were not 
mentioned, the latter were invalidated. I do not 
think, however, that this would be a legitimate 
inference to draw, even if s. 6 were not otherwise 
necessary. But that section might well be 
introduced, not only for the purpose of removing 
doubts and of showing that the intention of the 
Legislature was not to interfere with the freedom 
of disposition of the insured himself, but also to 
protect the rights of an equitable assignee, or 
assignee of a policy under a partial assignment, 
although the formal right to recover the policy 
moneys were vested in the personal representatives. 
So far, therefore, from finding in s. 2 an explicit 
and unambiguous expression of intention to 
interfere with freedom of testamentary disposition, 
I am of opinion that the Act does not in any way 
afEect or deal with the power of disposition of the 
insured himself either in his lifetime or by will, 
but that the provisions of the second section have 
merely the effect of depriving creditors of that 
right of recourse which, under the general law, 
they would have against the policy during the life 
of the insured, and against the policy moneys as 
legal assets in the hand of his personal repre- 
sentatives. In the present case the meaning of 
the words of the will admits of no doubt. It is 
not necessary to consider whether a mere charge 
of debts would have a similar effect, but I am not 
to be understood as suggesting any doubt on that 
point. The result, in my judgment, is that the 
gift of the policy moneys as part of the testator's 
estate for the benefit of his creditors as a class is 
valid, and that they are entitled, as objects of his 
bounty, to have the trusts of the will in theic 



favour carried into execution. But it must be 
understood that they take as legatees, described 
by the term ** creditors," and not under the 
general law which entitles creditors to recourse 
against the estate of a deceased debtor. 

Solicitors for plaintiffs : J. F. Fitzgerald. 

Solicitors for defendants : F. G, Hamilton. 



IN CHAMBEfiS. 
Beal, J. 8th and 9th January, 1896. 

Re ALFRED SHAW, Ex IXirte HUGHES. 

Inwlvency Act of 1874, s. 47 — Creditor's petiti4M — 
Good petitioning creditor — Legal and beneficial 
owners of a debt as petitioning creditors. 
Where the legal and beneficial ownerships of a debt are in 
dijSerent persons, a petition for adjudication of the 
debtor as an insolvent can only be presented by both 
the owners, and not by either of them singly. 
In re Adams, Ex parte CvUty (9 Ch.D., 307) and In rt 
Hastings, Ex parte Dearie (14 Q.B.D., 184) followed. 

Petition by James Hughes, a creditor, for the 
adjudication of Alfred Shaw, of Brisbane, as an 
insolvent. 

On the evidence filed by the parties it appeared 
that the petitioning creditor's debt was a judgment 
debt for £506, being part of a sum of £1,012 due 
by respondent and another on a guarantee given 
by them to Henry Hughes, of whose will the 
petitioner was the executor. It appeared that the 
respondent had failed to point out property to 
satisfy this judgment, but that before the presen- 
tation of the petition the petitioner had assigned 
all his beneficial interest in the debt to a third 
person, Mr. W. H. Sprigg. All the material 
facts appear fully in the judgment of the learned 
judge. 

Macgregor for petitioning creditor. 

Lukin for respondent. 

Beal, J. : In this case the petitioning creditor 
had under an agreement a possible claim against 
the respondent. That claim he assigned to a 
man named Mr. Sprigg. The evidence shows 
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same nature in both cases. And I think that, if 
possible, some effect is to be given to the words 
'* property and interest '* as indicating something 
not the same as that which would have been 
denoted by the words " moneys payable/* &c., 
standing alone, although no doubt for some 
purposes, and in some contexts, the two expressions 
might be synonymous. Now the property and 
interest of the insured himself includes both the 
formal or legal right to enforce the contract 
contained in the policy, and also the beneficial 
interest in the policy moneys when received. 
The title of the personal representatives of a 
deceased person, whether he is intestate or not, 
is derived from the grant of administration or 
probate. By virtue of that grant the personal 
estate is vested in them, upon trust for the next 
of kin or legatees, subject to a charge of the debts 
of the deceased. His property and interest 
is different from that of the beneficial 
owners, and is limited to the right of legal 
dominion or control. This right is exactly 
analagous to the legal estate of a trustee to whom 
land is devised in trust. In either case the 
property in question is charged by law with the 
debts of the deceased, and the legal estate 
formally vested in the trustee may be taken for 
the purpose of paying them. I think that the 
term " property and interest " expresses this legal 
estate as distinguished from the whole legal and 
equitable interest in the policy moneys, and that 
the effect of the enactment is therefore merely to 
extinguish the charge of debts to which that legal 
estate was subject, so leaving the whole benefit of 
the estate to the legatees or next of kin. There 
can be no doubt that this is the effect of the 
enactment in the case of intestacy. I see no 
sufficient reason for a different conclusion in the 
case of a will. This conclusion is confirmed by 
a consideration of the operative words by which 
the protection is afforded, and to which I shall 
have to caU special attention in dealing with the 
second of the two possible constructions already 
mentioned, which I proceed to do. Adopting 
that construction, the enactment will read *' nor 



shall the moneys payable under the policy be 
liable to be made available,** &c. Upon this it 
may be observed that the word " liable *' imports 
the idea of a risk to which the thing spoken of is 
exposed, and which may befal it, at the option of 
some power over which the person interested 
has no control. If, then, the Legislature desired 
to enact that a testator should not be able by his 
will to direct that policy moneys, his own 
property, should be applied in payment of his 
debts, they have certainly chosen a singular form 
of words to express that idea. For, according to 
the argument, the property which is forbidden to 
be applied in payment of debts is the policy 
moneys, and the forbidden mode is the testator's 
will. The enactment then is to be read, " The 
moneys payable under a testator's life policy shall 
not be liable to be made available by his will 
for the payment of his debts.*' That is to say, 
the testator's property shall not be exposed to the 
risk of the testator's volition. So much for the 
word ** liable," The words "made available" 
raise almost equal difficulties in the way of Mr. 
Butledge's contention. For all a testator's 
property was already by law available for the 
payment of his debts. To speak, therefore, of a 
testator's will as a means by which it is made so 
available, would be, to say the least, a very 
inaccurate form of expression. If language were 
found in a statute that was only susceptible of 
one construction so as to give the enactment 
any effect, it would be the duty of the court to 
construe it accordingly, however inaccurate or 
inapt the language might appear ; but I think that 
such an apparent inaccuracy or inaptness should 
lead the court to consider whether there is not 
some other construction that would give effect to 
the will of the Legislature. If, therefore, the gram- 
matical construction now under consideration is to be 
adopted, I think the use of the words ** liable " 
and ** made available " must be taken of them- 
selves to indicate that the protection is against 
some risk that might arise from some person 
other than the testator himself, and against some 
act that would have the effect of producing a 
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result which would not otherwise occur. There 
is nothing in the Act which directly suggests an 
intention to interfere with freedom of testamentary 
disposition. The provisions of s. 6, already 
mentioned, which protects assignments of policies 
made for valuable consideration, were referred to 
in argument as indicating that, but for these 
provisions, s. 2 would have had the effect of 
invalidating such assignments, and that as they 
had been especially protected, while testamentary 
dispositions in favour of creditors were not 
mentioned, the latter were invalidated. I do not 
think, however, that this would be a legitimate 
inference to draw, even if s. 6 were not otherwise 
necessary. But that section might well be 
introduced, not only for the purpose of removing 
doubts and of showing that the intention of the 
Legislature was not to interfere with the freedom 
of disposition of the insured himself, but also to 
protect the rights of an equitable assignee, or 
assignee of a policy under a partial assignment, 
although the formal right to recover the policy 
moneys were vested in the personal representatives. 
So far, therefore, from finding in s. 2 an explicit 
and unambiguous expression of intention to 
interfere with freedom of testamentary disposition, 
I am of opinion that the Act does not in any way 
aflfect or deal with the power of disposition of the 
insured himself either in his lifetime or by will, 
but that the provisions of the second section have 
merely the effect of depriving creditors of that 
right of recourse which, under the general law, 
they would have against the policy during the life 
of the in ured, and against the policy moneys as 
legal assets in the hand of his personal repre- 
sentatives. In the present case the meaning of 
the words of the will admits of no doubt. It is 
not necessary to consider whether a mere charge 
of debts would have a similar effect, but I am not 
to be understood as suggesting any doubt on that 
point. The result, in my judgment, is that the 
gift of the policy moneys as part of the testator's 
estate for the benefit of his creditors as a class is 
valid, and that they are entitled, as objects of his 
bounty, to have the trusts of the will in their I 



favour carried into execution. But it must be 
j understood that they take as legatees, described 
by the term ** creditors," and not under the 
general law which entitles creditors to recourse 
against the estate of a deceased debtor. 

CooPEK, J. : I concur. 

Real, J. : I also concur. 

Solicitor for plaintiffs : J, b\ Fitztjemld. 

Solicitors for defendants : F, G, HamiUtm, 



IN CHAMBERS. 
Real, J. 8th and 9th January, 1896. 

He ALFBED SHAW, Kx pa He HUGHES. 

Imalrenvii Act of 1874, .v. 47 — CrefiiUjr^s jH'tition — 
(iood peiUionintj creditor — Leff(tl and beneficial 
oicners of a debt as petitionintj creditors. 
Where the legal and beneficial ownerships of a debt are in 
different persons, a petition for adjudication of the 
debtor as an insolvent can only be presented by both 
the owners, and not by either of them singly. 
In re Adain^, Ex parte CuUey (9 Ch.D., 307) and In re 
HoHtingH, Ex parte Dearie (14 Q.B.D., 184) followed. 

Petition by James Hughes, a creditor, for the 
adjudication of Alfred Shaw, of Brisbane, as an 
insolvent. 

On the evidence filed by the parties it appeared 
that the petitioning creditor's debt was a judgment 
debt for £50G, being part of a sum of £1,012 due 
by respondent and another on a guarantee given 
by them to Henry Hughes, of whose will the 
petitioner was the executor. It appeared that the 
respondent had failed to point out property to 
satisfy this judgment, but that before the presen- 
tation of the petition the petitioner had assigned 
all his beneficial interest in the debt to a third 
person, Mr. W. H. Sprigg. All the material 
facts appear fully in the judgment of the learned 
judge. 

Macffretfor for petitioning creditor. 

Lit kin for respondent. 

Real, J. : In this case the petitioning creditor 
had under an agreement a possible claim against 
the respondent. That claim he assigned to a 
man named Mr. Sprigg. The evidence shows 
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that the assignment was made before the presen- 
tation of this petition, and a copy of that 
instrument of assignment was put in and admitted. 
The endence of Mr. Woolf , which was agreed by 
both parties — at all events by the petition — to be 
taken as correct, has also been given, and it 
corresponds, I may say, with the legal effect of 
the instrument. The view taken by the respondent 
is that tb^ petitioner had parted with the whole 
of his beneficial interest in the debt in respect of 
which this judgment was obtained — the judgment 
which forms the debt upon which the present 
petition is founded. Mr. Woolf says, "Mr. 
Hughes has no beneficial interest in the £1,000. 
He is, I presimie, a trustee. No notice of 
assignment has been given by him or by Mr. 
Sprigg." That being so, the question arises 
whether this petition can be maintained. As 
said by Brett in Ex ;>ar^ Dearie, In re UaHtintjH, 
*' In order to maintain a bankruptcy petition 
under the present Bankruptcy Act, there must be 
a petitioning creditor's debt, an act of bankruptcy, 
and the proper petitioning creditor." Here the 
debt is a judgment debt. To my mind it is 
equally clear, as far as the evidence is concerned, 
that there is an act of bankruptcy with reference 
to not pointing out sufiicient disposable goods to 
satisfy the debt, and the question is whether there 
is a good petitioning creditor. That depends on 
the rules which governed bankruptcy proceedings 
before the Act of 1869. In all these matters it 
was held to be established law that it is 
necessary that the beneficial owner in a debt 
must join. By s. 6 of Tlie Banknipky Act of 
1869, and by s. 47 of our Act, " the debt of the 
petitioning creditor mu^t be a liquidated sum due 
at law or in equity, and subsisting as well at the 
time when the act of insolvency was committed as 
at the time of presenting the petition." Upon 
the construction of s. 47, which corresponds with 
s. 6 of the English Act, it was argued that the 
principles of the Bankruptcy Courts have been 
changed, and that a debt which was merely a 
legal debt, or a debt which was merely an equitable 
debt, would be sufficient to support a petition, 



The decision in the case of Ex parte Cully, In re 
Adams, followed in the case of Ex parte Dearie, In 
re Hantings, show conclusively that the principles 
of the Court of Bankruptcy were not altered by 
s. 6, and that it is still necessary to apply the 
principle or rule as laid down in Ex parte Cully 
by Lord Justice James : " But there is nothing 
in the Judicature Act, or in s. 6 of the Bankruptcy 
Act, to alter the old rule of law or practice of the 
Bankruptcy Court, that for the safety of mankind 
the beneficial owner must join in the requisite 
oath that the money is justly and truly due ; that 
it has not been paid ; and that he has no security 
for it. It was considered not sufficient to have 
only the oath of a man to whom in fact not a 
farthing was due, and who might know nothing 
at all about the security which the real owner had 
got. In my opinion that old rule has not been 
altered, and therefore I think the Registrar's order 
was quite right." The reason for the rule is 
there laid down, and it is again repeated in the 
judgment of Brett, M.R., in Ex jnirte Dearie: 
" That was not a mere rule of practice ; it was a 
rule of conduct founded on principle, for if you 
took no notice of the cestui que trust it might well 
happen there was no real debt at all, though in 
legal parlance there might be a debt. The cestui 
(]ui trust who was competent to do so might have 
released the debt. I think the reason remained 
after the passing of The Bankruptry Act of 1869, 
and that it remained, after the passing of lite 
Bankmptcy Act of 1883, just as it did before." 
The ground for the decision in both those cases, 
and the reason of the rule, are stated to be that a 
person other than the petitioning creditor had 
power to receive payment or give a release from 
the debt. That seems to me to be the principle 
and, therefore, that seems to me to be the test 
which I have to apply in constructing whether 
there is in this petition a good petitioning creditor. 
That being the rule and the reason, it becomes 
necessary to examine this document. It seems to 
me that it is perfectly clear on the very face of 
the document itself that Mr. Sprigg has a right to 
receive the money, and to give a discharge for it, 
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I may say I was much impressed with the 
argument of Mr. Macgregor, that the trustee here 
had a duty to perform, and therefore could not be 
held to be a mere bare trustee, but if the meaning 
of bare trustee in any particular case is to be so 
constructed, or if the words " bare trustee " could 
be understood to have been so used as having that 
meaning in the cases cited, then those words are 
not necessary for the purposes of their decision. 
I have no doubt that, prima facie , ** bare trustee ** 
is a proper phrase to indicate that a person has 
no beneficial interest in the property in question 
at the time, although he has some active duties 
to perform in connection therewith. The reason 
for requiring the beneficial owner to be joined 
does not arise from any specific section. It 
arises from the practice of the Bankruptcy Court, 
which was called into existence for the reasons 
stated in the .judgment of Lord Justice James, 
" That for the safety of mankind the beneficial 
owner must join in the requisite oath,'* &c. That 
oath would be an idle waste of time if it could be 
made by a person who had no beneficial interest 
whatever in it, and it would give rise — not 
perhaps in this case, but in many cases — to very 
great abuse, because if a man had satisfied a 
claim by paying the money to the person who was 
properly entitled to it, he might nevertheless have 
a bankruptcy petition presented against him if it 
were sworn to only by a person having no beneficial 
interest. I think all the reasons which gave rise 
to that rule continue in full force, and I am, 
therefore, of opinion that in all bankruptcy 
petitions it is necessary that the person who is 
beneficially interested must be joined. 

Manjreijor applied, under s. 169 of the Insolvency 
Act, for leave to amend the petition by adding 
Sprigg as a party. 

Lukin objected. 

Real, J. : I am so doubtful as to my power to 
allow an amendment by way of adding a new 
party, that I think I would only be misleading 
the petitioner if I granted his application. I 



cannot allow the amendment, and the petition 
will be dismissed, with costs. 

Solicitors for petitioner : Hart^ Flower d Drunj, 

Solicitor for respondent : T, 0\S}dlivan. 



BRISBAXK CRIMINAL SITTINGS. 
Griffith, C.J. 28th and 29th November, 1895. 

BROINA I*. FUZIL DEEN. 

Criminal Law — Evidence — Murder — hunhand and 

Wife. 

A man and a woman at Sydney, N.S.W., went through a 
ceremony which they believed to be a marriage ceremony 
according to the Mahommedan faith, before a person 
whom they believed to be a Mahommedan priest, and 
they subsequently lived together as man and wife. 

The woman was tendered as a witness against the man on 
a charge of murder. 

Hdd, that the validity of the marriage must be determined 
by the judge as a question relating to the admissibility 
of evidence. The marriage being held to be invalid, 
the woman's evidence was admitted. 

Tbial of Fuzil Deen before GriflSth, C.J., at 
th& Brisbane Criminal Sittings, on the charge of 
murdering Koomal. 

Power, for the Crown, tendered Gul Shang as a 
witness. 

Macfjrefjor, for the prisoner : I am instructed 
that this witness is the prisoner's wife. On that 
ground I object to her evidence. 

Power disputed the ftict of the marriage. 

Griffith, C. J. : The objection raises a question 
of fact which must be determined by the Court 
before admitting or rejecting the evidence. 

(rid Shafuf, sworn on the voir dire, deposed that 
she was prisoner's wife, having been married to 
him in Sydney some five or six years previously. 
The marriage was performed by a Mahommedan 
priest, and the ceremony, which took place in the 
presence of several witnesses, was according to 
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the rights of the Mahommedan faith. The witness 
was a widow at the time of her marriage with the 
prisoner, and had subsequently lived with him as 
his wife in the belief that they were properly 
married. 

Peter MacpJitrson (sworn on the t'oir dire and 
also in the case) deposed that he was a solicitor 
of the Supreme Court of New South Wales, and 
that, by the marriage laws of that colony, with 
which he was acquainted, a marriage, to be legal, 
must be solemnised by a minister of religion 
ordinarily officiating as such, and who is registered 
as a minister for celebrating marriages, or by a 
Registrar. He did not think a Mahommedan 
priest could be registered in New South Wales as 
a minister for celebrating marriages. There was 
no provision in the law of New South Wales for 
validating marriages made by unqualified persons 
who were believed by the contracting parties to be 
qualified. 

Griffith, C.J. : I am of opinion that the witness 
is not the prisoner's wife. She may therefore 
be sworn as a witness for the prosecution. 

Gul Sluing was sworn accordingly. 



IN CHAMBERS. 



Real, J. 80th January, 1896. 

lie OAYLARD, Ex jmHC PATERSON AND CO. 

Imolvency Act of 1874 (38 Vic, No. 5y, ». 202 {12) 
R. 202 — Creditor's petition — Petition by debtor 
under sees, 202 and 204 as an act of insolvency. 

The filing by a debtor of a petition under sees. 202 and 204 
of Ihe Insolvency Act oj 1874 ^s ^^ ftct of insolvency 
on which a creditor may present a petition for the 
adjadication of the debtor. 

Creditor's petition presented byPaterson and Co. 
for the adjudication of John Gaylard as an insol- 
vent, 



John Gaylard presented a petition under sees. 
202 and 204 of the Act for the liquidation of his 
affairs by arrangement. Paterson and Co., 
judgment creditors of the debtor, before the day 
fixed for the first meeting presented a petition for 
adjudication under s. 202 (12) and r. 202, alleging 
as the act of insolvency the filing of the liquidation 
petition by the debtor. Gaylard entered an 
appearance and disputed the act of insolvency. 

Powers, for petitioning creditors submitted that 
the filing of the petition for liquidation was an act 
of insolvency, as it contained a declaration of the 
debtors inability to pay his debts. He cited Kx 
imrte Duiynan, (L.R. 6 Ch., 605.) 

Lilley, for respondent submitted that it was not 
an act of insolvency within the meaning of s. 44. 

Real, J. : I think the filing of the liquidation 
petition by a debtor is an act of insolvency on 
which any of his creditors could found a petition 
for his adjudication. I therefore make the 
adjudication as prayed. 

Solicitors for petitioning creditors: J. ^icol 
Robinson <lt Co, 

Solicitors for debtor ; Bernays d Osborne. 



Cooper, J. 



IN CHAMBERS. 

10th February, 1896. 

lie J. C. MARTIN. 



Insolvency Act of 1874 (38 T'ic, No. 5), s. 204, 
rr. 191, 216, Form 93 — Notice of second 
mcetiny — Notice of meeting in " Gazette.** 
Besolutiona confirmed at a second meeting under s. 204 
may be registered, notwithstanding that no notice of 
that meeting was inserted In the Gazette, as required 
by r. 191. 
Application to register resolutions passed at a 
second meeting of the creditors of J. C. Martin 
under s. 204 of Jlie Insolvency Act of 1874. 

In this case the resolutions had been presented 
for registration, and the Registrar had refused to 
register them on the ground that the Gazette 
notice required by r. 191 bad not been inserted. 
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On a reference to the Judge in Chambers : 

Green^ for the applicant : Rule 191 is quite 
inconsistent with the provisions of r. 216, for 
the former rule requires seven days* notice 
of the meeting to be given in the Gazette , 
and the latter permits the notices for a second 
meeting to be sent out on the third day before 
the meeting. Under such circumstances a 
notice in the prescribed form (Form 93) could not 
be inserted in the Gazette. That being so, it is 
doubtful whether r. 191 applies to second meetings, 
and whether the advertisement is necessary. 

Cooper, J. : I think the advertisement of the 
second meeting may be dispensed with, and the 
resolutions registered. 

Solicitors for applicants : Macdonahl-Paternon it 
ILur thorn. 



IN CHA^rBEIlS. 



Griffith, C.J. 4th March, 1896. 

J^e M0XHAM*S WILL. 

PaJisiwj accounts — ?l,vecutors carrtjinn on a bimness 
— SttbscriiPtiom to local matters on behalf of 
the business — Commission to execiUors carry in* f 
on a business. 

Executors carrying on a testator*s business in a country 
town subscribed in the name of the business to local 
charities and sports. 

Htld, under the special circumstances, that the subscrip- 
tions might be allowed as proper expenses of the busi- 
ness. 

Although executors carrying on a business under a will are 
not entitled to a commission on anything beyond their 
net receipts from the business, their trouble in carrying 
on the business was considered in fixing the rate of 
commission allowed on their whole receipts. 

Rt Walker's wiU, 6 Q.L.J., 259. followed. 

Application by Taylor and B. Behr to pass 
their accounts as executors of the will of 
Moxham, deceased, for a commission on their 
receipts. 

The accounts showed that Behr and Taylor had 
been carrying on the testator's business at Cler- 



mont for some twelve months after his death, and 
had eventually sold it as a going concern for £300, 
and that, during that time, they had subscribed, 
in the name of the business, to local charities and 
sports at Clermont. They filed an affidavit stating 
that such subscriptions were necessary to maintain 
the popularity of the business. The Registrar 
disallowed these disbursements, which amounted 
in aU to £6 14s. 6d. 

The gross returns from the business were £737 
16s. lid., and the expenses about £700. The 
executors* receipts from other sources amounted 
to £2000. 

Chambers J for the executors, asked that, .before 
passing the accounts, the Registrar's oirtificate 
might be amended, by the allowance of the amount 
paid for subscriptions, as those payments were in 
the nature of advertisements, and might fairly be 
treated as business expenses. The trouble taken 
by the executors in connection with the business 
should be considered in fixing the amount of their 
commission. 

Griffith, C.J. : I think that the executors 
were, under the circumstances, justified in sub- 
scribing as they did to local matters. I therefore 
direct the certificate of the Registrar to be 
amended by the allowance of the items for sub- 
scriptions, and pass the accounts as certified by 
the certificate as so amended. As regards the 
commission to the executors, I am of opinion that, 
although, under the rule in re Walker's Will (6 
Q.L.J., 259), I can only allow them commission on 
the net proceeds of the business, still I can take their 
trouble in carrying on the business into consider- 
ation when fixing the rate at which commission is 
to be allowed them, not only on the net profits 
of the business, but also on their receipts from 
other sources. I allow commission at 2| per 
cent, on £2000. 

Solicitors for executors : Chambers, Bmce dt 
McXab, 
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UN CIIAMBEllS. 

Cooper, J. 16th March, 1866. 

lie Webb's bill of sale. 
Bill ofmle — Retinral of registration — lie-reffistration 
of a bill of sale— Bills of Sale Act of 1891 
(55 Vic., No. 23),s.l7. 
The mortgagee under a bill of sale having failed to renew 
the registration of his security within the prescribed 
time, presented a sworn copy of the bill of sale, and 
sought registration of it as an original document. 
Hdd^ that the bill of sale could not be twice registered as 
an original, and that registration must be refused. 

Application by F. I. Power to register a bill of 
sale dated 2nd March, 1898, and given by A. E. 
Webb to himself. 

The' applicant presented the original bill of sale, 
and a sworn copy thereof, and asked for regis- 
tration. On an examination of the bill of sale, it 
appeared that it had been previously registered in 
1893, and that that registration had been renewed 
in 1891 and 1895, but that the date for renewal 
in 1896 had been allowed to pass. The Registrar 
refused to register the bill of sale a second time. 

On a reference to the Judge in Chambers : 

Cliamhers, for the applicant, submitted that the 
mortgagee was, under the Act, entitled to obtain 
a re-registration of his security, instead of renew- 
ing the original registration. 

The lietjistrar submitted that the renewal not 
having been effected within the prescribed time, 
the original bill of sale had become inoperative, 
and could only be re-instated by an order for 
renewal by a judge, under s. 17 of the Act. He 
had, therefore, refused to register the document, 
as he considered it was an attempt to evade the 
provisions of the Act. 

Cooper, J . : I quite agree with the position 
taken by the Registrar. The mortgagee, if he 
wishes to revive his remedies under this document, 
must apply for leave to renew its registration, 
under s. 17 of the Act. He can, of course, if he 
prefers to do so, obtain the execution of a fresh 
bill of sale, which would be registered in the ordi- 
nary way. 

Solicitors for applicant : ( 'hainbers, Bruce, d 
McNab. 



Gbiffith, C.J. 



6th March, 1896. 



Re WM. JONES, A LIQUIDATINO DEBTOR. 

Insolvency Act of 1874 (38 TiV., No. 5), ss. 101 (4), 
136, 193, 194, 195, rr. 185, 186—nenMral of 
a trustee in a liquidation by arramjement — The 
Insolvency, Intestacy, and Insanity Adminis- 
tration Act of 1893, ss, 5 ami 7. 

The court has jurisdiction to remove a trustee in a liquid- 
ation by arrangement upon sufficient cause shown. 
The Official Trustee in Insolvency reported to the court 
that S., a trustee in a liquidation by arrangement of the 
affairs of a debtor, had failed to comply with the 
provisions of the Acts and Rules as regards the 
furnishing of his accounts as such trustee. The 
report also showed that the trustee had neglected to 
consult his committee of inspection in his dealings 
with the debtor's property; that he had retained a 
a large sum of money in his hands for more than a 
month after he had been directed by the committee of 
inspection to pay it into a bank named by them ; and 
afterwards, when the money was not forthcoming, said 
it had been stolen, but had subsequently paid into the 
bank named by the committee of inspection the 
greater part of the money. On the application of a 
creditor, who was also one of the committee of 
inspection, S. was removed from his office of trustee 
and ordered to pay the balance of the money to the 
Official Trustee without any deduction for his remuner- 
ation, and to pay the costs of the Official Trustee's 
report and of the creditor's application for removal. 
Bules 185 and 186 of the Insolvency liules apply to a 

trustee in a liquidation by arrangement. 
Quart whether s. 101, subsec. 4, of the Act applies to such 
a trustee. 
The Official Trustee in Insolvency had made a 
report to the Court (Griffith, C.J., in Chambers), 
in the matter of the liquidation by arrangement 
of the affairs of William Jones. The learned 
judge adjourned the matter into court. 

The Official Trustee read his report, which set 
out the facts as they appear above and in the 
judgment of the learned judge. 

Macdonnell, for A. Muir, a creditor and member 
of the committee of inspection, moved that C. J. 
W. South, the trustee, might be removed from 
his office. In Be Blocksidye (6 Q.L.J., 143), 
Harding, J., made an order for the removal of a 
trustee in a liquidation. 

Feez, for the trustee : There is a preliminary 
objection to this application. A trustee under a 
liquidation cannot be removed by the court. The 
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creditors* remedy is under r. 241. S. 186 does 
not apply to a liquidation by arrangement (Kr 
parte Brooker, Ite FastnedfjCf 2 Ch.D., 67), nor 
does 8. 101 (4). As the trustee has not furnished 
any accounts there has been no failure by him to 
comply with the requirements of r. 194. Neither 
the Official Trustee nor the creditor has any locm 
sUmdif and the application should be dismissed as 
bad in form. He read an affidavit by the trustee 
in explanation of the facts reported to the court. 

Macdonnell : Even if s. 101 (4) does not apply 
to a trustee in a liquidation, ss. 198, 194 and 195 
are specially made by the 1898 Act to apply to 
such a trustee, and therefore the rules under those 
sections — rr. 186, 186 — apply also to liquidation 
proceedings. Under those rules the court has 
power to remove the trustee or make such order 
as it shall think proper. (He cited Kx parte Old, 
In re Bright, L.R. 17 Eq., 467.) 

Griffith, C.J. : Before the Act of 1898, the 
provisions of the insolvency law with respect to 
the supervision of the trustees of liquidating 
debtors were incomplete and unsatisfactory. Ihe 
hwdveiicij Act of 1874 provided for the appointment 
of an officer called the Accountant in Insolvency, 
whose duty it was to supervise the conduct of 
trustees in insolvency ; and one of his duties was, if 
a trustee did not faithfully perform any duty, to 
inquire into the matter, and, if not satisfied, to 
report the matter to the court, and the court 
could then deal with the trustee. The Act of 
1898 relieved the Official Trustee from the super- 
vision of the Accountant in Insolvency, and 
required him to discharge the duties of accountant 
as to elected trustees. It also provided that his 
supervision of trustees should extend to the 
trustees of liquidating debtors, and the sections of 
the Act which imposed these duties on the 
Accountant (ss. 198, 194 and 195) were expressly 
made applicable to the cases of liquidating debtors 
and the trustees of such debtors. I think it 
follows that rr. 186 and 186, which provide for 
the exercise of that duty, were equally made 
applicable. I think, therefore, that I must deal 
with the matter precisely on the same footing 



as if the proceedings were in insolvency, instead 
of in liquidation. I confess that I feel some 
doubt whether s. 101, subsec. 4, which expressly 
gives the court power to remove trustees, 
applies to the case of a liquidation. I am not 
sure that it does, and I am by no means sure that 
it does not ; but I think, as I have said, that the 
effect of the Act of 1898 is to make the provisions 
of the Act and Rules relating to the super- 
vision of trustees, applicable as well to trustees 
in liquidation as to trustees in insolvency. Now, 
amongst other provisions, trustees are bound to 
furnish accounts to the Accountant within fourteen 
days after the end of the year, and if a trustee 
fails to make such a return he may be removed 
from his office at the instance of a creditor or of 
the Accountant. Rule 186 provides that '* the 
Accountant shall take cognizance of the conduct 
of trustees, and in the event of any trustee not 
faithfully performing his duties, and duly observing 
all the requirements imposed on him by statute 
rules or otherwise, relative to the performance of 
his duties, or in the event of any complaint being 
made to the creditor in regard thereto, he shall 
inquire into the same, and if not satisfied with the 
explanation given he shall report thereon to the 
Court, which, after hearing the trustee, may remove 
him from his office or otherwise make such order in 
the matter as the justice of the case may require." 
I think, therefore, that I have jurisdiction to make 
an order for the removal of a trustee in a proper 
case. Mr. Macdonnell appears for a creditor and a 
member of the committee of inspection, and asks 
that the trustee may be removed from his office. 
Being of opinion that I have power to make such 
an order, the question is whether I ought to do so. 
In the present case it appears that the trustee 
received about the beginning of September last a 
considerable sum of money in cash, and subse- 
quently received other sums, amounting altogether 
to over £144, which up to drd January he kept, 
although the committee of inspection directed him 
to pay it into a bank. The trustee says he put 
the money into his safe, and that it must have 
been stolen. That is the only explanation he 
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gives. There is a discrepancy in the figures 
which I do not understand. A sum of money 
said to have been received on 2nd September in 
cash is now said to have been made up in part of 
a cheque drawn, on the 16th November, which is 
absurd. However that may be, Mr. South had in 
his possession over jgl44, which he ought to have 
paid into a bank not later than the day on 
which the creditors required him to pay it into the 
Bank of Australasia. Their resolution to that 
effect was passed on 22nd November, but no 
money was paid into the bank till the 8th January, 
after the matter had been reported to the court. 
On 8rd January the trustee said for the first 
time that the money must have been stolen. 
Without going into further details, I think that 
the conduct of the trustee has been extremely 
unsatisfactory, and that this is a case in which 
he ought to be removed. As to Mr. Macdonnell's 
client, I think that on a motion of this kind a 
creditor is entitled to be heard. If several 
creditors unnecessarily came into court, they 
would not get their costs. But I think it is more 
satisfactory to the court that it should be moved 
to act in the interest of creditors than act of its own 
motion. It is not ordinarily the duty of the Official 
Trustee to be an active litigant in his capacity as 
Accountant. I think therefore that Mr. Macdonnell 
is properly here. The trustee has since paid into 
the bink £119 9s., a part, but not the whole, of 
the money, and says he has retained fifteen 
guineas, which he says was fixed by the creditors 
as the amount of his remuneration. But that 
remuneration was intended to be paid for the work 
of winding up the estate. He has not done the 
work, but he has received a considerable sum of 
money, which he has kept for a long time. I do 
not think the trustee has earned the fifteen 
guineas, and I do not think he is entitled to 
receive it. The order will be that Mr. South be 
removed from the position of trustee, and that 
he pay within two days, to the Official Trustee, 
the sum which he has retained. Mr. South must 
also pay the costs of the creditor, and the Official 
Trustee's costs out of pocket. I may add 



that the intention of the Legislature, as I under- 
stand it, from the Act of 1898, was that all 
proceedings in liquidation as well as in insolvency 
should be subject to the strictest scrutiny of the 
court. I think, therefore, that the Official 
Trustee is merely doing his duty when he brings 
under the notice of the court, publicly, any 
matter which he considers irregular or improper. 
For that reason I refused to dispose of this matter 
in Chambers, and also because it was one of 
difficulty and importance. 



MAIICH SITTINGS OF THE Fl'LL COIRT. 
Griffith, C.J., Cooper and Real, J J. 

NO. 1 NORTH PH(£NIX GOLD MINING CO., LTD., r. 
PHCENIX GOLD MINING CO., LTD. 

Minimj appeal from District Court Jiuhje awl 
ansessors — Appeal on question of costs — Jiuhje's 
discretiiJi — Order for costs part of jiuhjment — 
GoldfieUh Act 1874 (38 TiV., Xo, 11), s. 74, 
Regulation 28 — Gold Mines Drainatje Act of 
1891 y s, 10 — ContrihiUion for cvpenses of 
pumping. 

An appeal does not lie from a decision of a District Court 
Judge as to the costs of an appeal from a Warden's 
Court : 

Aliter if the judge did not, in fact, exercise any discretion 
as to the costs. 

An erroneous application of a real or supposed rule of law 
adopted by a judge as a guide in the exercise of his 
discretion as to costs is not ground for appeal. 

In deciding between parties to an action, a tribunal is not 
bound by a statement of facts agreed upon by one 
party and other persons not parties to the action. 

Cross appeals, by way of special case, from a 
judgment of District Court Judge Miller (sitting 
at Gympie with assessors as a Court of Appeal 
from the Warden*s Court) awarding to plaintiffs 
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£518 damages, with £242 12s. costs. The amount 
of costs was arrived at by allowing a fixed sum to 
plaintiffs and another sum to defendants, and setting 
off one sum against the other. Plaintiffs appealed 
from so much of the judgment as allowed 
defendants any costs. Defendants appealed from 
the judgment in so far as it did not allow them 
all their costs, and also from so much of the 
judgment as allowed plaintiffs more than £410 
18s. lOd. damages, on the ground that there was 
no evidence to support a finding for a larger 
amount. 

The facts appear fully in the judgment of the 
learned Chief Justice. 

In the Warden's Court the plaintiffs had 
obtained judgment for £647. On the appeal the 
damages were assessed at £578, as above stated. 

Byrnes, A.G., and Woolcovk for plaintiffs : The 
plaintiffs* appeal is on the question of costs only. 
That appeal is an appeal from the decision of the 
judge on a point of law arising on the trial, for 
though at the hearing he reserved the question 
of costs for further argument, the order as to 
costs was undoubtedly part of the decree. The 
learned District Court Judge applied a rule of law 
in giving costs to each of the parties, and he applied 
it erroneously. He decided that a plaintiff who, 
on a rehearing, fails to obtain the full amount of 
damages awarded at the previous hearing, is to be 
treated as unsuccessful on the question of damages. 
An appeal will lie from the discretion of a judge 
on a question of costs where the judge has 
exercised his discretion on erroneous judicial 
principles. 

Griffith, C.J. : No. An appeal as to costs will 
lie to a Court o| Appeal having general jurisdiction 
over a lower court, where that court has not 
exercised any discretion, or where it has erroneously 
considered itself bound by some rule of law. 

Byrnen: The District Court Judge tried to 
apply the rule that the successful party should 
have their costs, and he failed to apply that rule 
correctly. The trial before him was a rehearing, 
and the plaintiffs were successful on all the issues, 
even if the issues were separable, which the 



plaintiffs submit they were not. [They cited: 
Myers v. Fbiancud Xeirs (5 T.L.R., 42), Jofies v. 
Willi€ims (L.R. 8 Q.B.,280), The CityofManclwaWr 
(5 P.D.,221), Gilbert v. Hiuldleston (28 Ch.D.,649), 
Youny v. Thonwii (1892, 2 Ch., 184), FkUl v. 
Great Xortliern EaiUmy Company (3 Ex.D., 261), 
Green v. Wriyht (2 C.P.D., 854), Cooper v. 
Whittinyham (15 Ch.D., 501), Jones v. Curlimj 
(18 Q.B.D., 262, at p. 265), HarrU v. Petherick 
(4 Q.B.D., 611), Ann. Practice (1896), p. 1184.] 

Real, J., referred to M' alter v. SteinlopjF {1892, 
8 Ch., 489), and Forsterv, Farquhar (1893, 1 Q.B., 
564) as overruling Cooper v. Whittinyham, 

Griffith, C.J., referred to Dicka v. Yates 
(18 Ch.D., 76). 

Lilley and Stumm, for defendants: The court 
has no jurisdiction to hear an appeal on the 
question of the costs allowed by the learned 
District Court Judge. These costs were in his 
discretion, and from that discretion no appeal 
will lie. i0f^ 

Real, J. : That destroys your own appeal on 
the question of costs. 

Lilley : Certainly. Defendants are relying upon 
their appeal on the merits. The judge in allowing 
the costs did not follow the rule as urged by the 
learned counsel for the plaintiffs. Plaintiffs* 
counsel, on the hearing of the question of costs, 
asked him to apply that rule, and cited authorities 
to show him that under that rule plaintiffs were 
the successful parties, but he did not follow the 
suggestion. Plaintiffs' appeal should be dismissed. 
As to the appeal, on the merits the defendants 
claim that the measure of the damages which 
should have been found against them was not 
more than one-seventh of the whole expense of 
pumping. The 10th section of the Drainage Act, 
which must be taken as superseding Regulation 
28 under the Goldfields Act, only gave the 
plaintiffs a right to contribution to the actual 
expenses, and the only evidence as to the proper 
amount of contribution is that of plaintiffs' 
manager, who said that each of the six mines 
adjoining plaintiffs' ground contributed, about the 
, same amount of water. The plaintiffs had agreed 
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with other adjoining mines that that was the true 
proportion. 

Gbiffith, C.J. : But the assessors had a view, 
and had also local knowledge. 

Lilley : They could learn nothing from the 
view. It is simply a matter of calculation, as 
they knew what plaintiffs' expenses were, and the 
defendants' liability was one- seventh of that 
amount. And it was the duty of the District 
Court Judge, as a matter of law, to have directed 
the assessors to that eflfect. [They cited Carr v. 
Strinifcr (E.B. k E., 123), Clifton v. Furley 
(31 L.J., Ex. 170), Goodes v. Chiff (13 Q.B.D., 
694), Plumh V. Crakes- (16 Q.B.D., 40), Harpham 
V. Shacklnck (19 Ch.D., 207).] 

Griffith, C.J., referred to li, v. Justices of 
Lomlon (1895, 1 Q.B., 616). 

Griffith, C.J. : The plaintiffs, who are the 
owners of a gold mine at Gympie, brought an 
action in the Warden's Court against the defend- 
ants for «ontribution towards the working expenses 
of raising water from their mine, on the ground 
that the defendants, as the owners of an adjoining 
mine, derived benefit from their operations ; and 
in the alternative, that the plaintiffs' work of 
raising water was rendered more onerous by reason 
of the influx of water from the defendants' mine. 
The result of the trial in the Warden's Court was that 
the defendants were held to be bound to contribute 
to the plaintiffs' expense in raising the water; 
and the amount of the contribution was fixed at 
£647 10s. The defendants then appealed to the 
District Court under s. 71 of T/w Goldjields Act of 
1874, The appeal was duly heard by a District 
Court Judge and assessors. The result was that 
the damages awarded were £518, instead of £647 
10s. ; that is to say, that the plaintiffs recovered 
a less amount of contribution than that to which 
the Warden's Court had held that they were 
entitled. Both parties now appeal to this court 
under s. 74 of the Goldfields Act, which provides 
that an appeal on all questions of law raised at 
the time of the hearing shall lie to the Supreme 
Court. * The grounds of appeal are two, one I 
relating to the question of costs. Section 75 of , 



the Goldfields Act provides that the District 
Court, as a Court of Appeal from the Warden's 
Court, may make such order as to the costs of the 
appeal as the court may think fit ; and the 86th 
section provides that the judge shall fix the 
amount to be paid by one party to the other, and 
that in default of any special direction each party 
shall pay his own costs. The learned District 
Court Judge awarded costs to the plaintiffs to the 
amount of £334 19s. lOd., and he awarded costs 
to the defendants to the amount of £92 7s., 
directing the one amount to be set off against the 
other. He then entered judgment for the plaintiffs 
for £518, and £242 12s. for costs, being the 
difference between their costs and those allowed 
to the defendants. The plaintiffs object to that 
order so far as it relates to costs. They maintain 
that the plaintiffs were entitled to the whole of 
the costs of the proceedings, and that the judge 
was wrong in limiting the responsibility for costs 
to the costs of the issues on which he considered 
that they had succeeded. On the other hand, the 
defendants contend that they were entitled to the 
whole of the costs of the appeal to the District 
Court. These questions are entirely questions of 
costs. I have already pointed out that under s. 75 
the District Court may make such order with 
respect to costs as it thinks fit. That means, I 
think, that the costs of appeal to the District 
Court are in the discretion of the judge of that 
court. I confess I have some difficulty in seeing 
what question of law was raised at the time of the 
hearing with respect to these costs. The order as 
to costs was undoubtedly part of the judgment of 
the court, but as it appears to me at present the 
only questions of law that can arise under this 
Act with respect to costs are these : — First, had 
the judge power to award costs to the party to 
whom he has awarded them ? That is a question 
of law. If he has no power and he awards costs 
his order can be set aside by prohibition. The 
other question, and the only other one, as far as 
I can see, is this — Is the judge bound to award 
costs to either party? If he is, and does not 
award them, then he can be set right by a motion 
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in the nature of a nmndamuR, Beyond those two 
questions it is difficult to see what question of 
law can arise. The learned judge, in whose 
discretion the matter was, was of opinion that the 
plaintiffs had substantially succeeded, and he 
awarded them a certain amount of costs. He 
appears, also, to have been of opinion that the 
defendants were successful to a certain extent, in 
the sense that the burden cast upon them was 
reduced from ^6647 10s. to £518 ; and he thought, 
apparently, that it would be a fair rule to apply 
to say that each party should have their costs, so 
far as they had succeeded. He was not bound 
to apply any particular rule that I know of, in 
awarding costs. The learned judge seems to have 
thought that that was a fair rule to apply, and to 
have endeavoured to apply it. The substantial 
contention of the plaintiffs is that although he 
may have intended to apply that rule, he really did 
not do so ; and that, if he had applied that rule, 
he would have awarded to the plaintiffs more costs, 
and would not have given the defendants any costs, 
because, although the amount of the damages was 
reduced, the defendants were not successful parties. 
They were certainly successful in the sense that 
by their appeal they reduced the burden cast upon 
them by the judgment of the court below, and it 
is in that sense that the learned judge seems to 
have treated the matter. He says in the special 
case that he allowed the respondents (the plaintiffs) 
the costs of the issues that the assessors had found 
in their favour, and the defendants the costs of the 
questions found in their favour, upon the reduction 
of damages. The difficulty I have felt is this — 
how is this anything but an appeal from the 
discretion of the judge ? The general rule is that, 
where costs are in the discretion of a judge, there 
is no appeal from his decision as to costs, but if 
he, instead of exercising a discretion, applies some 
rule of law, or what he conceives to be a rule of 
law binding him, then there is an appeal from him, 
and if the Court of Appeal has general jurisdiction 
in the case, it can do what the judge below ought 
to have done. If a judge of the Supreme Court, in 
whose discretion the costs of a proceeding are, made 



an order as to costs, saying that he believes he is 
bound by some rule of law to give the costs in a 
particular way, and makes his order in that way, 
an appeal will lie to the Full Court, which will 
make the order that he should have made. But 
it is a very different thing when a judge, in whose 
discretion costs are, says in effect, " In the exer- 
cise of my discretion I shall apply what I consider 
a rule of fair-play, which I think can be fairly 
applied in this case.*' If he misconceives or mis- 
applies that rule, nevertheless he exercises his 
discretion. It seems to me to be one thing to say 
that a judge has misunderstood a rule, which he 
considered a rule of fair-play, and quite a different 
thing to say that he has not exercised his discretion. 
It seems to me that the most that can be said for 
the plaintiffs is that the learned judge did not 
correctly understand the rule that he intended to 
apply. But that is a very different thing from 
deciding contrary to some rule of law. It is clear 
that the learned judge had power to give costs to 
either party. He might have given no costs to 
either party, or he might have allowed them to 
either party in whole or in part. He might 
have ordered either party to pay costs, or to 
receive costs; and the principles that guide 
him in the exercise of his discretion cannot 
be examined by us. In the case of Dickn v. 
I Yatenj Lord Justice James pointed out the great 
distinction between plaintiffs* costs and defendants' 
costs, which is that a party who is wrongfully brought 
into a court of justice, and is entirely successful, 
cannot be compelled to pay the costs of the other 
side. That is not a matter of discretion. A man 
who is innocent and who is successful cannot be 
made subject to costs. But in respect to a plaintiff 
who is successful, the court may, in the exercise of 
its discretion, order him to pay the whole or any 
part of the costs. It appears to me that in this 
case the judge had power to award costs to either 
party. He exercised his power, and we have no 
power to review his decision, unless there 
is a point of law involved. I think, there- 
fore, that both the appeals on the question 
of costs fail. Another point was made by 
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the defendants, and arose in this way: The 
plaintiffs are only entitled to receive from the 
defendants a contribution towards their actual 
working expenses in raising the water. The 
amount of that contribution is to be in proportion 
to the amount of benefit conferred upon the defen- 
dants, or the amount of the burden imposed upon 
the plaintiffs. It appeared at the trial that the 
plaintiffs* mine receives the water from seven 
mines, including their own, the defendants' being 
one of them. It appeared also that some time 
ago a proposal was made by the plaintiffs that the 
expenses of raising the water should be divided 
in sevenths, each of these mines paying one-seventh. 
The defendants and the owners of another mine 
did not agree to this proposal. The plaintiffs and 
four others did agree. Evidence was given at the 
trial, by the plaintiffs' manager, that the amount 
of the influx of water from the other six mines 
was about equal. The assessors, who performed 
the functions of a jury, apparently thought that it 
was not equal, because they say the defendants' 
contribution is somewhat more than one- seventh. 
I do not know any principle that can be laid down, 
or any reason that can be urged, binding them to 
accept the division of the burden claimed by the 
defendants if they did not think the facts warranted 
it. The agreement between the plaintiffs . and 
four other persons did not bind the defendants, 
and they could not rely upon it as an estoppel. 
It seems to me that the matter was entirely at 
large for the assessors. They had a view of the 
mine ; they lived in the neighbourhood, and knew 
the size and nature of the mines, the number of 
the reefs, and so on. These were all matters of 
common knowledge on the goldfield. They were 
not, at all events, bound to accept the estimate of 
the plaintiffs' manager. It seems to me that the 
matter was entirely at large for the assessors, and 
that it is impossible to say that the learned judge 
was bound to direct the assessors as a matter of law 
that the contribution of the defendants should be 
one-seventh. It seems to me that the appeal on 
that ground fails also, and that both appeals 
should be dismissed, with costs. 



CooPEB, J. : I am of the same opinion. 

BsAL, J. : I am of the same opinion, and I 
wish to add nothing as to damages. As to costs, 
it appears to me that it may have been, as 
contended by counsel, that the judge gave these 
costs under the idea that, technically, the questions 
relating to damages were answered in favour of 
the defendants. The question as put was, I think, 
technically speaking, answered in favour of the 
plaintiffs ; but in substance defendants, by 
reducing the amount of damages, which was one 
of the matters on which appeal was made, may be 
said to have succeeded ; and that partial success is 
the reason, and its nature appears to have been 
present to the mind of the judge as a reason, why 
he should give some costs to defendants. He 
says that he gave the defendants costs on the 
questions answered in their favour on the reduc- 
tion of the damages, which shows that his mind 
was directed to the fact that by the answers to 
these questions the damages were reduced. I 
think it is clear, without referring to the decisions 
on the point, that under such circumstances a 
judge has power to give some costs against a 
plaintiff. That he has the power to give the 
whole of the costs against a plaintiff when the 
plaintiff is technically and substantially entirely 
successful, is a proposition I am not prepared to 
assent to until the Privy Council, or the Full 
Court of Queensland, so decide, or until it is clearly 
laid down by statute. It seems to me contrary 
to reason and common sense that such should 
be the case. The appeal section of the Gold- 
fields Act enables persons who appeal to limit 
their appeal to any one issue, or to let it extend 
to all the issues. The defendants in this 
case, could have limited the appeal to the issue 
quantum of damage only. If it were limited to 
that one question, it seems to me perfectly clear 
that the defendants would have been partially 
successful. And to give the defendants some of 
the costs occasioned by the appeal, such costs as 
were in the opinion of the judge properly applic- 
able to the reduction of damage, might be the 
only course which would deal justice to the 
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parties. Take for instance the case of a man 
injured in an accident, who sets up that amongst 
other injuries he is liable to lose his sight. Doctors 
and experts are called in and give evidence, and 
the jury find that he is not liable to lose his sight 
at all, and therefore they only give him £500 
instead of £1000. Would it not be the height of 
absurdity to say that in that case the judge har, 
not discretion to give the defendants part of the 
costs of that trial ? It is the same here. In this 
case £647 40s. was obtained on the first trial. 
The evidence has been gone over again ; it may 
be fresh evidence was given ; it may be that 
counsel conducting the appeal case conducted it 
in a different manner; and the effect of that 
appeal was to reduce the amount to £518 — 
practically by a fifth. The judge, under these 
circumstances, says that he considers the respon- 
dents are entitled to the whole of the costs of the 
action ; and then he says that in his opinion the 
defendants have succeeded as regards the reduction 
of damages, and that being so gives to them the 
costs they incurred in conducting that part of 
the case which had the effect of reducing those 
damages. I think he had power so to do, and 
therefore I agree with my brother judges that this 
appeal should be dismissed, with costs. 

Solicitors lor plaintiffs: Chambers^ Bruce tC 
M'Nab. 

Solicitors for defendants : Tozer, Cnnwell d- 
Tozer, 



MARCH SiniNGS OF THE ITU COURT. 
Griffith, C.J., Cooper and Ebal, J J. 

CASTLES V, BOESSLER. 

Contempt of court — Comment on action mh jwlice — 

Appenl from trustees in an insolvent estate to 

creditont, 

PlaintifT,who was the trustee in an insolvent estate, brought 

an action against defendant to set aside a bill of sale 

given by the insolvent, of which defendant was the 

assignee. While the action was pending, defendant 



issued to the creditors in the insolvent estate a printed 
circular, giving his version of his dealings with the 
insolvent, and of the circumstances under which he 
became assignee of the bill of sale, and asking them to 
sign a document declaring that they disapproved of the 
action, and to cause all further proceedings in it to be 
stopped. 

Held J that defendant was not, by his action in sending the 
circular, guilty of a contempt of court, and that the 
circumstance that the creditors might also be 
witnesses made no difference. 

Motion to make absolute an order ?mi calling 
on John Roessler to show cause why he should 
not be committed for contempt of court. 

The plaintiff, William Castles, as the trustee of 
the insolvent estate of Gustavus Hirsch, brought 
this action against the defendant to set aside a 
bill of sale given by Hirsch to B. K. & Co., of 
which bill of sale defendant was the assignee. 
The defendant resisted the claim, and pending the 
action, issued to the creditors in Hirsch*s estate a 
printed circular, setting out his version of his 
dealings with Hirsch, and of the circumstances 
under which he became assignee of the bill of sale, 
and asking them to sign a document, enclosed 
with the circular, expressing their disapproval of 
the trustee's course of action, and to stop all 
further proceedings. It appeared on the affidavits 
filed by the plaintiffs, that all the creditors to whom 
the circular was sent were intended to be called as 
witnesses in the action. The plaintiff obtained 
[ from Cooper, J. an order wwi, calling on the 
defendant to show cause why he should not be 
committed for contempt. 

Lilley, for plaintiff : The circular, which is pub- 
lished while the case is sub judice, is addressed to 
persons who hold the dual position of creditors in 
the insolvent estate and witnesses in the action. 
On the authority of Coats v. Chadwick (1894, 1 Ch., 
347), any attempt pending a cause to influence 
a witness, or even a party in the cause, is a con- 
tempt of court. The defendant has no locus statuli 
in the. insolvency, as he has not proved in the 
estate, and his attempt to influence the creditors 
was quite unwarranted. 

The defendant, in person ^ was not called upon. 
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Griffith, C.J. : This is &n application to commit 
the defendant for contempt of court for issuing a 
circular commenting on the action. The plaintiff 
is the trustee of the insolvent estate of one Hirsch, 
and the defendant is the assignee of a bill of sale 
given by Hirsch before his insolvency. The action is 
brought to set aside that bill of sale. The defendant 
defends the action, and alleges in his defence the 
existence or two other bills of sale in his favour. 
He has issued a circular, which is the circular 
complained of, to the other creditors in the estate, 
requesting them to sign a document declaring their 
disapproval of the action, and asking them to stop 
any further proceedings. If this were a question 
of defamation, the circular would be called a 
privileged communication . The term * * privilege ' ' 
is generally used with special reference to cases of 
defamation, but I think that the underlying 
principle is a general principle of common sense, 
— that if a man has an interest in having the truth 
told to some one else, he is entitled to tell him the 
truth himself, and will not be blamed if he does 
so. I think, applying this principle, that the 
defendant, if he considered that he was being 
unjustly harassed by the trustee, was justified in 
telling the creditors that he considered the trustee 
was harassing him, and in asking them to prevent 
the harassment being continued ; and that is all 
the defendant has done. Considering that the 
trustee was unjustly harassing him, he appealed 
to the creditors, as the persons' really interested, 
to prevent the continuance of the injustice. I 
cannot see in that any contempt of court 
or violation of any duty. As the rule is asked 
with costs it must be discharged with costs. 

CooPEB, J. : I am of the same opinion. 

Reel, J. : I also am of the same opinion. 

Solicitors for plaintiff : Riithning d Jemen, 



I MARCH SITTINGS OF THE FULL COURT. 

] Griffith, C.J., Cooper and Real, JJ. 



REOINA r. whitehouse. 



( U'imiiial lair — Einbezzlenient — Proof of inenrpor- 
atlon of comjHiny — Crown cane rexerred. 

On the trial of W. for embezzling moneys, the property of 
I • The New York Life Insurance Coy., evidence was given 
that a company carried on business in Brisbane under 
that name. No other evidence was given of the 
incorporation of the company in Queensland or else- 
where, nor was the name of any member of the 
company proved. W. was found guilty. 

Held, on a Crown case reserved, that there was no evidence 
of the existence of the company as a corporation as 
distinguished from a partnership.and that, as no evidence 
had been given of the name of any partner, the con- 
viction must be quashed. 

Crown case reserved by District Court Judge 
Miller. 

On the case stated by the learned District 
Court Judge, it appeared that the prisoner was 
charged before him at Rockhampton with the 
embezzlement of £10 10s., the property of the 
New York Life Insurance Coy. No evidence was 
given at the trial of the incorporation of the 
company in Queensland or elsewhere, but it was 
proved that a company was carrying on business in 
Ikisbane under that name. The learned judge 
allowed the case to go to the jury, but reserved, 
(among other points which were not decided 
by the court), the question whether there was any 
proof of the existence of the company as an 
institution. The jury found the prisoner guilty. 

The prisoner, in jjerson, submitted that there 
was no proof of the existence of the company as a 
corporation as distinguished from a partnership, 
and that, as there was no proof of the name of 
any partner, the conviction should be quashed. 

Byrnes f A. G.f and BUiir for the Crown. The 
fact that the company was carrying on business 
under the name stated, and the nature of that 
business, is some proof that it was not merely a 
partnership. They cited R, v. Langton (2 Q.B.D., 
296). 
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Real, J., referred to R. v. Connell (6 Q.L. J., 209). 

Griffith, C.J. : The first question reserved in 
this case is whether there was any proof of the 
existence of the New York Life Insurance Company 
as an institution, and that the prisoner was 
employed by that institution. I understand that 
to mean any proof of its existence as a corporation 
as distinguished from a partnership. The prisoner 
was charged before the District Court with 
embezzling the money of the New York life 
Insurance Company, and the only evidence of its 
corporate existence was that a company, calling 
itself the New York Life Insurance Company, carried 
on business in Brisbane under that name. There 
was nothing else to show, and no other evidence 
to indicate, that it was incorporated by the law of 
Queensland, or by the law of any other country. 
We know that in these days there is a very large 
number of limited companies carrying on business 
in Australia, some incorporated by the law of 
Queensland, and some incorporated by the law of 
other countries. In the case of a limited company 
carrying on business in Queensland, the use of 
the word ** limited " as part of its name, would, 
I think, in accordance with the case of R, v. 
Utngtimy be some evidence that the company is 
incorporated. In the case of other companies, a 
statement by a witness that a company was formed, 
say, in New York or New South Wales, or 
anywhere else, and was carrying on business by 
that name, would be some evidence that it was 
a foreign corporation, and entitled to recognition 
by the laws of international comity. But in the 
case of an institution as to which there is nothing 
to show how or where it originated, the mere fact 
that it is called a company does not indicate with 
any certainty that it is anything more than a 
partnership. We know that there are many 
partnerships, in Queensland and elsewhere, calling 
themselves companies, which are not incorporated. 
And, in the absence of any further evidence, either 
in the name of an institution or otherwise, than 
the use of the word ** company," I do not think it 
is a legitimate inference that it is incorporated. 
On the evidence in this case it is equally probable 



that the company in question is not a corporation 
but merely a partnership. In the case of a 
partnership, it is necessary that the name of one 
of the partners at least should be stated in the 
indictment as an owner, on a charge of embezzle- 
ment of property belonging to the partnership. 
That objection seems to be fatal, and without 
expressing any opinion on the other points, I 
think that the conviction should be quashed. 

CoopEB, J. : I am of the same opinion. 

Real, J. : I also am of the same opinion. 

The conviction was quashed, and the prisoner 
discharged. 



MARCH SiniNOS OF THE FULL COURT. 
Griffith, C.J., Coopeb and Real, JJ. 

lie J. R. NEWMAN-WILSON, A PERSON OF UNSOUND MIND. 

Inmnitij Act of 1884 {48 Vic, No. 8, s. 

— Curator's Jwiicial capacity — Pro/essionai 
costs out of estates of insane persons. 

The Curator in Insanity wiU not be allowed out of the 
estate of an insane person the costs of professional 
assistance in preparing a report under the The Insanity 
Act of 1884. 

The lunatic was a partner in a firm of solicitors. The 
partnership was dissolved by the court, and it was re- 
ferred to the Curator to take the accounts of the 
partnership. He employed, with the approbation of 
the other partners, a professional accountant to prepare 
a statement of the accounts of the partnership, and 
also employed a solicitor to assist him in preparing his 
certificate. 

Half the accountant*s charges were allowed, but the costs 
of professional assistance were disallowed. 
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BspoRT by Curator in Insanity that he had 
expended £26 5s. in procuring a report from an 
accountant, and incurred other expenses for pro- 
fessional advice, in the estate of J. B. Newman- 
Wilson, a person of unsound mind, and 
application that he might be allowed those expenses 
out of the estate of the insane person. 

Referred to the Full Court by Griffith, C.J. 

The facts appear fully in the judgment of the 
learned Chief Justice. 

Byrnes, A.G., and Bannatyne for the Curator, 
submitted that these expenses should be borne by 
the estate of the insane person, and not come out 
of the Consolidated Revenue. 

Gbifftth, C.J. : This matter arises out of a 
report made by the Curator in Insanity in the 
estate of James Rowe Newman- Wilson. He 
reported to me in Chambers that he had expended 
£26 5s. in procuring the report of an accountant 
as to the partnership affairs of the lunatic and his 
former partners, and that he had incurred other 
expenses for legal costs — that is, professional costs 
of a solicitor to advise him on various matters. 
He applied that those amounts might be allowed 
out of the estate of the lunatic. I referred the 
application to the Full Court, entertaining con- 
siderable doubts whether these expenses were 
properly incurred in the care, protection, or 
management of the estate within the Olst section 
of the Insanity Act. The question as to the first 
item arose in this way : After the order finding 
Mr. Wilson insane was made, an order was made 
for the dissolution of the partnership between Mr. 
Wilson and his late partners. By that order it 
was referred to the Curator as an officer of the 
court to take the necessary accounts and inquiries, 
and the order directed that this inquiry should 
not be proceeded with until a committee was 
appointed. Subsequently, a committee was 
appointed, and considerable progress was made in 
investigating the accounts. Then the committee 
died, and another was appointed afterwards. 
During the interval, the Curator, who was in point 
of law the ponimitt^ also during that interval, 



made an arrangement with the former partners of 
the lunatic to employ an accountant to investigate 
the partnership affiairs, and bring up a report 
which might assist him in coming to a conclusion 
in the matter. It appears to me that under those 
circumstances the accountant was employed 
jointly, and for the ioint benefit of the lunatic and 
of the other partners. I cannot see that it would 
be fair to impose upon the lunatic's estate the 
whole expenses of that report. Technically, per- 
haps, no part of them was properly incurred in the 
management of the estate, because the order 
directing the Curator to take the accounts, expressly 
directed that the accounts should not be taken 
until a committee was appointed. The Curator 
evidently did not think that, the committee having 
died, he was precluded from continuing his inves- 
tigation during the vacancy of the office of 
committee, and perhaps the order was open to 
that construction. In this case, what the Curator 
has done was, under the circumstances, an extremely 
sensible thing to do. It saved a great deal of 
time, and, I think, expense. I do not think, how- 
ever, that more than half the fee of the accountant 
can be said to have been properly incurred in 
respect to the care, management, and protection 
of the estate of the lunatic. Under all the cir- 
cumstances, therefore, I think it can be said that 
that portion of the fee was properly incurred. 
With respect to the costs of the solicitor, they are 
costs which may be called the costs of employing 
a legal assessor ; that is to say, the Curator having 
to transact, in the performance of his office, certain 
business requiring legal knowledge, and not 
possessing that legal knowledge himself, called 
in a solicitor to sit by him and advise him as he 
went along, and to draw up a report. I think, 
whether the Curator is a layman or a lawyer, the 
duties of his office require him to have, and if he 
has not, to get in any w^ay he can, at his own 
expense, such legal knowledge as will enable him 
to discharge the duties of his office. He must 
not obtain the knowledge at the expense of the 
estate ; of course he may obtain it at the expense 
of the CrQverament, Th^re is 9^ Crown Law 
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Department, of which the Curator is an officer, 
and that office will of course give him such legal 
advice as he requires for the performance of his 
duties. I think that, under the circumstances, 
half the amount paid to the accountant — namely, 
£1S 2s. 6d., may be allowed. The other amounts 
asked for cannot be properly allowed. 
CooPEB, J. : I am of the same opinion. 



Real, J. : I also concur. If ss. 91 and 158, 
which specially provide for the instances in which 
costs are to be allowed out of the estate, do not 
give the Curator the costs, I don't see how he can 
get them out of the estate. If the matter does not 
come under those sections, the Curator can do as 
the Chief Justice says — go to the Crown Law 
Office for his legal advice. 



END OF VOLUME VI. 
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